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VIRGINIA. 


HoGE  V.  Fidelity  Loan  &  Trust  Co. 
September  15,  1904. 

1.  Equitable   Estoppel — Defense   at   Law   and  in   Equitu — Concurrent 

Jurisdiction. — The  defense  of  equitable  estoppel  is,  as  a  rule,  as 
available  in  courts  of  law  as  in  courts  of  equity,  and  the  relief  is 
Bs  full  and  as  adequate  in  the  one  as  in  the  other,  and  where  the 
two  courts  have  concurrent  Jurisdiction  of  the  subject-matter,  the 
defense  mu^  be  made  in  that  one  which  first  acquires  jurisdiction 
except  in  those  cases  where  the  Jurisdiction  of  the  law  court  is  con- 
ferred by  a  statute  which  provides  otherwise. 

2.  Jxn)GMEi?T8  AT  Law — Relief  in  Equity — When  Afforded. — A  court  of 

equity  will  not  enjoin  a  Judgment  at  law  unless  the  party  seeking 
such  relief  has  failed  in  obtaining  redress  at  law  by  reason  of  the 
fraud  of  the  opposite  party,  or  inevitable  accident,  or  mistake,  and 
there  has  been  no  default  on  the  part  of  himself  or  his  counsel. 
The  mere  fact  that  a  party  has  mistaken  his  rights,  and  so  has 
failed  to  make  his  defense  at  law,  does  not  entitle  him  to  relief  in 
equity. 

3.  JuBiSDicTiON — Concurrent  at  Law  and  in  Equity — Adequacy  of  Legal 

Remedy. — The  doctrine  that  courts  of  equity,  once  having  acquired 
Jurisdiction  of  a  subject  matter  because  there  was  no  remedy  at 
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law,  or  because  the  remedy  at  law  was  Inadequate,  do  not,  as  a 
rule,  lose  their  jurisdiction  merely  because  courts  of  law  afterwards 
give  the  same  or  similar  relief,  is  applied  In  those  cases  where 
equity  has  first  obtained  jurisdiction,  and  the  defendant  seeks  to 
oust  its  control  of  the  case  on  the  ground  that  the  remedy  at  law 
is  complete  and  adequate.  It  has  no  application  to  a  case  where 
the  two  courts  have  concurrent  jurisdiction  and  the  litigant  has 
been  first  impleaded  in  a  court  of  law,  and  the  machinery  of  that 
court  is  adequate  to  give  as  full  and  as  complete  relief  as  could  be 
given  in  equity. 

Appeal  from  a  decree  of  the  Corporation  Court  of  the  city 
of  Roanoke  in  a  suit  in  chancery,  wherein  the  appellant  was  the 
complainant,  and  the  appellee  was  the  defendant. 

Affirmed. 

A  demurrer  to  the  original  and  amended  bills  of  the  com- 
plainant was  sustained.  The  case  made  by  these  bills  will  best 
appear  from  the  bills  themselves.  The  original  bill  was  as  fol- 
lows, to-wit: 

"To  the  Honorable  John  W.  Woods,  Judge  of  the  Hustings 
Court,  Eoanoke,  Virginia: 

"Humbly  complaining,  your  oratrix,  Mrs.  Lizzie  G.  Hoge, 
respectfully  represents  unto  your  honor  the  following  grounds 
as  to  the  relief  hereinafter  prayed  for: 

"On  the  11th  day  of  August,  1890,  your  oratrix  sold  to  F. 
B.  Kemp  and  L.  E.  Evans  three  parcels  of  land  situated  in  the 
city  of  Koanoke,  designated  as  lots  8,  9  and  10,  in  section  20 
of  the  Lewis  addition  to  the  city  of  Roanoke,  and  to  secure 
the  deferred  payments  due  her  amounting  to  the  sum  of 
$1,833.33  she  received  from  the  vendees  a  deed  of  trust  which 
is  dated  the  11th  day  of  August,  1890,  and  recorded  in  Deed- 
Book  39,  page  65,  for  the  purpose  of  securing  two  notes  of 
$916.66,  which  notes  were  to  become  due  one  and  two  years 


Ya.]  IIooE  i\  Fidelity,  &c.,  Co.  3 

Statement. 


from  date.  Thereafter  your  oratrix  discounted  both  of  said 
notes  with  the  Fidelity  Loan  &  Trust  Company.  Afterwards 
the  said  parcels  of  land  were  sold  by  the  said  Kemp  and  Evans 
and  the  same  passed  into  the  hands  of  various  purchasers  and 
finally  were  purchased  by  one  A.  M.  Trimmer,  who  assumed 
the  payments  of  the  notes  due  to  your  oratrix.  After  Mr, 
Trimmer  became  the  owner  of  said  premises,  he  applied  to  the 
Fidelity  Ix)an  6c  Trust  Company  holder  of  said  notes  to  re- 
lease one  of  the  lots  in  question,  and  thereupon  the  said  com- 
pany caused  the  said  lien  to  be  released  as  to  lot  No.  10  em- 
braced in  said  deed  of  trust,  in  which  release  your  oratrix 
joined  at  the  request  of  the  said  company,  and  which  release 
is  upon  the  margin  of  the  deed-book  where  said  deed  of  trust 
is  recorded  and  is  in  the  following  words  and  figures,  to-wit : 
The  first  note  secured  by  this  deed  of  trust  hanng  been  paid 
and  satisfied,  the  lien  of  this  deed  of  trust  is  hereby  released  as 
to  lot  Xo.  10  in  section  20,  Lewis  addition,  as  set  forth  in  this 
deed. 

^Witness  the  following  signatures  and  seals,  this  the  4th 
dav  of  March,  1892. 

'(Signed)  FIDELrrY  LOAX  &  TRUST  CO., 

by  Jos.  T.  Engleby,  President,  holder 
of  said  notes  E.  C.  Iloge,  Atty.  in  fact 
for  Lizzie  G.  Hoge. 

'Attest :  S.  S.  Brooke,  Clerk.^ 

"Some  weeks  thereafter  the  said  A.  M.  Trimmer  applied  to 
your  oratrix  through  E.  C.  Hoge,  her  husband  and  agent  in 
the  matter,  to  release  lot  Xo.  9  embraced  in  said  trust,  and 
your  oratrix  declined  to  make  said  release  unless  instructed  so 
to  do  by  the  holders  of  the  note,  to-wit,  the  Fidelity  Loan  & 
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Trust  Company,  and  thereafter  the  said  A.  M.  Trimmer  pro- 
duced to  your  oratrix's  agent  a  paper  writing  signed  by  the  said 
Fidelity  Loan  &  Trust  Company  through  its  president,  direct- 
ing your  oratrix  to  make  said  release  and  informing  her  that 
the  indebtedness  had  been  satisfactorily  arranged  by  the  said 
A.  M.  Trimmer.  Thereupon  your  oratrix's  agent  went  to  the 
courthouse  and  met  Mr.  Engleby,  the  president  of  said  com- 
pany, who  had  caused  to  be  prepared  the  following  marginal 
release,  and  at  his  request  executed  the  same,  which  said  second 
marginal  release  is  in  the  foUomng  words  and  figures,  to-wit: 

*A  sufficient  amount  of  the  second  note  secured  by  this  deed 
of  trust  having  been  satisfied,  the  lien  as  to  lot  No.  9  in  section 
20,  Le\vis  addition,  as  set  forth  in  this  deed  of  trust,  is  hereby 
released. 

'Witness  the  following  signatures  and  seals,  the  23d  day  of 
July,  1892. 

'(Signed)  FIDELITY  LOAN  &  TRUST  CO., 

by  Jos.  E.  Engleby,  President. 

'LIZZIE  G.  HOGE, 

by  E.  C.  Hoge,  Atty.  in  fact. 

'Attest :    W.  F.  Bryant.' 

"Your  oratrix  further  represents  unto  the  court  that  there- 
after the  said  A.  M.  Trimmer  caused  to  be  erected  a  dwelling 
house  upon  lot  Xo.  8,  and  after  said  dwelling  house  had  been 
erected,  the  costs  of  the  same  not  having  been  paid  to  the 
contractors  and  furnishers  of  supplies,  suit  was  brought  for 
the  purpose  of  selling  said  lot.  That  in  the  said  cause  the  in- 
debtedness due  to  your  oratrix,  and  which  had  been  assigned 
to  the  Fidelity  Loan  iSz  Trust  Company  was  proven  and  the 
lien  asserted,  and  that  by  a  recent  decision  in  said  cause,  the 
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amount  adjudicated  to  be  paid  as  a  credit  upon  this  lien  was 
$600.00. 

''Your  oratrix  further  represents  that  having  established  the 
amount  of  said  credit,  the  Fidelity  Loan  &  Trust  Company 
is  endeavoring  to  collect  from  your  oratrix  the  remainder  due 
upon  said  note,  and  did,  on  Monday,  the  19th  day  of  October, 
189G,  on  the  common  law  side  of  your  Honor's  court,  ask  for 
a  judgment  against  your  oratrix  upon  said  note  for  $916.66, 
subject  to  a  credit  of  $600.00,  and  that,  your  oratrix  being 
absent,  a  judgment  was  rendered,  subject,  however,  to  the 
right  of  your  oratrix  to  file  any  plea  that  she  might  be  advised 
that  went  to  the  merits  of  the  said  cause  within  one  week  of 
the  day  of  said  judgment. 

*'Your  oratrix  is  now  advised  that  her  defense  to  said  action 
can  not  be  availed  of  at  law,  and  prays  to  file  this  her  bill  of 
injunction  in  which  she  will  ask  that  the  said  judgment  may  be 
set  aside,  cancelled  and  discharged  so  far  as  it  related  to  her. 

''Your  oratrix  charges  that  by  reason  of  the  representations 
made  by  the  said  Fidelity  Loan  &  Trust  Company  through  its 
president  and  agent  to  the  effect  that  the  said  indebtedness  had 
been  satisfactorily  adjusted  and  satisfied,  that  she,  upon  the 
faith  of  said  representations,  joined  in  the  release  of  lot  Xo.  9, 
which  release  she  would  not  have  made  except  upon  the  assur- 
ance that  the  debt  had  been  satisfactorily  arranged  for  bv 
Triiumer. 

''Your  oratrix  further  represents  that  the  premises  designated 
as  lot  Xo.  9,  which  was  released  on  the  said  deed  of  trust,  w^as 
and  is  amply  sufficient  in  value  to  pay  off  the  remainder  of  said 
notes,  and  that  had  said  release  not  been  made,  the  entire 
indebtedness  could  and  would  have  been  collected  bv  a  sale  of 
said  lot. 

"Being  remediless  save  in  a  court  of  equity,  your  oratrix 
prays  that  the  Fidelity  Loan  &  Trust  Company  may  be  made  a 
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party  defendant  to  this  bill  and  required  to  answer  the  same^ 
but  an  answer  under  oath  is  hereby  waived,  and  may  the 
judgment  heretofore  rendered  against  her  be  set  aside  and 
discharged,  and  may  such  other,  further  and  general  relief  be 
granted  as  the  nature  of  her  case  may  require,  and  she  will 
ever  pray,  &c. 

"LIZZIE  G.  HOGE, 

"By  Counsel 


» 


The  amended  bill,  after  reciting  the  pendency  of  the  suit, 
copies  the  original  bill  in  full,  and  then  proceeds  as  follows, 
to-wit : 

"(3)  Your  oratrix  avers  and  charges  that  the  said  judgment 
was  recovered  against  your  oratrix  by  default ;  that  the  reason 
she  did  not  make  defense  to  the  said  judgment  was  that  she  had 
been  assured  by  the  Fidelity  Loan  &  Trust  Company  that  the 
debt  sued  for  had  been  paid  off  and  discharged  so  far  as  she 
or  any  liability  upon  her  or  her  property  was  concerned,  and 
believing  that  this  defense  could  better  be  made  in  a  court  of 
equity  than  a  court  of  law,  she  did  not  appear  to  defend  the 
said  action,  not  believing  it  necessary  to  defend  said  action 
your  oratrix  did  not  examine  to  see  what  credits  were  allowed 
to  her  by  the  plaintiff  in  the  action  at  law.  Thereupon  the 
said  plaintiff,  on  the  10th  day  of  October,  1896,  recovered  the 
judgment    aforesaid    against    your    oratrix    for    the    sum    of 

$016.60,  subject  to  a  credit  of  $600.00  as  of  the day  of 

March,  1804. 

"(4)  Your  oratrix  avers  and  charges  that  the  $600.00 
credited  on  the  debt  for  which  the  judgment  aforesaid  was 
given,  is  not  the  credit  referred  to  in  the  endorsement  made 
by  the  Fidelity  Loan  &  Trust  Company  on  the  margin  of  the 
deed  book  where  the  deed  aforesaid  was  recorded,  hereinbefore 
incorporated  and  dated  the  23d  day  of  July,  1804.     She  avers 
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that  the  said  credit  was  the  proceeds  of  the  sale  of  lot  No.  8, 
section  20,  according  to  the  map  of  the  Lewis  addition  to  the 
city  of  Boanoke,  and  was  directed  to  be  paid  to  the  said 
Fidelity  Loan  &  Trust  Company  by  a  decree  of  the  Supreme 
Court  of  Appeals  of  Virginia,  rendered  in  the  case  of  the 
Fidelity  Loan  &  Trust  Company  against  Dennis,  Truitt  &  Co., 
reported  in  93  Va.,  p.  504. 

"Your  oratrix  refers  to  the  report  of  the  case  aforesaid  for 
evidence  of  her  contention  herein,  and  to  the  printed  record  in 
the  said  case  of  Dennis,  Truitt  &  Co.,  ads.  Fidelity  Loan  & 
Trust  Company,  which  she  files  herewith  as  a  part  of  this  her 
amended  bill,  marked  Exhibit  No.  1." 

"(5)  A  most  cursory  comparison  of  the  record  of  the  case  of 
the  Fidelity  Loan  &  Trust  Company  vs.  Dennis,  Truitt  &  Co., 
^ith  the  second  endorsement  on  the  deed  book  hereinbefore 
mentioned,  will  show  that  the  credit  of  $600.00  allowed  in  the 
recovery  of  the  judgment  aforesaid  is  not  the  credit  referred 
to  in  the  said  endorsement.  It  will  be  observed  that  the 
credit  endorsed  on  the  marcrin  of  the  deed  book  bears  date  the 
23d  day  of  July,  1892,  while  the  decision  of  the  case  of  the 
Fidelity  Loan  <Sr  Trust  Company  vs.  Dennis,  Truitt  &  Co.  was 
rendered  by  the  Hustings  Court  in  February,  1894,  and  re- 
versed by  the  Supreme  Court  of  Appeals  of  Virginia  in  August, 
1896. 

"Your  oratrix,  therefore,  avers  and  charges  that  no  credit 
has  been  allowed  her  on  account  of  the  alleged  payment  made 
by  A.  M.  Trimmer  on  the  23d  day  of  July,  1892. 

"(6)  As  to  what  was  the  amoimt  of  the  credit  of  July  23, 
1892,  your  oratrix  has  no  personal  knowledge.  The  payment 
was  not  made  by  her,  nor  was  it  made  in  the  presence  of  her 
agent,  nor  did  she  take  any  interest  in  the  amount  thereof,  as  it 
was  distinctly  represented  to  her  agent  at  the  time,  that,  so  far 
as  she  and  her  husband  were  concerned,  the  debt  was  discharged 
as  to  them  and  they  need  feel  no  further  interest  therein. 
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"Nor  does  the  said  endorsement  state  the  amount  of  the  said 
credit.  It  simply  declares  that  "a  sufficient  amount  of  the 
second  note  secured  by  this  deed  of  trust  having  been  satisfied, 
the  lien  as  to  lot  No.  9,  section,  20,  Lewis  addition,  as  set  forth 
in  this  deed  of  trust,  is  hereby  released." 

"(7)  Tour  oratrix  files  herewith  a  copy  of  the  judgment  of 
the  Fidelity  Loan  &  Trust  Company  against  her  and  ak.,  in 
which  the  credit  of  $600.00  received  in  the  suit  of  the  Fidelity 
Loan  &  Trust  Company  v$,  Dennis,  Truitt  &  Co.,  is  allowed  as 
of  the  16th  day  of  March,  1894. 

"Tour  oratrix  is  informed  that  the  reason  the  said  credit  is 
of  that  date,  instead  of  the  date  on  which  the  decree  of  the 
Court  of  Appeals  aforesaid  was  rendered,  was  because  the  said 
sum  of  money  was  deposited  in  bank  to  the  credit  of  the 
receiver  of  the  court  in  pursuance  of  a  decree  entered  in 
February,  1894. 

"The  said  copy  of  the  judgment  is  marked  'Exhibit  Xo.  2.' 

"(8)  Tour  oratrix  avers  that  the  reason  why  the  failure  on 
the  part  of  the  Fidelity  Loan  &  Trust  Company,  to  credit  the 
judgment  by  the  payment  made  on  or  before  the  23d  day  of 
July,  1892,  was  not  referred  to  or  relied  on  in  her  original  bill, 
was  that  the  same  was  an  inadvertence,  none  of  the  payments 
having  been  made  by  her  or  come  within  her  personal  knowl- 
edge. Whether  any  atnount  was  actually  paid  by  the  said  A. 
M.  Trimmer  to  the  Fidelity  Loan  &  Trust  Company  on  the 
23d  day  of  July,  1892,  or  not,  is  a  question  as  to  which  your 
oratrix  has  no  personal  knowledge.  This  she  distinctly  avers, 
that  it  was  represented  to  her  at  the  time  that  a  sufficient 
amount  of  the  second  note  had  been  paid  to  justify  the  Fidelity 
Loan  &  Trust  Company  in  releasing  all  of  its  securities  except 
lot  No.  8,  and  in  releasing  the  sureties  or  endorsers  of  the  note 
aforesaid,  and  that  such  was  the  intended  effect  of  the  endorse- 
ment aforesaid.     She  distinotlv  avers  that  it  was  on  the  faith 
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of  the  representation  made  by  the  Fidelity  Loan  6c  Trust 
Company  at  the  time,  that  she  and  her  husband  would  be  dis- 
charged from  all  further  liability  on  account  of  said  trans- 
action; that  she  consented  to  the  endorsement  on  the  margin 
of  the  deed  book  aforesaid,  and  that  she  never  would  have 
consented  thereto  and  deprived  herself  of  the  right  to  require 
the  payment  of  the  said  note  from  the  proceeds  of  lot  Xo. ,  0, 
unless  she  had  had  the  assurance  that  she  had  no  further  in- 
terest therein,  and  there  would  be  no  further  liability  on  her 
therefor.  If  the  endorsement  therein  contained  be  true,  and 
a  suflScient  amount  of  the  second  note  had  been  paid  on  or 
before  the  23d  day  of  July,  181)2,  to  justify  the  release  afore- 
said, then  that  payment,  together  with  the  $600.00  derived 
from  the  proceeds  of  the  sale  of  lot  Xo.  8,  paid  off  and  satisfied 
the  debt  aforesaid,  and  left  no  further  debt  for  which  any  one 
would  be  liable;  and  the  failure  on  the  part  of  the  Fidelity 
Loan  &  Trust  Company  to  allow  a  credit  on  the  said  note  at 
the  time  of  the  rendition  of  the  judgment  for  the  payment  so 
made  by  said  A.  il.  Trimmer,  was  a  gross  fraud  upon  your 
oratrLx  as  a  surety  of  the  said  A.  M.  Trimmer. 

^\^)  If  no  payment  were  made  by  the  said  A.  ^M.  Trimmer 
to  the  said  Fidelity  Loan  Sc  Trust  Company  on  the  23d  day 
of  July,  1892,  of  an  amount  sufficient  to  justify  the  release  of 
lot  Xo.  9,  as  stated  in  the  endorsement  aforesaid,  then  the 
Fidelity  Loan  &  Trust  Company  made  a  false  representation 
to  your  oratrix,  on  the  faith  of  which  she  consented  to  the 
release  aforesaid,  and  perpetrated  a  fraud  against  her  which 
vdU  forever  estop  it  from  asserting  any  liability  upon  her  on 
account  of  said  debt.  In  either  event,  the  Fidelity  Loan  & 
Trust  Company,  in  making  the  representation,  and  allowing  no 
credit  on  the  judgment  for  the  alleged  payment,  has  per- 
petrated a  fraud  upon  your  oratrix  against  which  a  court  of 
equity  will  relieve  her. 

Vol.  cm — 2 
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*\10)  Again  your  oratrix  avers  that  the  legal  effect  of  the 
endorsement  aforesaid,  made  by  the  Fidelity  Loan  &  Trust 
Company  was  that  the  amount  of  the  debt  had  been  so  reduced 
by  the  payment  made  by  A.  M.  Trimmer  on  or  before  the  23d 
day  of  July,  1892,  that  lot  No.  8  remaining  unreleased  was 
sufficient  to  satisfy  and  pay  off  the  same,  and  discharge  the 
securities  and  parties  secondarily  responsible  for  all  liability 
thereunder. 

**(11)  Your  oratrix  therefore  avers  and  charges  that  the 
effect  of  the  transaction  of  July  23d,  1892,  is  to  forever  dis- 
charge her  from  all  further  liability  on  account  of  the  debt 
aforesaid. 

*' Inasmuch,  therefore,  as  your  oratrix  is  remediless  save  in 
a  court  of  equity,  she  prays  for  leave  to  file  this  her  amended 

bill  in  said  cause,  and  that ,  administrator  of  L. 

E.  Evans,  Francis  B.  Kemp,  E.  C.  Hoge,  and  the  Fidelity  Loan 
Oc  Trust  Company,  a  corporation,  be  made  parties  defendants 
to  this  bill,  and  required  to  answer  the  same ;  but  answer  under 
oath  is  waived. 

**iray  the  said  Fidelity  Loan  &  Trust  Company  be  required 
to  spocitically  disclose  to  the  court  the  amount  of  the  said 
credit  of  July  23,  1S92.  May  the  injunction  heretofore 
awarded  to  your  oratrix  be  perpetuated,  and  may  the  said  judg- 
ment of  the  Fidelity  Loan  &■  Trust  Company  against  her  and 
others  be  set  aside  and  declared  null  and  void  as  to  her. 

**May  all  such  other  and  further  and  general  relief  be 
granted  to  your  oratrix  as  the  equity  of  her  case  requires.  May 
process  issue,  etc.,  and  yoxir  oratrix  will  ever  pray,  etc. 


IJZZIE  G.  HOGE, 
By  T^  11.  Cocke,  Hoge  A:  Hoge, 
Soott  A:  Staples,  Attorneys." 
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Lucien  U,  Cocke,  Samuel  U.  Iloge  and  Scott  &  Staples,  for 
the  appellant. 

H,  T.  Hall,  for  the  appellee. 

Harbison,  J.,  delivered  the  opinion  of  the  court. 

The  bills,  original  and  amended,  in  this  case  seek  to  enjoin 
a  tinal  judgment  at  law  in  favor  of  the  appellee  company 
against  the  appellant,  Lizzie  G.  lloge.  The  material  allegation, 
and  that  relied  on  as  the  ground  for  the  injunction,  is  that  the 
debt,  which  was  reduced  to  judgment,  was  secured  by  deed  of 
trust  upon  certain  real  estate  ample  for  its  payment,  and  that 
appellant  was  induced  by  the  appellee  to  release  the  lien  for  its 
security  by  representations  that  the  debt  had  been  arranged, 
and  that  appellant  w^ould  be  no  longer  personally  responsible 
therefor — in  brief,  that  appellant  was  induced  to  release  the 
security  by  fraud  and  deceit,  which  operated  as  an  ecjuitable 
estoppel  in  pais;  that  appellant  was  advised  and  believed  that 
whatever  might  be  her  rights  in  a  court  of  law,  her  remedy  in 
a  court  of  equity  was  clear,  and  would  be  more  adequate,  and 
hence  that  she  had  allowed  the  judgment  to  go  by  default,  and 
set  up  her  defense  by  bill  in  equity. 

These  bills  were  demurred  to,  which  is  practically  a  demurrer 
to  the  jurisdiction  of  a  court  of  equity  to  interfere  by  injunc- 
tion with  the  judgment  at  law.  The  demurrer  was  sustained, 
and  the  bills  disinissed,  and  from  that  decree  the  case  is  before 
this  court. 

That  the  defense  of  equitable  estoppel  is  as  available  at 
common  law  as  in  equity  is  well  settled.  Dichenson  v.  Col- 
grovp,  100  U.  S.  578;  25  L.  Ed.  618;  Kirk  v.  HamiUoti,  102 
r.  S.  68;  26  L.  Ed.  79;  Barnard  v.  German-American  Semi- 
nary, 49  Mich.  444,  13  N.  W.  811;  Dickerson  v.  Board  of 
Commissioners,  6  Ind.  128,  6?.  Am.  Pec.  373. 
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In  Kirk  v.  Hamilton,  supra,  Mr.  Justice  Harlan,  in  speaking 
of  equitable  estoppels,  says:     "The  remedy  in  such  cases  lay 
originally  in  an  application  to  chancery,  and  no  redress  could 
be  had  in  a  merely  legal  tribimal,  except  under  rare  and  ex- 
ceptional circumstances.     But  the  common  law  has  been  en- 
larged and  enriched  under  the  principles  and  maxims  of  equity 
which  are  constantly  applied  at  this  day  in  this  country,  and  in 
England.     The  doctrine  of  equitable  estoppel  is,  as  its  name 
indicates,  derived  chiefly,  if  not  wholly,  from  courts  of  equity. 
.     .     .     There  would  seem  to  be  no  reason  why  its  application 
should  be  restricted  in  courts  of  law.     .     .     .     Whatever  may 
be  the  u^sdom  of  the  change  through  which  the  law  has  en- 
croached on  the  jurisdiction  of  chancery,  it  has  now  gone  too 
far  to  be  confined  within  any  limits  short  of  the  whole  field  of 
jurisprudence.     This  view  is  maintained  by  the  main  current 
of  decisions." 

In  the  case  of  Barnard  v.  Oerman-American  Seminary y 
supra,  injunctions  were  sought  to  restrain  the  prosecution  of 
certain  actions  at  law.  The  ground  upon  which  the  injunctions 
were  asked  was  that  the  defense  of  equitable  estoppel  might 
be  made,  which,  it  was  contended,  was  not  available  at  law. 
Judge  Cooley,  delivering  the  opinion  of  the  court,  says: 
"Estoppels  in  pais  are  called  equitable  estoppels,  not  because 
their  recognition  is  peculiar  to  equitable  tribunals,  but  because 
they  arise  upon  facts  which  render  their  application,  in  the 
protection  of  rights,  equitable  and  just.  Courts  of  equity 
recognize  them  in  cases  of  equitable  cognizance,  but  the  courts 
of  common  law  just  as  readily  and  freely.  Sebright  v.  Moore, 
33  Mich.  92 ;  Maxwell  v.  Bay  City  Bridge  Co.,  41  Mich.  453, 
2  X.  W.  639 ;  Kid  v.  MitcJiel,  1  Nott  &  McC.  334,  9  Am.  Dec. 
Y02;  Dezell  v.  Odell,  3  Hill,  215,  38  Am.  Dec.  628;  Horn  v. 
Cole,  75  HI.  516 ;  and  it  is  never  necessary  to  go  into  equity  for 
the  mere  purpose  of  obtaining  the  benefit  of  an  equitable 


Va.]  HoGE  V,  Fidelity,  &c.,  Co.  13 


Opinion. 


estoppel  when  the  case  is  not  otherwise  of  equitable  jurisdic- 
tion. There  was  consequently  no  necessity  whatever  for  these 
suits.  They  performed  no  office  except  to  take  the  questions 
from  the  court  of  law,  which  was  already  fully  possessed  of 
them  and  was  entirely  competent  to  do  complete  justice." 

This  case  is  directly  in  point,  except  that  the  case  at  bar  is 
stronger  for  the  application  of  the  doctrine  announced,  in  that 
the  injunction  is  here  sought  against  a  final  judgment  at  law^ 
whereas  in  the  case  cited  the  actions  at  law  sought  to  be  re- 
stramed  were  pending  and  undetermined. 

In  the  light  of  these  authorities  we  conclude  that  the  defense 
of  equitable  estoppel  was  as  available  to  the  appellant  in  the 
action  at  law  as  in  a  court  of  equity,  and  the  only  remaining^ 
question  is  whether  or  not  it  was  her  duty  to  make  the  defense 
in  the  forum  first  acquiring  jurisdiction  of  the  subject. 

The  general  doctrine  undoubtedly  is  that  when  courts  of 
law  and  courts  of  equity  have  concurrent  jurisdiction  over  the 
same  subject  matter,  and  each  can  give  as  full  and  adequate 
reUef  as  the  other,  the  court  which  has  first  taken  jurisdiction 
will  hold  it  until  the  purpose  of  the  litigation  has  been  accom- 
plished. Courts  of  equity  will  not  for  slight  cause  interfere 
\nth  or  set  aside  judgments  at  law.  To  entitle  a  party  to  such 
relief  he  must  be  free  from  all  fault  or  negligence  on  his  part. 
The  rule  of  the  best  considered  and  most  recent  cases  upon 
this  subject  is  that  the  party  must  have  failed  in  obtaining 
redress  in  the  suit  at  law  by  the  fraud  of  the  opposite  party, 
or  inevitable  accident  or  mistake,  without  any  default  of  the 
party  or  his  counsel.  See  note  to  Oliver  v.  Pray,  19  Am.  Dec. 
<>03,  and  the  numerous  authorities  there  cited. 

The  consideration  alleged  that  appellant  was  advised  and 
helieved  that  she  could  stand  by  and  let  the  judgment  go  by 
'iefault,  and  then  open  again  the  litigation  in  a  court  of  equity, 
does  not  avail.    Parties  are  presumed  to  know.    They  have  had 
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their  day  in  court.  That  a  party  has  mistaken  iiis  rights  and 
so  failed  to  make  his  defense  at  law  does  not  entitle  hiiu  to 
relief  in  chancery.  Dickerson  v.  Board  of  Comviissioners^ 
supra  J  Meem  v.  Hackery  10  Gratt.  506. 

In  the  case  of  lladen  v.  Gardeiiy  7  Leigh,  157,  it  is  held  that 
though  courts  of  equity  and  courts  of  law  have  a  concurrent 
jurisdiction  in  cases  of  fraud,  yet  if  a  suit  be  first  brought  in  a 
court  of  law,  in  which  the  question  of  fraud  may  be  tried  and 
determined,  the  party  injured  by  the  fraud  must  make  his 
defense  there,  and  if  he  neglect  to  do  so  the  court  of  equity 
has  no  jurisdiction  to  relieve  him.  In  that  case  Judge  Carr 
says :  ''No  excuse  has  been  stated  for  the  failure  to  make  the 
defense  at  law.  If  it  be  said  that  the  courts  of  law  and  equity 
have  concurrent  jurisdiction  in  such  matters  of  fraud,  that  is 
true;  but  it  is  equally  true  that  in  all  such  cases  the  court 
wliich  first  gets  possession  of  the  case  will  make  an  end  of  it ; 
and  any  defense  which  a  party,  according  to  the  rules  of  that 
tribimal,  can  make  must  be  made  there.    This  is  a  settled  rule." 

In  the  same  case  Judge  Tucker  says:  "As  Httle  tenacious 
as  I  may  seem  to  be  on  the  subject  of  jurisdiction,  yet  I  am 
decidedly  of  opinion  that  when  a  party  has  a  full,  perfect  and 
imembarrassed  defense  at  law,  of  wliich  he  fails  to  avail  him- 
self, without  even  the  pretense  of  an  apology,  he  cannot  be 
relieved  in  equity.  .  .  .  Xor  does  the  consideration  that 
equity  has  concurrent  jurisdiction  make  any  diflFerence.  The 
jurisdiction  of  equity  to  relieve  against  fraud  is  no  excuse  for 
the  omission  to  make  the  defense  when  the  party  is  already 
lief  ore  a  court  having  full  cognizance  of  it,  in  a  case  depending 
before  that  court.  Garden  was  sued  at  law,  and  might  there 
have  had  redress.  Shall  he,  without  even  a  pretext,  multiply 
litigation  by  instituting  this  second  suit  in  equity?  Shall  he 
be  permitted  to  shrink  from  the  jury  trial  which  must  have 
decided  the  case  at  law,  and  bring  his  adversary  into  equity, 
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where  be  may  escape,  and  actually  has  escaped,  that  ordeal? 
I  think  not,  and  am,  therefore,  of  opinion  that  he  was  not 
entitled  to  any  relief." 

This  case  is  conclusive  of  the  question  under  consideration, 
and  the  rule  there  announced  is  sustained  by  the  discussion  of 
the  same  subject  in  many  other  Virginia  cases,  among  which 
may  be  cited  Warwick  v.  Norvell,  1  Eob.  326;  Perkins  v. 
Clements,  1  P.  <fe  H.  141 ;  Allen,  Walton  &  Co.  v.  Hamilton,  9 
Gratt.  255;  Hudson  v.  Kline,  9  Gratt.  379;  Meem  v.  Rucker, 
supra;  Haseltine  v.  Brickey,  16  Gratt.  116;  Green  &  Suttle  v. 
Massie,  21  Gratt.  366;  Holland  v.  Trotter,  22  Gratt.  136; 
Goolshy  V.  St.  John,  25  Gratt.  152 ;  Wallace  v.  Richmond,  As- 
signee, 26  Gratt.  67;  Penn  v.  Engles,  82  Va.  65;  Barnett  v. 
Barnett,  83  Va.  504,  2  S.  E.  733 ;  Virginia  M.  Co.  v.  Wilkin- 
son, 92  Va.  98,  22  S.  E.  839;  Hancock  v.  Whitehall  Tobacco 
Oo.,  100  Va.  443,  41  S.  E.  860.  In  the  light  of  these  ar^hori- 
ties  and  many  others  that  might  be  cited,  it  may  be  stated  to 
be  an  established  rule  that  though,  as  in  the  case  at  bar,  courts 
of  equity  and  courts  of  law  have  a  concurrent  jurisdiction,  yet, 
if  a  suit  be  first  brought  in  a  court  of  law,  in  which  the  defend- 
ant can  make  his  defense  as  fully  and  adequately  as  he  could 
in  a  court  of  equity,  he  must  make  his  defense  there,  and  if  he 
neglect  to  do  so  a  court  of  equity  has  no  jurisdiction  to  relieve 
him,  except  in  those  cases  where  the  jurisdiction  of  the  law 
court  is  conferred  by  statute  which  provides  otherwise,  as  in 
cases  of  equitable  set  off  under  section  3290  of  the  Code ;  or  in 
cases  of  usury,  as  in  White  v.  Washington,  5  Gratt.  645 ;  Wood- 
son V.  Barnett,  2  H.  &  M.  80,  3  Am.  Dec.  612,  and  Skipwith 
V.  Skiptvith,  3  Kand.  215.  In  the  nature  of  things,  this  should 
he  the  rule.  Not  only  should  there  be  an  end  of  litigation,  but, 
were  the  rule  otherwise,  it  would  make  the  court  of  equity  an 
appellate  court,  reviewing  the  final  judgments  of  a  court  of 
equal  dignity  and  concurrent  jurisdiction;  or  put  it  in  the 
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power  of  that  court  to  usurp  the  whole  field  of  litigation  and 
destroy  entirely  the  concurrent  jurisdiction  of  the  law  courts. 

The  learned  counsel  for  the  appellant  has  invoked  with  great 
earnestness  the  doctrine  that  equity  once  having  jurisdiction 
of  a  subject  matter,  because  there  was  no  remedy  at  law,  or 
because  the  remedy  at  law  was  inadequate,  does  not  lose  such 
jurisdiction  merely  from  the  fact  that  courts  of  law  afterwards 
give  the  same  or  similar  relief,  and  that  this  original  jurisdic- 
tion to  grant  relief  by  courts  of  equity  is  neither  impaired  by 
the  assumption  of  the  same  powers  by  courts  of  law,  nor  by 
the  extension  to  those  courts  of  such  powers  by  the  Legislature, 
unless  the  statute  conferring  such  jurisdiction  uses  restrictive 
or  prohibitory  words. 

The  doctrine  contended  for  is  as  well  established  as  that  we 
have  been  discussing.  Pom.  Eq.  Juris.,  (1st  Ed.),  Vol.  1,  sec. 
182;  Barton^ 8  Ch.  Prac.y  Vol.  1,  sec.  16,  p.  60;  Steinman  v. 
Vicars,  99  Va.  595,  39  S.  E.  227;  Kelly  v.  Lehigh  M.  &  M. 
Co.,  98  Va.  405,  36  S.  E.  511,  81  Am.  St.  763 ;  HuU  v.  Watts, 
95  Va.  10,  27  S.  E.  829 ;  Filler  v.  Tyler,  91  Va.  458,  22  S.  E. 
235 ;  but  it  has  no  application  to  a  case  where  the  jurisdiction 
of  the  court  of  law  and  the  court  of  equity  is  concurrent,  and 
where  the  litigant  has  been  first  impleaded  in  a  court  of  law, 
and  the  machinery  of  that  court  is  as  adequate  to  afford  the 
defendant  a  full  and  unembarrassed  defense  as  a  court  of 
equity  would  be.  In  such  a  case,  as  already  seen,  he  must 
make  his  defense  in  the  court  of  law,  and  his  failure  to  do  so 
does  not  entitle  him  to  relief  in  a  court  of  equity. 

The  doctrine  contended  for  by  appellant,  and  imder  which 
she  insists  that  equity  has  jurisdiction  to  interfere  with  the 
judgment  at  law,  is  applied  in  those  cases  where  the  court  of 
equity  has  first  obtained  jurisdiction,  and  the  defendant  seek^ 
to  oust  its  control  of  the  case  upon  the  ground  that  the  remedy 
of  tlie  plaintiflF  is  complete  and  adequate  at  law.     In  such  a 
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case  the  jurisdiction  of  the  court  of  equity  cannot  be  disturbed, 
if  the  subject  matter  of  the  litigation  formed  a  part  of  its 
original  jurisdiction.  The  cases  cited  in  support  of  each  doe- 
trine  illustrate  the  circumstances  under  which  each  is  invoked 
and  applied,  and  show  that  there  is  no  conflict  between  the  two 
ioctiines. 

There  was  no  error  in  sustaining  the  demurrer  and  dismissing 
the  bills,  and  the  decree  appealed  from  must  be  aflSrmed. 

Affirmed. 
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Price  v.  Marks. 
September  15,  1904. 

1.  Assumpsit — Affidavit  with  Declaration — PUas  Not  Yerifled — Judgment 

hy  Default. — Where  a  plaintiff  in  assumpsit  has  filed  with  liis 
declaration  the  affidavit  required  by  section  3286  of  the  Ck)de,  no 
plea  in  bar  can  be  filed  by  the  defendant  which  is  not  accompanied 
by  the  affidavit  required  of  the  defendant  by  said  section,  unless 
such  affidavit  has  been  waived.  If  no  such  plea  be  filed,  the  case 
should  be  placed  by  the  Clerk  on  the  office  judgment  docket  for  the 
next  term  after  the  case  is  matured,  to  become  final  along  with 
other  office  judgments.  If,  through  error,  the  case  is  placed  on  the 
writ  of  inquiry  docket,  and  unsworn  pleas  be  filed,  and  the  case 
continued  to  another  term,  and  the  plaintiff  then  moyes  to  strike 
the  pleas  out  because  not  sworn  to,  and  the  trial  court  overrules  the 
motion  and  compels  a  trial  on  the  pleas,  which  results  in  a  verdict 
and  judgment  for  the  defendant,  this  court  will,  on  a  writ  of  error 
awarded  to  the  plaintiff,  set  aside  the  verdict  and  judgment,  strike 
out  the  pleas,  and  enter  final  judgment  for  the  plaintiff. 

2.  Pleadi:?g — Depositionn — Waiver. — The  mere  taking  of  depositicms  in 

a  cause  which  has  not  been  set  for  hearing,  cannot  be  considered 
as  a  waiver  of  any  rights  parties  may  have  on  mere  questions  of 
pleading. 

Error  to  a  judgment  of  the  Circuit  Court  of  the  city  of 
Eoanoke,  rendered  in  an  action  of  assumpsit  wherein  the  plain- 
tiflF  in  error  was  the  plaintiff,  and  the  defendant  in  error  was  the 
defendant. 

Reversed. 
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The  opinion  states  the  case. 

Smitk  tf  King  and  Wm,  Oordon  Bohertson,  for  the  plaintiff 
in  error. 

Thomas  M,  Wood  and  Robertson,  Hall  &  Woods,  for  the 
defendant  in  error. 

C.VKDWELL,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  Joseph  Price,  instituted  this  action  of 
assumpsit  against  the  defendant  in  error,  Mrs.  F.  M.  Marks,  in 
the  Circuit  Court  of  the  city  of  Roanoke,  upon  an  open  account, 
to  which  an  affidavit  was  appended,  in  accordance  with  section 
3286  of  the  Code  of  Virginia;  the  account  due  and  payable,  as 
it  would  seem,  December  24,  1899,  being  for  charges  for  sur- 
gical operations  performed  by  the  plaintiff  in  error  upon  the 
defendant  in  error,  and  for  board  and  nursing.  The  declara- 
tion was  filed  at  the  second  March  rules,  1903,  and  the  *^Com- 
mon  Order'  entered  thereon.  At  the  first  April  rules,  1903,  the 
"Common  Order"  was  noted  on  the  declaration  as  confirmed, 
but  instead  of  placing  the  case  on  the  office  judgment  docket 
it  was  by  the  clerk  placed  on  the  issue  docket  for  the  succeeding 
term  of  the  court,  and  a  writ  of  inquiry  noted.  On  the  first 
day  of  the  succeeding  term,  beginning  April  14,  1903,  the  de- 
fendant filed  two  pleas,  one  of  them  being  the  general  issue,  the 
other  the  plea  of  the  statute  of  limitations.  No  order  was 
entered,  except  an  order  noting  the  filing  of  said  pleas,  at  that 
term  of  the  court,  and  without  an  order  of  continuance  the  case 
went  over  to  the  October  term  of  the  court.  Neither  of  these 
pleas  contained  the  affidavit  required  by  section  3286  of  the 
Code,  suprn^  and,  at  the  October  term,  the  plaintiff  moved  the 
court  to  strike  out  the  pleas  filed  by  the  defendant  at  the  pre- 
ceding April  term,  and  to  enter  such  judgment  as  should  have 
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been  entered  had  said  pleas  not  been  filed,  upon  the  ground  that 
the  pleas  were  not  sworn  to  as  required  by  the  statute.  This 
motion  was  overruled,  and  the  case  continued  until  the  January, 
1904,  term  of  the  court.  At  that  term  the  plaintiff  again  moved 
the  court,  before  the  jury  was  impaneled,  to  strike  out  the 
pleas,  and  enter  such  judgment  as  should  have  been  entered  had 
the  pleas  not  been  filed,  which  motion  the  court  overruled,  and 
thereupon  the  jury  was  impaneled,  and,  after  hearing  the  evi- 
dence and  instructions  of  the  court,  found  a  verdict  in  favor  of 
the  defendant.  The  plaintiff  moved  the  court  in  arrest  of  the 
judgment  on  the  groimd  that  the  pleas  filed  by  the  defendant,, 
without  the  affidavit  required,  were  nullities,  and  that  there 
were  no  proper  issues  in  the  case ;  and  also  moved  the  court  to 
set  aside  the  verdict  and  grant  a  new  trial,  because  the  verdict 
was  contrary  to  the  law  and  the  evidence,  etc.;  all  of  which 
motions  were  overruled,  and  judgment  entered  for  the  defend- 
ant. The  plaintiff  having  excepted  to  the  several  rulings  of  the 
court  above  referred  to,  and  a  writ  of  error  having  been  awarded 
him,  the  case  is  before  us  for  decision. 

In  the  view  that  we  take  of  the  case,  it  is  only  necessary  to 
consider  whether  or  not  the  trial  court  erred  in  ove'rruling  the 
motion  of  the  plaintiff  at  the  October  term,  1903,  to  strike  out 
the,  pleas  filed  at  the  April  term,  1903,  of  the  court,  and  re- 
newed at  the  following  term  at  which  the  case  was  called,  to- 
wit,  January,  1904,  upon  the  ground  that  the  pleas  were  not 
sworn  to,  as  required  by  statute. 

In  Spencer  v.  Field,  97  Va.  38,  33  S.  E.  380,  it  is  held,  that 
if  the  plaintiff  in  assumpsit  filed  with  his  declaration  the  affi- 
davit required  by  section  3286  of  the  Code,  no  plea  in  bar  could 
be  filed  by  the  defendant  which  was  not  accompanied  by  the 
affidavit  required  of  the  defendant  by  said  section,  unless  such 
affidavit  had  been  waived.  Without  the  affidavit,  imless  it  was 
waived  by  the  plaintiff,  the  court  had  no  right  to  receive  the 
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pleas.  To  do  so  was  in  plain  violation  of  the  express  provisions 
of  the  statute.  The  familiar  provisions  of  section  3286  of  the 
Code  are,  that  when,  in  an  action  of  assumpsit  for  money, 
(except  where  the  process  is  served  by  publication)  an  affidavit 
is  filed  with  the  declaration,  stating  that  the  amount  claimed 
is  justly  due,  and  the  time  from  which  interest  is  claimed,  no 
plea  in  bar  shall  be  received,  either  at  rules  or  in  court,  imless 
accompanied  by  an  affidavit  in  support  thereof;  and  that  "if 
such  plea  and  affidavit  be  not  filed  by  the  defendant,  there  shall 
be  no  inquiry  of  damages,  but  judgment  shall  be  for  the  plaintiff 
for  the  amoimt  claimed  in  the  affidavit  filed  with  the  declara- 
tion." 

After  going  somewhat  into  the  history  of  this  statute  and 
the  purpose  had  in  view  by  the  enactment,  Lewis,  P.,  in  Origgs, 
£c.  V.  Dalsheimery  &€.j  88  Va.  508,  13  S.  E.  993,  says :  "It  will 
be  observed  that  the  provision  is  express,  that  no  plea  shall  be 
received,  unless  accompanied  by  an  affidavit ;  so  that  without  the 
requisite  affidavit  such  a  plea  is,  in  legal  effect,  a  nullity.''  In 
that  case  a  plea  had  been  filed  at  rules,  not  accompanied  by  the 
required  affidavit,  and  this  court  held  that  it  was  rightly  stricken 
out  by  the  trial  court  upon  the  motion  of  the  plaintiff,  made  at 
the  third  term  of  the  court  next  succeeding  the  rules  to  which 
the  suit  was  brought,  to  which  term  the  case  had  been  con- 
tinued, and  that  the  case  stood  as  though  such  a  plea  had  not 
been  filed. 

In  this  case,  the  plaintiff  having  complied  with  the  provision 
of  the  statute  by  filing  with  his  declaration  an  account  upon 
which  the  action  was  brought,  accompanied  by  the  requisite 
affidavit,  he  stood  secure  in  his  right  to  a  judgment  for  the 
amount  of  the  accoimt  imtil  the  defendant  filed  a  plea  in  bar 
to  the  action,  verified  by  her  affidavit,  as  also  required  by  the 
statute,  which  plea  in  bar  could  only  be  filed  during  the  suc- 
ceeding term   following  the   rules  to  which   the   action   was 
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brought;  and  such  a  plea  not  having  been  filed  judgment  should 
have  been  entered  for  the  plaintiff  to  become  final  with  the 
expiration  of  the  term,  unless,  as  was  said  bv  Keith,  P.,  in 
Lewis  V.  HickSy  96  Va.  91,  30  S.  E.  466,  the  plaintiff  has  waived, 
either  expressly  or  by  implication,  the  requirement  that  the  plea 
be  accompanied  by  afiidavit,  or  by  his  conduct  should  be  estopped 
to  take  advantage  of  the  fact  that  no  such  afiidavit  accompanied 
the  plea.  The  opinion  in  that  case,  says,  "this  requirement  of 
the  statute  was  manifestly  imposed  for  the  benefit  of  the  plain- 
tiff, but  may  be  waived  either  expressly  or  by  implication,  or  the 
plaintiff  may  be  estopped  by  his  conduct  to  take  advantage 
of  it." 

Has  the  plaintiff  waived  the  benefit  of  the  statute,  or  has  his 
conduct  been  such  that  he  should  be  estopped  to  take  advantage 
of  it  ?  We  think  not.  There  is  nothing  whatever  in  the  record 
to  show  that  he,  either  expressly  or  by  implication,  waived  its 
benefit,  nor  that  he  had  been  guilty  of  any  conduct  which  misled 
the  defendant  into  relying  upon  a  waiver  of  its  requirements. 

The  mere  fact  that  the  clerk,  instead  of  putting  the  case 
upon  the  office  judgment  docket,  placed  it  upon  the  issue  docket 
to  be  called  at  the  succeeding  term  to  the  rules  at  which  the 
action  was  brought,  and  annexed  thereto  the  letters  "W.  E.," 
(which  mean  "Writ  of  Enqiury")  does  not  relieve  the  defendant 
of  the  requirement  of  the  statute  that  her  pleas  should  be 
accompanied  by  the  requisite  aflBdavit.  In  other  words,  this 
misprision  of  the  clerk  could  not  deprive  the  plaintiff  of  his 
right  to  a  judgment  for  the  amount  of  the  account  sued  on. 

Seeing  that  the  plaintiff  had  complied  with  the  requiremelnts 
of  the  statute  and  was  entitled,  as  the  case  stood  at  the  begin- 
ning of  the  April  term,  1903,  to  a  judgment  for  the  amount  of 
the  account  sued  on,  it  '^as  for  the  defendant  to  comply  with 
the  requirements  of  the  statute  also,  if  she  desired  to  make 
defense' to  the  action,  and,  having  failed  to  do  so  and  thereby 
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lost  her  right  to  make  defense  thereto,  the  fault  cannot  be  laid 
at  the  door  of  the  plaintiff. 

It  is  contended,  however,  in  this  case,  that  the  taking  of 
depositions,  which  were  filed  in  the  clerk's  office  during  the 
April  tenn  of  the  court,  1903,  is  to  be  considered  as  an  acquies- 
cence on  the  part  of  the  plaintiff  in  the  pleadings;  but  since 
these  depositions  were  actually  taken  before  the  term  of  the 
court  began  (which  is  often  the  case,  and  done  in  anticipation 
of  any  action  that  may  be  taken  by  the  other  party  to  the 
cause)  there  is  no  merit  whatever  in  this  contention.  The  mere 
taking  of  depositions  when  a  case  has  not  been  set  for  hearing 
cannot  be  considered  as  a  waiver  of  any  rights  parties  may  have 
on  mere  questions  of  pleadings.  Whether  the  depositions  re- 
ferred to  were  filed  in  the  clerk's  office  by  the  notary  who  took 
them,  or  by  whom  they  were  filed,  does  not  appear,  and  certainly 
no  presumption  can  arise  merely  from  their  being  filed,  no 
matter  by  whom,  that  the  plaintiff  waived  the  right  to  object  to 
pleas  that  might  be  tendered  by  the  defendant,  or  had  been 
improperly  filed. 

We  are  of  opinion  that  the  Circuit  Court  erred  in  overruling 
the  motions  of  the  plaintiff  to  strike  out  the  pleas  filed  by  the 
defendant,  and  in  not  entering  judgment  for  the  plaintiff  for 
the  amount  of  the  account  sited  on. 

Having  taken  this  view  of  the  case,  it  is  unnecessary  to  dis- 
cuss other  questions  raised. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
annulled,  the  pleas  filed  by  the  defendant  stricken  out,  the  ver- 
dict of  the  jury  set  aside,  and  this  court  will  enter  such  judg: 
ment  as  the  Circuit  Court  should  have  entered,  which  will  be 
for  the  amount  of  plaintiff's  account  sued  on,  with  interest  and 
costs. 

Reversed. 
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The  Merbiman  Co.  v.  Thomas  &  Co. 

September  15,  1904. 

1.  Assumpsit — Affidavit  to  Account  hy  Plaintiif*8  Book-Keeper. — A  book- 

Iceeper  may  be  an  agent  as  well  as  a  servant,  but  the  word  "book- 
keeper" does  not  import  agency,  and,  in  the  absence  of  all  evi- 
dence on  the  subject,  the  affidavit  of  plaintiff's  book-keeper  to 
an  account  filed  with  a  declaration  in  assumpsit  is  not  a  suf- 
ficient compliance  with  the  provisions  of  section  3286  of  the 
Ck>de  to  compel  the  defendant  to  swear  to  his  plea.  The  statute 
requires  the  affidavit  of  the  plaintift  or  his  agent,  and,  in  the  ab- 
sence of  evidence  on  the  subject,  a  "book-keeper"  will  not  be  tveld 
to  be  such  agent. 

2.  Assumpsit — Affidavit — Time  from  Which  Interest  is  Claimed. — The  affi- 

davit filed  with  a  declaration  in  assumpsit  under  Code,  section 
3286,  should  state  the  time  from  which  the  plaintift  claims  interest. 

Error  to  a  judgment  of  the  Circuit  Court  of  Giles  county  in 
an  action  of  assumpsit  wherein  the- defendants  in  error  were  the 
plaintiffs,  and  the  plaintiff  in  error  was  the  defendant. 

Reversed. 
The  opinion  states  the  case. 

Martin  Williams  and  Samuel  W.  Williams,  for  the  plaintiff 
in  error. 

Johnston  &  Willinms,  for  the  defendants  in  error. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

Thomas  &  Company  instituted  their  action  in  assumpsit  in 


Va.]  Mebriman  Co.  v,  Thomas.  26 

OpinloiL 

the  Circuit  Court  of  Giles  county  against  The  Merriman  Com- 
pany, to  recover  $338.03.  An  itemized  account  was  filed, 
accompanied  by  an  affidavit  in  the  following  terms : 

"State  of  Virginia — City  of  Roanoke,  to-wit : 

'^.  L.  Keister,  book-keeper  for  the  firm  of  F.  B.  Thomas  & 
Co.,  personally  appeared  before  me,  G.  Frank  Helms,  a  notary 
public  in  and  for  the  city  and  State  aforesaid,  and  made  oath 
that  the  attached  account  of  $338.03  against  The  Merriman 
Company,  Incorporated,  Penovir,  Va.,  is  just  and  correct,  and 
no  part  of  the  same  has  ever  been  paid. 

"Given  under  my  hand  this  the  29th  day  of  December,  1903. 

"My  commission  expires  January  1.5,  1904. 

"G.  FRANK  HELMS, 

"Notarv  Public.'' 


The  defendant  appeared  by  counsel  and  tendered  its  plea 
in  writing  of  non  assumpsit^  to  the  filing  of  which  plea  the 
plaintiff  objected,  because  it  was  not  verified  by  affidavit.  The 
court  sustained  the  objection,  and  refused  to  permit  the  plea  to 
be  filed,  and  entered  judgment  in  favor  of  the  plaintiff,  to  which 
action  of  the  court  the  defendant  excepted,  and  tho  case  is 
l)efore  us  upon  a  writ  of  error. 

Section  3286  of  the  Code  is  as  folows : 

"If  Ae/i,  in  (ictioh  of  assumpsit^  no  plea  in  bar  to  be  received,  or 
inquiry  of  dam<iges  made^  unless  defendant  file  with  plea  affi- 
dcrit  denying  plaintiff's  dainty  bnt  judgment  given  therefor. 
In  an  action  of  assumpsit  on  a  contract,  express  or  implied,  for 
the  payment  of  money,  (except  where  the  process  to  answer  the 
action  has  been  served  by  publication),  if  the  plaintiff  file  with 
his  declaration  an  affidavit  made  by  himself  or  his  agent,  stating 
therein,  to  the  best  of  the  affiant's  belief  the  amount  of  the 
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plaintiff's  claim,  that  such  amount  is  justly  due,  and  the  time 
from  which  the  plaintiff  claims  interest,  no  plea  in  bar  shall  be 
received  in  the  case,  either  at  rules  or  in  court,  unless  the  de- 
fendant file  with  his  plea  the  affidavit  of  himself  or  his  agent, 
that  the  plaintiff  is  not  entitled  as  the  affiant  verily  believes,  to 
recover  anything  from  the  defendant  on  such  claim,  or  stating 
a  sum  certain  less  than  that  set  forth  in  the  affidavit  filed  by  the 
plaintiff,  which,  as  the  affiant  verily  believes,  is  all  that  the 
plaintiff  is  entitled  to  recover  from  the  defendant  on  such  claim. 
If  such  plea  and  affidavit  be  not  filed  by  the  defendant,  there 
shall  be  no  inquiry  of  damages,  but  judgment  shall  be  for  the 
plaintiff  for  the  amount  claimed  in  the  affidavit  filed  with  his 
declaration.  If  such  plea  and  affidavit  be  filed,  and  the  affidavit 
admits  that  the  plaintiff  is  entitled  to  recover  from  the  defend- 
ant a  sum  certain  less  than  that  stated  in  the  affidavit  filed  by 
the  plaintiff,  judgment  may  be  taken  by  the  plaintiff  for  the  sum 
so  admitted  to  be  due,  and  the  case  be  tried  as  to  the  residue." 

If  the  affidavit  which  accompanied  the  declaration  and 
account  conforms  to  the  provisions  of  the  section  just  quoted, 
then  the  Circuit  Court  properly  rejected  the  plea  offered  by 
defendant,  and  its  judgment  must  be  affirmed. 

The  affidavit  is  objected  to  by  plaintiff  in  error  because  it  does 
not  appear  upon  its  face  to  have  been  made  by  the  defendants 
in  error,  or  their  agent,  but  the  Circtdt  Court  was  of  opinion 
that  the  affiant,  M.  L.  Keistor,  being  the  book-keeper  of  Thomas 
&  Company,  was  their  agent  within  the  meaning  of  the  statute, 
and  accepted  his  affidavit  as  sufficient. 

The  statute  makes  an  innovation  upon  the  established  mode 
of  procedure  in  such  cases,  and  a  plaintiff,  in  order  to  take 
advantage  of  it,  must  proceed  in  accordance  with  its  provisions. 
The  affidavit  can  only  be  made  by  the  plaintiff,  or  his  agent.  Is 
a  book-keeper  such  an  agent  as  the  statute  contemplates  ? 

"An  agent  is  one  employed  and  authorized  to  represent  and 
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act  for  another,  and  the  distinguishing  features  of  the  agent  are 
his  representative  character,  and  his  derivative  authority." 
Mechem  on  Agency,  sec.  1. 

"The  line  of  demarcation  between  the  relation  of  principal 
and  agent,  and  that  of  master  and  servant  is  exceedingly  diffi- 
cult to  define The  true  distinction  is  to  bo 

found  in  the  nature  of  the  undertaking,  and  the  time  and 
manner  of  its  performance.  Agency  properly  relates  to  trans- 
actions of  business  with  third  persons,  and  it  implies  more  or 
less  of  discretion  in  the  agent  as  to  the  time  and  manner  of  his 
performance.  Service,  on  the  other  hand,  has  reference  to 
actions  upon  or  about  things.  It  deals  chiefly  with  matters  of 
mere  manual  or  mechanical  execution,  in  which  the  servant 
acts  under  the  direction  and  control  of  the  master.''  Mechetn 
on  Agency,  sec.  2. 

Judge  Cooley  says,  that  "A  preliminary  remark  is  essential 
regarding  the  employment,  in  the  law,  of  the  words  master  and 
servant.  The  common  understanding  of  the  words  and  the 
legal  understanding  is  not  the  same ;  the  latter  is  broader  and 
comprehends  some  cases  in  which  the  parties  are  master  and 
servant  only  in  a  peculiar  sense,  and  for  certain  purposes ;  per- 
haps only  for  a  single  purpose.  In  strictness,  a  servant  is  one 
who,  for  a  valuable  consideration,  engages  in  the  service  of 
another,  and  imdertakes  to  observe  his  directions  in  some  law- 
ful business."     Cooley  on  Torts,  531. 

The  distinction  between  the  two  relations  of  agent  and  ser- 
vant is  well  stated  in  sections  2995  and  2009  of  the  Code  of 
California,  and  sections  1337  and  1157  of  the  Code  of  Dakota, 
as  set  out  in  the  note  to  section  2  of  Mechem  on  Agency.  "An 
agent  is  one  who  represents  another,  called  the  principal,  in 
dealings  with  third  persons."  "A  servant  is  one  who  is  em- 
ployed to  render  personal  service  to  his  employer,  otherwise 
than  in  the  pursuit  of  an  independent  calling,  and  who  in  such 
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service  remains  entirely  under  the  control  and  direction  of  the 
latter,  who  is  calW  his  master." 

In  the  Cyclopedia  of  Law  and  Procedure,  Vol.  2,  p.  5,  con- 
cerning affidavits,  and  who  may  make  them,  it  is  said,  that  **in 
determining  this  c^uestion  reference  must  always  be  had  to  the 
statutes  and  the  rules  of  court  governing  the  particular  affi- 
davit. Thus  where  a  statute  specifically  points  out  who  may 
make  a  certain  affidavit,  it  can  be  made  by  no  one  other  than 
those  specified." 

If  the  statute  had  prescribed  that  the  affidavit  should  be  made 
by  the  plaintiff  in  person,  then  it  could  have  been  made  by  no 

■ 

one  else,  and  when  it  is  declared  that  it  must  be  made  by  the 
"plaintiff  or  his  agent"  the  courts  must  be  content  to  construe 
the  language  employed. 

While  a  book-keeper  may  be,  and  often  is,  the  agent  of  his 
employer,  the  word  does  not,  ex  vi  termini,  import  that  rela- 
tion, and,  in  the  absence  of  averment  in  the  affidavit  that  it 
exists,  the  courts  cannot  by  intendment  enlarge  the  ordinary 
signification  of  the  word  so  as  to  bring  it  within  a  class  to  which 
it  may  or  naay  not  belong.  It  seems  from  the  citations  we  have 
made  that  a  book-keeper  is  a  servant  in  the  broad  sense  in  which 
that  term  is  employed  in  the  law.  He  has  no  representative 
capacity.  He  acts  under  the  direction  and  control  of  his  em- 
ployer, and  his  occupation  has  no  relation  to  the  transaction  of 
business  with  third  persons. 

The  affidavit  fails  to  state  "the  time  from  which  the  plaintiff 
claims  interest,"  and  in  this  respect  also  does  not  comply  with 
the  statute.  It  is  true  that  no  interest  was  allowed  in  the  "fud.iCf- 
ment  complained  of,  and  if  this  defect  stood  alone  it  might,  per- 
haps, be  regarded  as  harmless  error;  but,  as  the  case  must  ho 
reversed,  it  is  unnecessary  to  say  more  upon  this  point  than  to 
observe  that  it  is  safer  and  better  practice  to  conform,  in  sub- 
stance at  least,  to  the  plain  terms  of  a  statute. 
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We  are  of  opinion  that  the  affidavit  was  insufficient,  that  the 
plea  was  improperly  rejected,  and  that  the  judgment  must  be 
reversed,  and  the  cause  remanded  to  the  Circuit  Court. 

Reversed. 
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Mtuuntmu 

HoWDASHELL   AND    OtHEBS    V.    KrENNING. 

September  15,  1904. 

1.  Ejectment — Description  of  Land. — The  object  of  the  description  of 

lands  in  a  declaration  in  ejectment  is  to  so  identify  them  as  that 
the  sheriff,  with  the  aid  of  information  derived  from  the  plaintiff, 
may  give  possession.  It  is  no  longer  necessary  that  the  sheriff 
should  be  able  to  tell  from  an  inspection  of  the  record  of  what 
lands  he  is  to  give  possession.  A  description  which  giv^es  the 
names  of  adjacent  owners,  and  the  metes  and  bounds  of  a  large 
tract,  and  continues  "which  said  metes  and  bounds,  however,  in- 
clude land  owned  by  Marion  Waddle,  embracing  150  acres,  and  aJso 
what  is  known  as  the  Brunty  tract  containing  41  acres,  which  tracts 
are  not  claimed  by  the  plaintiff,"  is  a  sufficient  description  in  an 
action  to  recover  ten  acres,  described  by  metes  and  bounds,  of  the 
larger  tract. 

2.  Evidence — Copies  of  Land  Grants — Absence  of  Seal  of  Commonwealth, — 

Duly  authenticated  copies  of  grants  of  land  from  the  Common- 
wealth, which  do  not  show  that  the  original  patents  were  sealed 
with  the  lesser  seal  of  the  Commonwealth,  may  be  received  in  evi- 
dence in  the  courts  of  this  State  for  the  reasons  set  forth  in  Va. 
Coal  cC  /.  Co,  V.  Keystone  Co.,  101  Va.  723. 

3.  Ejectment — Seisin  of  Plaintiff — Qr<mt  from  Commonwealth. — A  grant 

from  the  Commonwealth  confers  constructive  seisin  sufficient  to 
enable  the  patentee,  or  those  claiming  under  him,  to  maintain  an 
action  of  ejectment.    Actual  seisin  is  not  necessary. 

4.  Ejectment — Description  of  Premises — Disclaimer  of  Title, — ^Where  a 

plaintiff  in  ejectment  disclaims,  in  his  declaration,  any  part  of 
certain  lands  embraced  within  his  outside  boundaries  but  excepted 
from  his  grant,  if  any  part  of  the  lands  claimed  by  the  defendant 
is  within  the  excepted  lands,  no  judgment  can  be  rendered  against 
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the  defendants  therefor,  or  if  such  judgment  is  rendered,  the  claim 
of  the  defendants  to  such  part  is  not  aftected  thereby. 

5.  Ejectment — Demurrer  to  Evidence  bp  One  Defendant — Plea  by  Others — 

Conditionftl  Verdict. — Where  some  of  the  defendants  in  ejectment 
demur  to  the  evidence,  and  others  go  to  trial  on  the  issue  made 
upon  their  plea  of  not  guilty,  and  a  conditional  verdict  is  found  as 
to  all  of  the  defendants,  it  should  be  set  aside  as  to  the  defendants 
who  have  not  demurred,  as  it  is  not  responsive  to  the  issue  made 
by  their  plea. 

6.  Ejectment — Defendant  to  One  Count — Judgment  for  Lands  Claimed  in 

Another  Count. — There  can  be  no  judgment  against  a  defendant  in 
ejectment  for  the  land  claimed  In  one  count  of  the  declaration  to 
which  he  was  not  a  party. 

Error  to  a  judgment  of  the  Circuit  Court  of  Wvthe  county 
in  an  action  of  ejectment  wherein  the  defendant  in  error  was 
the  plaintiff,  and  the  plaintiffs  in  error  were  the  defendants. 

Reversed  in  part. 

There  were  four  defendants  in  this  action,  and  thev  filed  a 
joint  plea  of  "not  guilty."  Subsequently,  after  the  evidence 
was  all  in,  one  of  the  defendants  demurred  to  the  evidence,  in 
which  demurrer  the  plaintiff  joined.  There  was  but  one  ver- 
dict, and  that  was  as  follows : 

"We  the  jury,  find  that  if  the  law  be  for  the  plaintiff,  that 
he  recover  from  the  defendants  possession  of  the  land  in  his 
declaration  specified,  and  that  he  is  entitled  to  tbe  same  in  fee 
simple,  but  if  the  law  be  for  the  defendants,  then  we  find  for 
the  defendants." 

5,  W.  Williams  and  W.  B.  Kegleyj  for  the  plaintiffs  in  error. 

Poage  &  CaldwelL  for  the  defendant  in  error. 

BrcHAXAX,  J.,  delivered  the  opinion  of  the  court. 

William  Krenning,  the  defendant  in  error,  instituted  his 
action  of  ejectment  against  W.  A.  Howashell,  Frank  P.  Chaffin, 


32  HOWDASHELL   V.    KsENiaNG.  [103 


opinion. 


E.  M.  Funk,  and  Green  Chapman.  The  proceedings  resulted  in 
a  judgment  in  favor  of  the  plaintiff  against  all  the  defendants 
for  the  land  in  controversy.  To  that  judgment  this  writ  of 
error  was  awarded. 

The  first  error  assigned  is  to  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the ,  declaration,  and  to  each  coimt 
thereof.  The  objection  made  to  the  declaration  is  that  the  de- 
scription of  the  premises  claimed  is  insufficient  under  section 
2729  of  the  Code,  which  requires  that  they  shall  be  described 
with  sufficient  certainty  so  that  from  such  description  posses- 
sion thereof  ^lay  be  delivered. 

The  first  count  in  the  declaration  describes  the  land  as  "a  cer- 
tain tract  or  parcel  of  land  known  as  the  John  Asa  Brown  t  Act, 
and  which  tract  was  more  recently  owned  by  the  Augsburg 
Bank,  of  whom  said  Krenning  is  the  vendee,  the  same  tract 
being  a  portion  of  the  land  included  in  what  is  known  as  the 
PoUard  survey,  which  said  tract,  lying  and  being  in  said  county 
of  Wythe,  containing,  according  to  survey  made  by  W.  H. 
Burch  for  said  Augsburg  Bank,  twenty-one  himdred  and  sixty- 
four  acres  more  or  less,  bounded  a9  follows :...''  After 
fully  setting  out  the  metes  and  bounds  of  the  land,  the  count 
continues,  ^^which  said  metes  and  bounds  however  include  land 
owned  by  Marion  Waddle  embracing  150  acres,  and  also  what 
is  known  as  (he  Brunty  tract  containing  41  acres,  which  two 
tracts  are  not  claimed  by  plaintiff." 

In  the  second  count  the  plaintiff  avers  that  he  was  possessed 
of  the  same  land  as  that  described  in  the  first  count,  and  J;hen 
avers  that,  being  so  possessed,  three  of  the  defendants,  Chap- 
man, Chaffin  and  Funk,  entered  into  ten  acres  of  said  land,  in- 
cluding what  is  known  as  the  Alum  Springs,  describing  it  by 
metes  and  bounds. 

If  no  mention  had  been  made  in  the  declaration  of  the  Wad- 
dle and  Brunty  tracts  of  land  located  within  the  exterior  bound- 
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aries  of  the  land  claimed  by  the  plaintiff,  there  could  be  no 
question  that  the  premises  were  sufficiently  described,  and  this 
seems  to  be  conceded.  The  averment  that  within  the  limits 
of  the  boundaries  set  out  in  the  declaration  were  located  the 
'Waddle  tract  and  the  Brunty  tract  of  land  did  not  render  it 
impossible  to  identify  the  land  claimed,  although  the  metes  and 
bounds  of  those  tracts  were  not  set  out.  The  object  of  the 
description  is  to  identify  the  land  claimed  so  that  the  sheriff 
may  give  possession  of  it.  It  is  not  required  now,  as  it  seems 
to  have  been  at  one  time,  that  the  description  should  be  so  cer- 
tain that  the  sheriff  would  be  able  to  know  from  an  inspection 
of  the  record  what  he  is  to  give  possession  of.  The  rule  now  is, 
that  the  sheriff,  in  executing  the  writ  of  possession,  must  take 
information  from  the  plaintiff.  This  information  the  plaintiff 
gives  at  his  peril,  for  he  is  a  trespasser  if  he  shows  the  wrong 
land,  and  moreover  the  court  will  interfere  in  a  summary  way 
and  restore  possession  of  what  was  not  recovered.  2  Tucker^s 
Com.,  159,  and  cases  cited.  Newell  on  Ejectment^  pp.  236-7. 
See  Hawley  v.  Twyman,  24  Gratt.  516,  519 ;  Rhule  v.  8.  A.  L, 
By.  Co.,  102  Va.  343,  9  Va.  L.  Reg.  963,  46  S.  E.  331.  Tested 
by  this  rule,  the  lands  described  in  the  declaration  could  be 
identified  and  possession  thereof  delivered  by  the  sheriff. 

The  second  error  assigned  in  the  petition  is,  that  the  court 
erred  in  admitting  in  evidence  a  copy  of  the  grant  from  the 
Commonwealth  to  Robert  Morris,  on  the  ground  that  it  does 
not  show  that  the  original  patent  was  sealed  with  the  lesser 
seal  of  the  Commonwealth. 

Since  the  writ  of  error  in  this  case  was  granted,  the  question 
involved  in  that  assignment  of  error  was  passed  upon  by  the 
court,  in  the  case  of  the  Fa.  Coal  &  Iron  Co,  v.  Keystone  Coal 
&  Iron  Co,,  101  Va.  723,  45  S.  E.  291,  and  decided  against  the 
contention  of  the  plaintiffs  in  error.  That  assignment  of  error 
was  not  relied  on  at  the  hearing. 
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Howdashell,  one  of  the  defendants  in  the  court  below,  de- 
murred to  the  evidence.  The  court  overruled  his  demurrer, 
and  this  action  of  the  court  is  assigned  as  error.  This  conten- 
tion is  based  first  upon  the  ground  that  the  alleged  grant  from 
the  Commonwealth  to  Eobert  Morris  conferred  no  seisin  in 
law  upon  him,  or  those  who  claim  under  him,  and,  second,  that 
no  seisin  in  fact  was  shown. 

It  was  not  necessary  for  the  plaintiff,  in  order  to  recover,  to 
show  seisin  in  fact,  and  the  grant  to  Eobert  Morris  which  was 
proved  by  the  copy  of  the  grant  introduced  in  evidence  con- 
ferred constructive  seisin,  sufficient  to  enable  the  patentee,  or 
those  who  claim  under  him,  to  maintain  an  action  of  ejectment. 
Clay  V.  WhitCy  £c.,  1  Munf.  162;  Dawson  v.  Watkins,  2  Rob. 
259,  268. 

The  third  ground  upon  which  it  is  claimed  that  the  court 
erred  in  overruling  the  demurrer  to  the  evidence  is  that  the 
plaintiff  failed  to  prove  that  the  land  in  controversy  was  not 
within  the  Waddle  and  Brunty  tracts  of  land  "which  were 
reserved,  and  not  intended  to  be  conveyed  by  the  deed"  to  tho 
plaintiff. 

The  plaintiff  neither  claimed  nor  recovered  any  land  within 
the  limits  of  the  Waddle  and  Brunty  tracts.  His  declaration 
expressly  avers  that  he  claimed  no  land  \vithin  the  limits  of 
those  tracts,  and  the  verdict  of  the  jury  only  finds  for  him  such 
land  as  he  claims  in  the  declaration.  If  any  part  of  the  land 
claimed  by  the  defendants  is  within  the  limits  of  the  Waddle 
and  Brunty  tracts,  their  claims  to  such  part  is  not  affected  by 
the  judgment  of  the  court. 

The  refusal  of  the  court  to  set  aside  the  verdict  is  assigned 
as  error.  The  verdict,  it  is  insisted,  is  insufficient  on  its  face, 
and  is  contrary  to  the  law  and  the  evidence.  All  the  plaintiffs 
in  error  make  this  contention.  One  of  them,  Howdashell,  made 
no  objection  to  the  verdict  in  the  court  below,  and  raised  the 
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question  of  the  plaintiff's  right  to  recover  as  to  him  by  his 
demurrer  to  the  evidence. 

Even  if  he  could  be  permitted  to  question  the  form  of  the 
verdict  in  this  court,  since  he  made  no  objection  to  it  in  the 
court  below,  his  contention  that  the  description  of  the  premises 
is  not  sufficient  is  without  merit,  the  description  in  the  verdict 
being  the  same  as  that  in  the  declaration,  which  we  have  seen 
was  sufficient. 

As  to  the  other  plaintiffs  in  error,  the  verdict  is  plainly  in- 
sufficient  on  its  face.  They  did  not  demur  to  the  evidence,  yet 
it  is  a  conditional  verdict.  It  does  not  pass  upon  the  issue  made 
by  their  plea  of  not  guilty.  The  verdict  as  to  them  should  have 
been  set  aside  on  their  motion,  and  a  new  trial  granted.  For 
this  error  the  judgment  as  to  them  must  be  reversed,  the  ver- 
dict set  aside,  and  the  cause  remanded  for  a  new  trial  As  to 
Howdashell  there  is  no  error  in  the  action  of  the  court,  except 
in  giving  judgment  upon  the  demurrer  to  evidence  for  the 
lands  described  in  the  second  count  in  the  declaration.  To  this 
count  he  was  not  a  party,  and  it  was,  of  course,  error  to  give 
judgment  against  him  for  the  parcel  of  land  therein  described. 
The  judgment  as  to  him  will  be  reversed  upon  that  point,  and 
such  judgment  rendered  against  him  as  the  Circuit  Court  ought 
to  have  entered. 

It  is  proper  to  say,  in  justice  to  the  learned  and  careful  cir- 
cuit judge  who  tried  the  case,  that  the  errors  for  which  this 
case  must  be  reversed  do  not  seem  to  have  been  brought  dis- 
tinctly to  his  attention.  If  they  had  been,  we  have  no  doubt 
he  would  have  corrected  them  in  the  trial  court,  and  thus  have 
avoided  the  expense  and  delay  of  a  writ  of  error  to  this  court. 


Reversed  in  part. 
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JOHXSON  AXD  OtHEBS  V.   LuCAS  AXD  OtHEBS. 

September  15,  1904. 

1.  Fraud — Preference  hy  an  Insolvent  Debtor. — In  the  absence  of  statute. 

State  or  Federal,  forbidding  it,  an  insolvent  debtor  may,  without 
the  imputation  of  fraud,  prefer  one  creditor  to  another,  although 
the  preferred  creditor  may  know  that  the  pr^er^ice  will  have  the 
effect  of  defeating  the  collection  of  other  debts.  This  is  not  hinder- 
ing or  delaying  creditors  within  the  meaning  of  the  statute  against 
fraudulent  conveyances,  as  they  have  no  right  to  a  priority. 

2.  Fravd— Confession  of  Judgment  by  Insolvent  Debtor — Speedy  Enforce- 

ment  of  Judgment. — The  fact  that  an  insolvent  debtor  confesses 
Judgment  in  favor  of  his  father-in-law,  who  immediately  institutes 
a  suit  in  chancery  to  enforce  his  Judgment,  and  causes  his  debtor's 
land  to  be  sold  for  the  Judgment,  and  purchases  the  land  at  less  than 
the  amount  of  the  Judgment  is  of  little  or  no  value  in  making  out 
a  case  of  fraud  against  the  parties. 

3.  Fraud — Failure  to  List  Bond  for  Taxation. — The  failure  of  a  creditor 

to  list  for  taxation  a  bond  of  his  debtor  is  a  circumstance  tending 
to  show  that  the  bond  was  not  then  in  existence,  but  its  force  is 
greatly  weakened  by  the  fact  that  many  tax-payers,  either  through 
ignorance  or  design,  fail  to  list  their  choses  in  action  for  taxation. 

4.  Fraud — Relationship  as  a  Badge — Scrutiny  of  Transactions. — Relation- 

ship is  not  a  badge  of  fraud,  and  there  is  no  law  which  forbids  per- 
sons standing  in  near  relationship  of  consanguinity,  aflinity,  or  bus- 
iness, from  dealing  with  each  other,  or  which  requires  them  to  con- 
duct their  business  with  each  other  differently  from  the  manner  in 
which  they  deal  with  other  persons,  though,  when  fraud  is  charged, 
their  dealings  with  each  other  will  be  closely  scrutinized,  as  they 
may  strengthen  a  presumption  arising  from  other  circumstances. 

5.  Fraudx'lent  Conveyance — Bill  to  Avoid — Proof — Suspicions. — ^Until 

the  facts  and  circumstances  relied  on  and  proved  to  establish  fraud 
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make  out  a  case  from  which  fraud  will  at  least  be  presumed,  the 
defendant  to  a  bill  to  set  aside  a  transaction  as  fradulent  is  not  re- 
quired to  explain  such  facts  and  circumstances,  although  they  are 
not  altogether  free  from  suspicion. 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  city  of 
Radford  rendered  in  a  suit  in  chancery  wherein  the  appellants 
were  the  complainants,  and  the  appellees  were  the  defendants. 

Affirmed, 
The  opinion  states  the  case. 

Moore  &  Harless  and  Crosier  &  Clark,  for  the  appellants. 

Jno,  R.  Johnson  and  LongUy  &  Jordan,  for  the  appolloes. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit,  which  was  brought  by  the  appellants, 
was  to  set  aside  a  judgment  confessed  by  Lucas,  one  of  the 
appellees,  in  favor  of  Thomas,  the  other  appellee,  and  to  annul 
the  proceedings  in  a  chancery  suit  instituted  by  Thomas  to  sub- 
ject the  lands  of  Lucas  to  the  satisfaction  of  that  judgment^ 
(which  resulted  in  the  sale  and  conveyance  of  said  lands  to 
Thomas  by  a  commissioner  of  the  court),  upon  the  groimd  that 
the  confession  of  judgment  and  all  proceedings  had  to  enforce 
its  collection  were  for  the  purpose  of  hindering,  delaying  and 
defrauding  the  appellants  in  the  collection  of  a  debt  due  to 
them  from  Lucas,  as  surety  on  the  bond  of  their  guardian. 

The  most  material  facts  and  circumstances  relied  on  and 
proved  to  establish  the  alleged  fraud  are  as  follows : 

1.  That  Lucas  was  insolvent,  and  confessed  judgment  in 
favor  of  Thomas  during  the  pendency  of  appellants'  suit,  of 
which  he  had  notice. 
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These  circumstances  are  not  entitled  to  much  weight  in  deter- 
mining the  question  of  fraud.  They  are  not  inconsistent  with 
an  honest  intent.  In  the  absence  of  a  statute,  State  or  Federal, 
a  debtor  has  the  right  to  prefer  one  creditor  to  another.  Giving 
such  a  preference  is  not  fraudulent,  though  the  debtor  be  in- 
solvent, and  the  creditor  is  aware  at  the  time  that  it  will  have 
the  effect  of  defeating  the  collection  of  other  debts.  This  is 
not  hindering  or  delaying  creditors  within  the  meaning  of  the 
statute.  It  does  not  deprive  other  creditors  of  any  legal  rights 
for  they  have  no  right  to  a  priority.  As  was  said  by  Judge 
Burks  in  Williams,  &c.  v.  Lord  &  Robinson,  75  Va.  390,  402, 
since  "a  debtor  has  the  right  to  pay  one  creditor  in  preference 
to  another,  so  he  may,  without  the  imputation  of  fraud,  secure 
one  creditor  to  prevent  another  from  gaining  an  advantage.*' 
Lucas,  Sergeant,  &c.  v.  Clafftin  &  Co.,  76  Va.  269,  275-279. 
and  cases  cited. 

2.  Thomas'  instituting,  immediately  after  the  judgment  was 
confessed,  his  suit  in  chancery  to  subject  Lucas'  lands  to  its 
payment,  and  prosecuting  it  as  rapidly  as  possible  without 
defense  or  delay  on  Lucas'  part. 

These  circumstances  are  of  little  or  no  value  in  making  out  a 
case  of  fraud.  Thomas  was  merely  exercising  his  legal  rights, 
and  in  the  manner  provided  by  law.  Lucas  had  just  confessed 
the  judgment,  and  had  no  defense  to  it  so  far  as  the  record 
shows.  The  subjection  of  the  property  to  the  payment  of  the 
judgment  lien  as  quickly  as  possible,  was  in  the  interest,  rather 
than  to  the  prejudice,  of  the  other  creditors.  Delay,  so  far  as 
the  record  shows,  could  have  benefited  no  one  but  the  debtor. 

3.  That  Lucas  has  remained  in  possession  of  said  property 
with  full  use  and  control  thereof  during  all  the  time  since  the 
judicial  sale,  and  has  used  and  occupied  a  part  of  the  property 
as  a  residence  for  himself  and  family;  that  he  has  during  all 
that   time   paid   all   taxes   thereon,   and   the   real   estate   has 
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remained  upon  the  land  books  in  his  name  until  within  the  last 
few  months. 

There  is  no  evidence  that  after  the  sale  to  Thomas  the  land 
remained  on  the  land  books  in  the  name  of  Lucas.  Neither 
does  it  appear  that  Lucas  continued  to  reside  on  any  part  of  tho 
property,  or  that  he  exercised  any  acts  of  ownership  or  control 
over  it,  except  the  statement  of  two  witnesses  that  they  rented 
certain  portions  of  the  property  from  him,  paying  the  rent  to 
him,  and  taking  receipts  therefor,  signed  ^^.  F.  Thomas,  per 
J.  A.  Lucas.'^  It  is  proved  that  Lucas  paid  the  taxes  on  the 
property  when  he  paid  his  own  and  his  mother's  taxes,  but  it 
appears  that  he  lives  in  the  city  of  Kadford  where  the  property 
is  situated,  that  he  collected  the  rents  thereon  and  receipted  for 
the  same  in  Thomas'  name,  and  that  Thomas  lived  in  Koanoke 
county.  Taking  all  these  facts  and  circumstances  together,  it 
does  not  clearly  or  satisfactorily  appear  that  Lucas  has  done 
any  act  inconsistent  with  Thomas'  ownership  of  the  property. 

4.  The  bill  charges  that  in  the  year  1889,  when  the  bond 
of  Lucas  to  Thomas  is  dated,  the  latter  had  no  means  then  or 
at  any  other  time  by  which  Lucas  could  have  become  indebted 
to  him,  and  that  in  the  year  1889  he  was  only  assessed  with 
$10.00  worth  of  personal  property,  and  no  real  estate ;  that  dur- 
ing the  years  1888  and  1889,  and  prior  thereto  and  since  that 
time,  Lucas  was  an  engineer  on  the  Norfolk  and  Western  Rail- 
way, at  a  salary  of  from  $150  to  $175  per  month,  was  a  lender 
of  money  in  the  years  1888  and  1889  and  the  owner  of  a  large 
amount  of  valuable  property,  real  and  personal. 

This  charge  is  not  sustained  by  the  proof.  The  appellants 
not  only  failed  to  show  that  at  the  time  the  bond  in  question 
was  executed  Thomas  was  a  man  \vithout  means,  as  alleged  in 
the  bUl,  but  the  evidence  shows  that  in  the  year  1891  he  was 
assessed  with  over  500  acres  of  land,  valued  for  the  purposes  of 
taxation  at  more  than  $2,000,  and  that  in  the  year  1889  he  was 
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assessed  with  personal  property  consisting  of  horses,  cattle, 
sheep,  hogs,  vehicles,  farming  implements,  etc.,  valued  for  the 
purposes  of  taxation  at  $1,074.  The  appellants  not  only  did  not 
prove  that  Lucae  was  earning  before  and  at  the  time  the  bond 
was  executed  a  salary  of  from  $150  to  $175  per  month,  but  it 
is  admitted  among  the  facts  agreed  that  at  that  time,  and  for 
some  years  prior  thereto,  he  was  only  receiving  a  salary  of 
from  $60  to  $65  per  month.  So  completely  did  the  appellants 
fail  in  their  proof  as  to  this  allegation  that  in  their  brief  they 
seem  to  abandon  the  charge,  and  argue,  as  tending  to  show 
fraud,  that  it  is  unreasonable  "that  Thomas,  supposing  he  was 
able  to  lend  Lucas  this  large  sum  of  money  at  one  time,  would 
lend  the  same  to  a  man  of  uncertain  means,  such  as  his  son-in- 
law,  Lucas.  Lucas  was  depending  on  his  daily  labor  as  an 
engineer  to  support  his  family,  his  father  and  mother,  and  own- 
ing only  the  real  property  Thomas  subjected  to  the  payment  of 
his  confessed  judgment,  and  which  when  sold  and  purchased  by 
Thomas  brought  but  little  over  one-half  of  the  alleged  debt  and 
accrued  interest  due  Thomas,  taking  as  the  record  discloses  no 
security  for  the  same." 

5.  That  Thomas  did  not  give  in  the  bond  of  Lucas  for  tax- 
ation. The  failure  of  a  holder  of  a  bond  to  list  it  for  taxation 
is  a  circumstance  tending  to  show  that  the  bond  was  not  in 
existence  at  that  time,  but  its  force  is  greatly  weakened  by  the 
well  known  but  lamentable  fact  that  a  large  number,  if  not  a 
majority,  of  taxpayers,  either  through  ignorance  or  design,  omit 
listing  for  taxation  their  choses  in  action,  notwithstanding  their 
duty  to  do  so,  and  the  penalties  imposed  by  statute  for  such 
omission.    See  Spence  v.  Repass,  94  Va.  716,  720,  27  S.  E.  583. 

6.  The  relationship  of  the  parties. 

Relationship  is  not  a  badge  of  fraud.  There  is  no  law  which 
forbids  persons  standing  in  near  relations  of  consanguinity, 
affinity,  or  business, '  from  dealing  with  each  other,  or  which 
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requires  them  to  conduct  their  business  with  each  other  dif- 
ferently from  the  manner  in  which  they  conduct  it  with  other 
persons.  But  as  fraud  is  generally  accompanied  by  a  secret 
trust,  the  debtor  usually  selects  some  person  in  whom  he  can 
repose  secret  confidence.  And  as  this  trust  and  confidence  is 
more  likely  to  exist  between  relatives,  or  those  who  occupy  con- 
fidential relations,  their  transactions  with  each  other,  when 
fraud  is  charged,  will  be  more  closely  scrutinized. 

"Any  relation,"  says  Bump  on  Fraudulent  Conveyances,  sec. 
67,  "which  gives  rise  to  confidence,  though  not  a  badge  of  fraud, 
strengthens  the  presimaption  that  may  arise  from  other  circum- 
stances and  serves  to  elucidate,  explain  or  give  color  to  the 
transaction."  Wait  on  Fraudulent  Conveyances,  sec.  243 ;  OoU- 
kiT)  V.  Thatcher,  151  U.  S.  271,  279,  14  Sup.  Ct.  319,  38  L.  Ed. 
157. 

Conceding  for  the  purposes  of  this  case,  that  the  relationship 
of  father-in-law  and  son-in-law,  which  existed  between  Thomas 
and  Lucas,  was  as  close  as  that  between  father  and  son,  as  is 
ai^ed,  still  we  do  not  think  that  the  facts  and  circumstances 
relied  on  and  proved  (those  discussed  in  detail  and  the  others 
of  minor  importance,  and  which  do  not  require  special  notice) 
make  out  a  case  from  which  fraud  could  be  presumed.  Until 
that  was  done  the  appellees  were  not  required  to  explain  such 
facts  and  circumstances  although  not  altogether  free  from  sus- 
picion, nor  was  Thomas  required  to  prove  that  the  bond  from 
lucas  to  him  was  based  upon  a  valuable  consideration.  Bump 
on  Fraudulent  Conveyances,  sec.  66. 

We  are  of  opinion  that  the  Circuit  Court  did  not  err  in  hold- 
ing that  the  appellants  had  failed  to  establish  the  fraud  charged, 
and  that  its  decree  should  be  affirmed. 

Affirmed. 
Vol.  cm — 6 
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Teawalt  v.  Ramey's  Executrix  and  Othees. 

September  22,  1904. 

1.  Contracts — Consideration — Sei'vices  as  Nurse  in  Last  Illness, — In  tlie 

absence  of  an  express  contract,  no  promise  will  be  implied  by  law 
to  pay  a  life-long  friend  and  neighbor  for  unsolicited  services  as 
nurse  rendered  during  last  illness. 

2.  Contracts — Case  at  Bar — Conflicting  Evidence— Accounts. — Evidence  in 

this  case  examined  and  held  sufficient  to  warrant  a  decree  in  favor 
of  appellant  for  the  amount  stated  in  the  opinion.  While  there  is 
a  mass  of  contradictory  evidence  in  the  record,  still  sufficient  can 
be  gathered  from  it  to  show  that  the  appellant  is  entitled  to  recover 
the  amount  decreed  in  his  favor  by  this  court. 

Ap}>eal  from  a  decree  of  the  Circuit  Court  of  Shenandoah 
county  rendered  in  a  chancery  suit  under  the  style  of  Ramey^s 
Creditors  v.  Ramey^s  Executrix,  in  which  the  appellant  asserted 
a  claim  against  the  estate  of  J.  M.  Kamey,  deceased. 

Reversed. 

The  evidence  in  this  cause,  as  stated  in  the  opinion,  is  volum- 
inous and  contradictory.  That  bearing  on  the  items,  pro  and 
con.y  allowed  by  the  court,  if  it  could  be  severed  from  the  resi- 
due, is  out  of  all  proportion  to  its  value  as  a  guide  in  future 
cases  and  hence  no  effort  is  made  to  state  it.  The  court  ex- 
amined it  as  a  whole,  and  allowed  only  such  items  as  seemed  to 
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be  fair  and  right,  notwithstanding  "the  difficulty  of  ascertaining 
the  truth  from  such  a  mass  of  contradictory  evidence." 

Walton  &  Walton  and  A,  C.  Braxton^  for  the  appellant. 

iJ.  T,  Barton  and  F.  S.  Tavenner,  for  the  appellees. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  by  C.  A.  Kamey,  widow  of  T.  M. 
Kamey,  to  secure  the  payment  of  his  debts  and  a  settlement  of 
his  estate.  Among  the  creditors  was  J.  N.  Teawalt.  The  com- 
missioner in  chancery,  who  was  directed  to  state  the  account 
between  J.  K".  Teawalt  and  Ramey's  estate,  has  filed  four  state- 
ments. In  the  first,  which  he  terms  his  "initial  account,"  he 
finds  a  balance  due  to  J.  X.  Teawalt  of  $597.02.  By  the  first 
alternate  statement,  the  balance  due  Teawalt  is  ascertained  to 
be  $1,582.66.  By  the  second  alternate  statement,  this  sum  is 
reduced  to  $255.08,  and  by  the  fourth  and  last  statement  the 
estate  of  Ramey  appears  as  a  creditor  in  the  sum  of  $5.84. 

The  accounts  between  Teawalt  and  Ramey  extend  through  a 
period  of  twenty-six  years,  and  comprise  numerous  trans- 
actions and  almost  innumerable  items. 

Teawalt  was  at  one  time  in  the  employment  of  Ramey  as  a 
laborer,  and  then  for  many  years  a  renter  of  land  from  Ramey. 
^0  regular  books  were  kept,  and  it  is  exceedingly  difficult  to 
make  a  satisfactory  statement  of  their  transactions.  The  Cir- 
cuit Court  being  of  opinion  that  any  decree  in  favor  of  either 
party  would  be  "foimded  more  on  conjecture  than  on  ascer- 
tained facts,"  refused  to  confirm  any  one  of  the  commissioner's 
sports,  decided  that  Teawalt's  claim  was  wholly  unsupported 
by  endence  and  dismissed  him  with  costs. 

We  appreciate  the  difficulty  of  ascertaining  the  truth  from 
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such  a  mass  of  contradictory  evidence  as  appears  in  this  record; 
but  after  giving  it  our  best  consideration  we  are  of  opinion  that 
there  is  a  balance  due  from  Eamey's  estate  to  the  appellant. 

The  "initial  report"  differs  from  the  second  alternate  state- 
ment chiefly  in  respect  to  two  items  of  credit  allowed  Tea  wait 
in  the  initial  statement,  both  of  which  are  rejected  in  the  second 
alternate  statement.  We  refer  to  the  claim  made  bv  Teawait 
for  attendance  upon  Ramsey  as  a  nurse.  For  this  service  he 
claimed  $250.00.  The  commissioner  allowed  $150.00,  and 
under  the  circumstances  we  are  of  opinion  that  it  should  ha\'e 
been  wholly  rejected. 

As  was  said  by  the  Circuit  Court  in  its  opinion,  ^'He  had  been 
intimately  associated  boy  and  man  with  Eamey  for  twenty-six 
years.  He  naturally  went  to  Ramey's  house  unasked  and  un- 
solicited, even  though  gratefully  received  as  his  friendship  \\'ith 
Ramey  only  warranted.  He  enters  his  sick  chamber  as  a  friend 
indeed  to  a  friend  in  need.  Ramey  was  surrounded  by  his 
family,  and  friends  were  anxious  to  serve  him.  If  services  were 
to  be  paid  for  they  should  have  been  stipulated  for,  so  that 
other  services  might  have  been  considered,  both  in  regard  t<j 
quality  and  cost.  Ko  express  promise  is  credibly  proved,  and 
no  promise  ought  to  be  implied  under  such  circumstances  to  pay 
Teawalt  anything."    We  fully  concur  in  these  views. 

There  is  a  credit  of  $30.00  given  to  Ramey's  estate  in  the 
second  alternate  statement,  which  is  disallowed  in  the  "initial 
account,"  to  which  we  think  it  is  entitled. 

The  other  items  in  the  "initial  account"  which  we  have  not 
specifically  mentioned,  are,  we  think,  sufficiently  borne  out  by 
the  evidence  to  form  the  basis  of  a  decree. 

We  are,  therefore,  of  opinion  that  the  item  of  $150  for  ser- 
vices and  $18.00  interest,  should  be  stricken  from  that  account; 
that  the  Ramey  estate  should  be  credited  by  $30.00,  which 
together  make  $198.00,  leaving  a  balance  due  by  Ramey's 
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executrix  to  Tealwalt  of  $399.02,  as  of  April  1,  1902,  for 
which  sum  there  will  be  a  decree  in  his  favor,  to  be  paid  by  the 
executrix  out  of  assets  in  her  hands  to  be  administered,  together 
with  the  costs  in  this  court  and  in  the  Circuit  Court. 


Reversed. 
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The  Immigration  Society  of  Albemarle  County  v.  Common- 
wealth. 

September  22,  1904. 

1.  Immigration  Societies — Construction  of  Act  of  Incorporation — General 

and  Special  Powers — License  Tax, — Immigration  societies,  organized 
under  the  Act  of  March  5,  1894,  (Acts  1893-'4,  p.  723)  are  not  author- 
ized to  sell  lands  of  others  than  the  members  of  the  society  without 
paying  the  license  tax  required  by  the  Acts  of  March  16,  1903,  (Acts 
1902-'3-'4,  pp.  155,  188).  The  object  of  such  societies,  as  declared  by 
section  1  of  the  Act  first  above  mentioned.  Is  "to  advertise  for  sale 
and  to  sell  or  lease  the  lands  of  the  members  of  said  society,"  and 
more  general  language  used  in  other  sections  of  the  Act  will  be  so 
construed  as  to  carry  out  the  declared  object  and  intention  of  the 
Legislature  in  enacting  the  statute,  and  thus  reconcile  all  of  the  pro- 
visions of  the  Act,  and  render  it  harmonious  throughout. 

2.  Statutes — Construction — Ambiguous    Language — Argument    of    Incon- 

venience,— While  the  effects  and  consequences  of  a  statute  cannot 
influence  the  courts  in  construing  it,  where  the  intention  of  the 
Legislature  is  plain,  still  the  argument  of  inconvenience,  absurdity, 
injustice,  or  prejudice  to  the  public  interests  may  be  considered  by 
the  courts  in  construing  a  statute  where  its  language'  is  ambiguous, 
uncertain,  or  doubtful. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Charlottesville,  rendered  on  the  trial  of  an  indictment  against 
the  plaintiff  in  error  for  doing  business  wdthout  a  license. 

Ajjirmed. 
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The  opinion  states  the  case. 

Robert  A.  WcUson  and  Daniel  Harmon,  for  the  plaintiff  in 
error. 

Attorney-General  William  A.  Anderson  and  John  S.  Eggles- 
ton,  for  the  Commonwealth. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

The  Immigration  Society  of  Albemarle  County  was  indicted 
in  the  Corporation  Court  of  the  city  of  Charlottesville,  at  the 
January  term,  1904,  for  unlawfully  selling  and  offering  to  sell 
land  in  the  city  of  Charlottesville  without  having  first  obtained 
a  license  therefor.  Upon  the  trial  of  the  cause,  a  jury  having 
been  waived,  and  all  matters  of  law  and  fact  having  been  sub- 
mitted to  the  court,  the  land  company  was  found  guilty  of  the 
offence  charged,  and  a  fine  of  one  hundred  dollars  assessed 
against  it.    To  that  judgment  this  writ  of  error  was  awarded. 

As  the  decision  of  all  the  assignments  of  error  depends  upon 
the  construction  of  the  act  under  which  the  plaintiff  in  error 
was  organized  and  did  business,  they  will  be  considered  together. 

It  appears  from  the  evidence,  indeed  it  is  admitted,  that  the 
defendant  company,  within  eight  months  prior  to  the  finding  of 
the  indictment,  did,  in  the  city  of  Charlottesville,  where  ita 
principal  oflBce  was  located,  offer  for  sale,  as  land  agent,  for 
compensation,  lands  not  owned  by  members  of  the  land  com- 
pany. It  was  therefore  guilty  of  violating  section  54  of  chapter 
148  of  the  Act  of  Assembly,  approved  April  16,  1903,  entitled 
^\n  Act  to  raise  revenue  for  the  support  of  the  government," 
&c.  (Acts  1902-3-4,  pp.  155  and  188),  prohibiting  any  person, 
finn,  or  corporation  from  doing  business  as  a  land  agent,  as 
therein  defined,  without  the  payment  of  a  license  tax;  unless, 
as  is  contended,  the  defendant  was  exempt  from  the  payment 
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of  such  tax  by  an  act  of  Assembly,  approved  March  5,  1894, 
entitled  "An  Act  to  encourage  immigration  into  the  Common- 
wealth of  Virginia,  and  to  promote  the  sales  of  lands  within  the 
Commonwealth  to  immigrants"  (Acts  1893-4,  pp.  723-4),  and 
under  which  the  defendant  company  was  incorporated. 

The  provisions  of  the  act,  so  far  as  they  are  material  to  the 
question  under  consideration,  are  as  follows: 

"1.  Be  it  enacted  by  the  General  Assembly  of  Virginia,  That 
it  shall  be  lawful  for  ten  or  more  persons  owning  land  in  any 
county  of  the  State  to  make,  sign,  seal,  acknowledge  and  put 
to  record  in  the  clerk's  office  of  the  court  of  such  county  a  paper 
writing  in  form  or  to  the  effect  as  follows : 

'We,   the  undersigned,  owners  of  land  in  the  county  of 

,  in  the  State  of  Virginia,  do  hereby  form  an 

immigration  society  to  be  known  as,  and  bear  the  name  of,  the 

immigration  society  of county,  Virginia.     The 

object  for  which  said  society  is  formed  is  to  advertise  for  sale^ 
and  to  sell  or  lease,  the  lands  of  the  members  of  said  society,  in 
such  manner,  and  upon  such  terms,  as  may  be  provided  by  the 
constitution  and  by-laws  of  the  society  adopted  by  the  members 
thereof.  The  officers  of  said  society  to  manage  its  affairs  for 
the  first  year  and  until  their  successors  are  elected  and  qualified, 
will  be  a  president,  a  secretary,  a  treasurer,  and  a  board  of 
directors,  which  board  shall  consist  of  not  less  than  five  persons 
nor  more  than  nine,  as  the  said  society  at  the  time  of  its  organi- 
zation shall  determine.  The  principal  office  of  said  society  will 
be  at ,  in  said  county.' 

"2.  When  such  \vriting  shall  have  been  so  signed,  sealed, 
acknowledged  and  recorded  in  the  county  court  clerk's  office, 
and  a  duly  certified  copy  thereof  lodged  in  the  office  of  the 
Secretary  of  the  Commonwealth  for  recordation,  and  another 
such  copy  deposited  with  the  Commissioner  of  Agriculture  at 
Richmond,  the  persons  who  signed,  sealed  and  acknowledged  it. 
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and  all  others  who  may  thereafter  be  associated  with  them,  shall 
be  a  body  corporate  and  politic  under  the  name  set  forth  in  said- 
writing,  and  as  such  may  have  a  common  seal;  may  contract 
and  be  contracted  with;  may  sue  and  be  sued,  and  may  be 
aH)ointed  an  agent  or  an  attorney  in  fact  to  sell  or  lease  or 
exchange  lands  situate  in  said  county,  or  in  any  other  county 
adjoining  that  wherein  is  the  principal  oflSce  of  such  society: 
provided,  however,  that  there  shall  not  be  organized  under  this 
act,  in  any  county,  more  than  one  immigration  society  for 
every  one  hundred  thousand  acres  of  land  situate  in  such- 
county. 

"3.  Each  society  organized  under  this  act  shall  be  exempt 
from  the  payment  of  the  tax  upon  said  writing  for  its  record- 
ation in  the  office  of  the  clerk  of  the  county,  and  in  the  office 
of  the  Secretary  of  the  Commonwealth,  and  shall  not  be 
assessed  with  a  license  tax  as  a  land  agent,  either  by  the  State, 
the  county  or  the  town  in  which  its  principal  office  may  be 
located,  and  shall  be  exempt  from  the  payment  of  taxes  to  the 
State  upon  powers  of  attorney,  or  contracts  of  agency,  for  the 
sale  of  lands  recorded  in  any  county  wherein  it  is  authorized  by 
this  act  to  do  business." 

Section  3  exempts  all  societies  organized  under,  and  doing 
the  business  authorized  by,  the  act,  from  the  payment,  among 
other  things,  of  a  license  tax  as  a  land  agent,  to  the  State.  If 
the  defendant  company  was  not  authorized  by  the  statute  under 
which  it  was  organized  to  act  as  a  land  agent  for  the  sale  of 
lands  of  persons  other  than  its  members,  it  was  not  exempt  from 
the  payment  of  the  license  tax  in  question.  It  will  therefore 
be  necessary  to  consider  the  extent  of  its  powers  under  that 
statute. 

By  the  first  section  of  the  act  it  is  declared  that  the  object 
for  which  a  society  formed  under  it  is  created  is  "to  advertise 
for  sale,  and  to  sell  or  lease,  the  lands  of  the  members  of  said 
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society/'  in  such  manner,  and  upon  such  terms,  as  may  be  pro- 
vided by  its  constitution  and  by-laws.  By  the  second  section  it 
is  provided  that,  after  perfecting  its  organization  as  prescribed 
by  the  act,  the  incorporators  and  all  others  who  might  there- 
after be  associated  with  them  shall  be  a  body  corporate  under 
the  name  set  forth  in  the  writing  provided  for  in  the  first  sec- 
tion, and  may  have  a  common  seal;  may  contract  and  be  con- 
tracted with ;  may  sue  and  be  sued,  and  may  be  appointed  an 
agent  or  attorney  in  fact  to  sell,  lease,  or  exchange  lands  situate 
in  the  coimty  where  its  principal  office  is  located,  and  in  any 
adjoining  county. 

The  language  used  in  the  second  section  of  the  act,  standing 
alone,  is  sufficiently  broad  to  authorize  a  company  incorporated 
under  the  act  to  be  appointed  agent  or  attorney  in  fact  for  the 
3ale,  lease,  or  exchange  of  lands  not  owned  by  its  members. 
But  as  the  object  for  which  the  company  was  authorized  to  be 
formed,  as  declared  in  the  first  section  of  the  act,  and  for  which 
it  was  formed,  as  set  out  in  its  article  of  incorporation,  was  "to 
advertise  for  sale  and  to  sell  or  lease  the  lands  of  the  members 
of  the  society,"  the  other  provisions  of  the  act  ought,  as  far  as 
possible,  to  be  so  construed  as  to  carry  out  the  declared  object 
or  intention  of  the  legislature  in  enacting  the  statute.  For  one 
of  the  rules  of  construction  is,  that  where  the  object  intended 
to  be  accomplished  by  a  statute  can  be  clearly  ascertained,  gen- 
eral words  may  be  restricted  and  those  of  narrower  meaning 
may  be  expanded  so  as  to  effectuate  that  intent.  Orange  &  A. 
B.  Co.  V.  Alexandria^  17  Gratt.  176,  182;  Matthews  v.  Com.y 
18  Gratt.  989 ;  Chalmers  v.  Funk,  76  Va.  771 ;  Hut^hings  v. 
Banhy  91  Va.  68,  20  S.  E.  950 ;  Sutherland  on  Stat  Const.  287- 
8 ;  Sedgwick  on  Stat.  Const.  198-201. 

In  the  case  of  the  Orange  &  A.  B,  R.  Co.  v.  Alexandriay 
supra,  it  was  said  by  Judge  Joynes,  in  construing  a  statute 
exempting  property  from  taxation,  which  is  always  strictly  con- 
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strued  (1  Cooler  on  Taxation  (2  Ed.),  357 ;  City  of  Richmond  v. 
R,  &  D.  R.  R.  Co.y  21  Gratt.  604) :  "I  think,  therefore,  that  it 
is  clear^  upon  the  construction  of  this  section,  that  the  legisla- 
ture intended  to  give  to  railroad  companies,  upon  payment  of 
the  passenger  tax,  an  exemption  only  from  taxation  by  the 
State  upon  their  property,  and  that  the  right  of  cities  to  tax 
such  companies  upon  their  property  was  not  meant  to  be 
affected.  This  intention  must  prevail  over  the  mere  literal 
sense  of  the  words,  and  the  more  so  since  the  words  in  this  case 
are  not  explicit,  and  in  order  to  give  effect  to  the  intention  it  is 
not  necessary  to  contradict  their  plain  meaning,  but  only  neces- 
sary to  limit  the  scope  which  they  would  have,  or  might  have, 
u{)on  a  strictly  literal  interpretation." 

By  applying  this  rule  of  construction  to  the  language  of  the 
second  section  of  the  act,  all  of  its  provisions  are  reconciled, 
the  act  made  a  harmonious  whole  and  the  intention  of  the  legis- 
lature in  authorizing  the  formation  of  such  companies,  as  ex- 
pressly declared  in  the  first  section,  is  carried  into  effect,  and,  in 
addition,  the  injustice  to  land  agents  doing  business  under  the 
general  laws  of  the  State,  and  the  loss  of  revenue  to  the  Com- 
monwealth avoided.  For  if  companies  organized  under  the 
statute  in  question  can  carry  on  the  business  of  land  agents 
generally,  within  the  territory  in  which  such  companies  are 
authorized  to  oj^erate,  mthout  the  payment  of  a  license  tax, 
and  the  other  taxes  and  charges  from  which  they  are  exempted 
by  the  3rd  section  of  the  act,  it  would  result  in  driving  other 
and  licensed  land  assents  out  of  business  and  thus  lessen  the 
revenues  of  the  Commonwealth.  While  the  effects  and  con- 
sequences of  a  statute  cannot  influence  the  courts  in  construing 
it,  where  the  intention  of  the  legislature  is  clear,  yet  the  argu- 
ment of  inconvenience,  absurdity,  injustice  or  prejudice  to  the 
public  interests  may  be  considered  by  the  courts  in  construing 
a  statute  when  its  language  is  ambiguous  or  uncertain  and 
<loubtful.     Sutherland  on  Stat.  Const.,  sections  823,  324. 


52  Immigration  Society  v.  Commonwealth.  [103 

Opinion. 

Having  reached  the  conclusion  that  the  defendant  company 
was  not  authorized  by  the  act  under  which  it  was  organized  to 
sell  or  offer  for  sale  lands  of  persons  other  than  its  members,  it 
follows  that  we  are  of  opinion  that  it  was  guilty  of  the  offence 
charged  in  the  indictment,  that  the  trial  court  did  not  err  in  so 
holding,  and  that  its  judgment  must  be  affirmed. 

Affirmed. 
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City  of  Charlottesville  v.  Failes. 
September  22,  1904. 

1.  Municipal  Corporations — Sidewalks — Ice  and  Snoic — Case  at  Bar. — 

It  is  the  duty  of  a  municipal  ccn-poratlon  to  use  due  and  proper 
care  to  see  that  its  sidewalks  are  reasonably  safe  for  persons  exer- 
cising ordinary  care  and  prudence.  The  slipperiness  of  a  sidewalk, 
occasioned  by  ice  and  snow,  not  accumulated  so  as  to  constitute 
an  obstruction,  is  not  ordinarily  such  a  defect  as  will  make  the 
city  liable  for  damages  occasioned  thereby,  and  where  a  temporary 
slipperiness  caused  by  sleet  is  the  proximate  cause  of  an  injury 
complained  of,  there  can  be  no  recovery  against  the  city.  In  the 
case  at  bar,  the  plaintiff  was  injured  while  walking  rapidly  over  a 
sidewalk  in  which  there  was  a  washout  or  drain  extending  diago- 
nally across  it,  varying  in  depth  from  six  inches  on  the  upper  side 
to  a  foot  on  the  lowar,  and  in.  -widtb.  fjopi  aighte3n  Inches  to  two 
feet  Sleet  and  snow  [had  fallen  the  tolfeht  b«ifore  the  injury.  The 
sidewalk  at  the  places  of  injury  was  not  pei'  se  dangerous,  but  was 
in  a  reasonably  safe  conditSoc  ^cr  u^  by  'odc-  exercising  due  care; 
and  ice,  which  the  'Sity  had  noc  ^ad  the.  oppctrtunHy  of  remoying, 
was  the  proximate  cause  of  the  injury.  It  was  held  that  there 
could  be  no  recovery. 

2.  JraY— Constitution  of — Irregularity  Cured  by  Verdict. — An  objection  to 

the  regularity  of  the  manner  of  summoning  and  constituting  a 
jury  comes  too  late  after  verdict,  where  it  does  not  appear  that  the 
party  making  the  objection  was  injured  by  the  irregularity. 

Error  to  a  judgment  of  the  Circuit  Court  of  Albemarle 
county,  rendered  in  an  action  of  trespass  on  the  case  wherein 
the  defendant  in  error  was  the  plaintiff,  and  the  plaintiff  in  error 
was  the  defendant. 

Reversed. 
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The  opinion  states  the  case. 

George  Perkins,  for  the  plaintiff  in  error. 

R.  S.  Thomas  and  John  B,  Moon^  for  the  defendant  in  error. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

On  January  12,  1903,  the  defendant  in  error  (who  was  the 
plaintiff  in  the  trial  court),  while  walking  along  the  sidewalk 
of  one  of  the  streets  of  the  city  of  Charlottesville,  slipped  and 
fell,  breaking  "the  radius  of  his  right  fore-arm"  near  the 
wrist.  He  thereupon  instituted  an  action  against  the  city  to 
recover  damages  for  the  injury,  and  upon  the  trial  the  jury 
awarded  him  damages  to  the  amount  of  $1,250. 

The  controlling  question  for  decision  here  arises  from  the 
ruling  of  the  trial  court  in  denying  the  motion  of  the  city  to 
set  aside  the  verdict  as  being  contrary  to  the  law  and  evidence, 
and  in  rendering  judgment  for  the  plaintiff  thereon. 

The  gravamen  of  the  declaration  is  that  the  sidewalk  in  ques- 
tion  was,  at  thd  time  ol  the '  accident,  :anql  liad  been  for  a  long 
time  prior  thereto,  in  an  'tmsafe,  dangerous  and  defective 
condition,  witk^  treijchfes,  hbjps,  *  and  excavations  therein,  of 
whicih  the  city' had  notice;  and  which  caused  the  injuries  com- 
plained of. 

It  appears  from  the  evidence  that  the  street  at  the  point  of 
accident  was  in  an  out-lying,  sparsely  settled,  and  unimproved 
quarter  of  the  city,  and  the  sidewalk  and  road-bed  unpaved; 
but  that  the  city  was  accustomed,  from  time  to  time,  to  have 
cinders  from  the  gas-house  and  railroad  scattered  along  the 
sidewalk  for  the  convenience  of  pedestrians  in  muddy  weather. 
It  further  appears  that  there  was  a  washout  or  drain,  caused  by 
water  flowing  from  the  adjoining  land,  which  extended  diagon- 
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ally  across  the  sidewalk  at  the  place  where  Failes  was  injured. 
Witnesses  for  the  plaintiff  estimate  the  dimensions  of  the  drain 
at  from  eighteen  inches  to  two  feet  in  width,  and  from  eight 
inches  to  twelve  inches  in  depth  at  the  gutter  on  the  outer  line 
of  the  sidewalk,  and  gradually  diminishing  in  size  towards  its 
source  at  the  inner  line.  The  trial  took  place  nine  months 
after  the  accident,  at  which  time  the  drain  was  ascertained,  by 
actual  measurement,  to  be  four  inches  deep  at  the  upper  side 
of  the  street  where  Failes  testified  that  he  fell.  Several  wit- 
nesses expressed  the  opinion  that  the  drain  had  filled  up  to  some 
extent  in  the  interval  between  the  accident  and  trial,  but  the 
measurement  made  at  the  latter  date  accords,  substantially, 
with  the  condition  of  the  drain  at  the  time  the  accident  hap- 
pened. 

A  witness  for  the  plaintiff,  familiar  with  the  situation, 
describes  the  drain  as  follows:  "At  the  lower  end,  I  think  it 
was  about  a  foot  deep ;  there  was  a  gradual  slope  all  the  way 
up;  it  was  a  kind  of  gradual  depression,  and  at  the  upper  end 
it  was  not  so  deep."  Again,  in  speaking  of  the  depth  of  the 
drain,  he  says:  "It  was  from  six  inches  to  a  foot;  where  it 
empties  into  the  gutter  it  is  about  a  foot,  up  at  the  upper  end 
it  is  hardly  anything." 

It  appears  from  the  evidence  that,  under  normal  conditions, 
the  sidewalk  where  Failes  was  hurt,  notwithstanding  the  wash- 
out, was  not  per  se  dangerous  to  a  pedestrian  exercising  ordinary 
care ;  but  that  it  was  made  dangerous  by  reason  of  the  preval- 
ence of  a  sleet,  which  rendered  all  the  streets  of  the  city  slip- 
pery and  unsafe.  It  further  appears  that  on  the  day  of  the 
accident  boys  were  skating  in  the  streets,  and  that  in  conse- 
quence of  their  hazardous  condition,  the  street  commissioner 
issued  orders  that  the  city  horses,  although  rough-shod,  shouhl 
not  be  taken  out  to  work.  It  was  also  in  evidence  that  snow 
had  fallen  over  night,  which  filled  the  washout,  the  existence 
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of  which  was  not  known  to  the  plaintiff.  He  attributes  his  fall 
to  the  combined  agency  of  the  washout  and  ice,  but  admits 
that  he  would  not  have  fallen  in  the  absence  of  the  latter,  if 
he  had  been  observant.  In  answer  to  the  question,  ^^You  fell 
because  of  the  slip  on  the  ice?"  he  replied,  "That  is  what  I 
think."  It  was  also  proved  that  the  city  had  repaired  the  side- 
walk with  cinders  three  weeks  or  one  month  prior  to  the  acci- 
dent, and  did  not  know  of  the  washout  at  the  time  the  acci- 
dent occurred. 

Viewing  the  case  from  the  standpoint  of  a  demurrer  to  evi- 
xience,  the  testimony  justifies  the  following  findings: 
,    1st :  That  the  sidewalk  where  Failes  was  injured  was  not 
per  se  dangerous,  but  was  in  reasonably  safe  condition ;  and 

2nd :  That  the  ice,  which  the  city  had  not  had  an  opportunity 
to  remove,  was  the  proximate  and  efficient  cause  of  the  accident. 

The  law  applicable  to  the  facts  of  the  case  is  well  settled. 
Judge  Dillon,  in  his  work  on  Municipal  Corporations,  states  the 
■doctrine  as  follows: 

"The  law  does  not  require  a  municipal  corporation  to  respond 
in  damages  for  every  injury  that  may  be  received  on  a  public 
street.  The  corporation  is  not  required  to  have  its  streets  or 
^idewalhs  so  constructed  as  to  secure  absolute  immunity  from 
'danger  in  using  them;  nor  is  it  bound  to  employ  the  utmost 
<;are  and  exertion  to  that  end.  Its  duty,  generally  stated,  is 
^nly  to  use  due  and  proper  care  to  see  that  its  sidewalks  are 
reasonably  safe  for  persons  exercising  ordinary  care  and  pru- 
dence. The  mere  slipperiness  of  a  sidewalk,  occasioned  by  ice 
or  snow,  not  being  accumulated  so  as  to  constitute  an  obstruc- 
tion, is  not  ordinarily  such  a  defect  as  will  make  the  city  liable 
for  damages  occasioned  thereby.  Where  there  is  snow  upon  a 
sidewalk,  and  it  is  rendered  slipi)ery,  there  is  danger  of  injury 
from  slipping  and  falling,  even  on  the  best  constructed  walks. 
At  such  times  there  is  imposed  upon  foot-travellers  the  neces- 
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sity  of  exercising  increased  care;  and  where  the  city  uses 
reasonable  diligence  it  mil  not  be  liable."  2  Dillon's  Municipal 
Corporations  (4th  Ed.),  sec.  1006. 

The  text  is  sustained  by  numerous  authorities  of  the  highest 
respectability,  and  must  be  accepted  as  a  correct  exposition  of 
the  law  on  the  subject. 

The  fact  that  the  sidewalk  was  in  a  slippery  and  dangerous 
condition  was  obvious,  and  imposed  upon  the  plaintiff  the  neces- 
sity of  exercising  a  degree  of  care  for  his  own  safety  commen- 
surate with  the  increased  risk.  Nevertheless,  his  own  version 
of  the  accident  shows  that  he  waa  negligent  in  that  regard,  for 
he  admits  that  he  was  walking  at  a  rapid  gait  when  he  slipped 
and  fell. 

Among  other  instructions,  the  trial  court  told  the  jury,  that 
if  they  "believed  from  the  evidence  that  the  sidewalk  where  the 
plaintiff  fell  was  in  a  reasonably  safe  condition,  but  for  the  sleet,, 
which  had  formed  before  the  accident,  the  city  was  not  in  fault, 
for  it  had  a  right  to  await  a  thaw  to  remedy  the  evil,  and  they 
must  find  for  the  defendant."  Tested  by  that  statement  of  the 
law,  the  correctness  of  which  is  not  questioned,  there  is  no 
liabilitv  on  the  citv  in  this  case. 

The  second  assignment  of  error  involves  the  regularity  of 
the  manner  of  summoning  and  constituting  the  special  jury 
which  tried  the  case. 

The  exception  was  not  taken  until  after  verdict,  and,  it  not 
appearing  that  the  city  was  injured  by  the  irregularity,  the 
objection  was  proi)erly  overruled.  Code,  sec.  3156,  as  amended 
by  Act  of  Februarv  27,  1894. 

The  court  is  of  opinion  that  the  trial  court  erred  in  overrul- 
injf  the  motion  of  plaintiff  in  error  to  set  aside  the  verdict  of 
the  jury  as  contrary  to  the  law  and  evidence,  and  for  that  error 
its  judgment  must  be  reversed,  and  the  case  remanded  for  a 
new  trial. 

Vol.  cm — 8  Reversed, 
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Downing  and  Others  v.  Thompson  and  Others. 

September  22,  1904. 

1.  Corporations — Pledge  of  Stock — Subsequent  Sale  by  Owner — Rights  of 
Parties — Court  Charters — Code,  Sections  1133  and  1135. — ^The  pledgee, 
for  value,  of  stock  in  an  incorporated  company,  who  holds  the 
certificates  for  the  stock,  accompanied  by  an  irrevocable  power  of 
attorney  from  the  owner  thereof,  authorizing  the  transfer  of  the 
same  on  the  books  of  the  company  to  such  pledgee,  is  entitled  to 
hold  the  same  for  the  purpose  of  the  pledge  as  against  a  subsequent 
purchaser  thereof  from  the  former  owner.  Whether  or  not  section 
1133  of  the  Ck)de,  relating  to  the  transfer  of  stock,  applies  to  stock 
issued  by  companies  holding  court  charters,  it  is  unnecessary  to 
decide,  for,  if  it  does  not  apply,  neither  does  section  1135,  relating 
to  the  mode  of  obtaining  a  new  certificate  of  stock  from  the  com- 
pany, upon  which  appellee  relies  for  his  protection,  apply  to  such 
companies,  and  appellee  has  no  certificate  to  rely  upon,  and  if  both 
sections  apply  to  such  charters  appellants  are  protected,  and  may 
hold  the  stock  pledged  as  a  security  for  their  debt 

Appeal  from  a  decree  of  the  Circuit  Court  of  Warren  county 
in  a  suit  in  chancery,  wherein  the  appellants  were  the  com- 
plainants, and  the  appellees  were  the  defendants. 

Reversed. 
The  opinion  states  the  case. 

Giles  Cooky  Jr.,  and  W,  B,  Richards,  for  the  appellants. 
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if.  E,  Byrd  and  C.  W,  ForsythCy  for  the  appellees. 
Habrison,  J.,  delivered  the  opinion  of  the  court. 

This  case  involves  the  title  to  166  shares  (par  value  $10.00 
per  share)  of  the  stock  of  the  Carson  Lime  Company. 

It  appears  that  J.  S.  B.  Thompson  who  was  the  owner*,  upon 
the  books  of  the  company,  of  the  stock  in  question,  assigned 
and  delivered  the  same,  in  November,  1892,  to  the  appellants 
to  secure  and  save  them  harmless  from  loss  as  his  accommoda- 
tion endorsers  upon  a  negotiable  note  for  $1,000.00,  or  any 
renewals  thereof;  that  accompanying  the  assignment  was  an 
irrevocable  power  of  attorney,  executed  by  Thompson,  author- 
izing and  directing  the  transfer  of  the  stock  on  the  books  of  the 
company;  that  said  note,  which  had  been  discounted  by  the 
Front  Royal  National  Bank,  after  being  renewed  from  time  to 
time  and  curtailed  by  Thompson,  was  finally  paid  by  the 
endorsers  to  the  bank,  the  amount  so  paid  being  $760.00 ;  that 
Thompson  never  paid  this  balance,  and  the  appellants  continued 
to  hold  the  note,  together  with  the  assigned  certificate  of  stock 
as  collateral,  without  having  had  the  stock  formally  transferred 
to  themselves  on  the  books  of  the  company. 

In  April,  1901,  Samuel  Carson,  one  of  the  appellees,  insti- 
tuted proceedings  in  the  Circuit  Court  of  Warren  county  under 
section  1135  of  the  Code  of  1887,  as  amended  by  Acts  1895-6, 
p.  36,  to  have  the  stock  in  question  transferred  to  him  on  the 
books  of  the  company,  alleging  that  he  had,  in  March,  1901, 
purchased  the  stock  from  the  appellee,  Thompson,  and  that  the 
original  certificate  in  Thompson's  name  had  been  lost.  This 
proceeding  was  supported  by  the  affidavit  of  the  appellee,  J.  S. 
B.  Thompson,  that  he  had  sold  the  stock  to  Samuel  Carson,  and 
had  executed  to  him  an  assignment  thereof,  but  was  unable  to 
deliver  him  the  certificates  because  thev  had  been  lost  for  more 
than  seven  years,  and  could  not  be  foimd. 
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Section  1135  of  the  Code  is  as  follows: 

^^Hotv  new  certificates  may  issue  when  former  one  lost, — When 
a  person  to  whom  such  a  certificate  is  issued  or  to  whom  sams 
has  been  duly  a^signedy  alleges  it  to  have  been  lost,  he  shall  file  in 
the  office  of  the  company,  first,  an  affidavit  setting  forth  ihe  ii^ne, 
plcbce  and  circumstances  of  the  loss;  second,  proof  of  his  having 
advertised  the  same  in  a  newspaper  on-ce  a  week  for  one  month; 
and  third,  a  bond  to  the  company,  with  one  ckr  more  sufficieni 
sureties,  with  condition  to  indemnify  ail  persons  against  amy 
loss  in  consequence  of  issuing  a  new  certificate  in  pUice  of  the 
former,  and  thereupon,  the  board  shall  direct  such  new  certificate, 
and  the  same  shall  be  issued  accordingly,  Bui  if  such  certifi- 
cate is  alleged  to  have  been  lost  for  a  period  of  seven  years  or 
more,  any  person  claiming  title  to  the  shaxres  of  stock  represented 
by  such  ceiiificaie  may  file  a  petition  in  the  Circuit  Of  Corpora- 
tion Court  of  the  county  or  city  wherein  the  principal  office  of 
the  company  is,  or  before  the  judge  thereof  inj{  vacation,  briefly 
setting  forth  the  facts  upon  which  the  claimant  relies  to  sustain 
his  title  thereto,  a  copy  of  which  petition  shall  be  served  on  the 
company,  in  like  manner  as  notices  are  served,  at  least  two  weeks 
before  the  petition  is  heard;  and,  if  such  shares  of  stock  stand 
on  the  books  of  the  company  in  the  name  of  some  person  other 
than  the  claimant,  a  copy  of  the  petition  shall  likewise  and  in  like 
manner  be  served  on  such  other  person,  or  his  personal  represen- 
tative, and  notice  of  the  claimants  intention  to  file  his  peti- 
tion shall  be  published  in  some  newspaper  at  least  once  a  week 
for  two  successive  iveeks.  On  the  hearing  of  the  petition  the  court 
or  judge  shall  consider  su^Ji  evidence  as  may  be  adduced  by  any 
party  in  interest,  whether  the  same  be  in  the  nature  of  oral  testi- 
mony, paper  writing,  depositions  or  otherwise;  and  if  the  court 
or  judge  shall  be  satisfied  that  the  petitioner  is  entitled  to  the 
shares  of  stock  which  he  claims,  then  an  order  shall  be  entered  on 
the  minute-book  of  the  court  requiring  the  issuance  of  a  new 
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nrtificale  for  the  same,  without  the  execution  of  any  bond  by 
way  of  indemnity  or  otherwise.  And  when  tiie  new  certificate 
shailhave  been  issued  and  delivered  under  an  order  of  court  as 
herein  provided,  the  company  shall  forever  be  discharged  and 
relieved  from  any  and  all  liabiiHy  to  any  and  all  persons  who 
may  subsequently  claim  an  interest  in  the  stock  of  the  company 
under  or  by  virtue  of  the  former  certificate."     . 

The  result  of  tliis  proceeding  was  an  order  in  favor  of  Samuel 
Carson,  directing  the  Carson  Lime  Company  to  issue  to  him  a 
new  certificate  for  this  166  sliares  of  stock  in  the  place  of  the 
original  certificate.  Of  this  proceeding  the  appellant?  had  no 
actual  notice.  As  soon  as  they  learned  of  it,  they  filed  their 
hill  in  this  case,  alleging  the  facts  already  narrated,  with 
respect  to  the  original  certificate  having  been  assigned  to  them 
for  a  valuable  consideration,  long  prior  to  the  purchase  of  the 
stock  by  Saniuc-l  Carson,  and  praying  that  if  not  issued  the 
Carson  Lime  Company  be  restrained  from  carrying  out  the 
court's  order  by  issuing  the  new  certificate  to  Samuel  Carson, 
and,  if  already  issued,  that  he  be  restrained  from  tranr^ferring 
or  otherwise  disposing  of  such  certificate  until  the  further  order 
of  the  court;  that  the  new  certificate  issued  under  the  court's 
order  to  Carson  be  cancelled,  and  that  the  166  shares  of  stock, 
evidenced  by  the  original  certificate  held  by  complainants,  be 
^Id  and  the  proceeds  applied  as  far  as  necessary  to  reimburse 
complainants  the  amount  they  had  been  compelled  to  pay  us  the 
endorsers  of  J,  S.  E,  Thompson. 

To  this  bill  answers  were  filed  by  Samuel  Carson  and  the 
Carson  Lime  Company,  and,  upon  the  hearing,  the  temporary 
injuaetion  granted  appellants  was  dissolved,  and  their  bill  dis- 
missed. 

Appellants  relied  in  the  court  below,  and  rely  here,  upon 
sfction  1133  of  the  Co<le  of  1S87,  as  afEording  them  complete 
protection  against  the  claim  set  up  by  the  appellee,  Samuel 
Carson,  to  the  stock  in  question. 
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Section  1133  is  as  follows: 

''How  stock  transferred. — If  any  such  person  shally  for  valu- 
able consideration,  sell,  pledge,  or  otherwise  dispose  of  any  of 
his  shares  of  stock  to  cmother,  and  deliver  to  him  the  certificate 
for  such  shares,  with  a  power  of  attorney  authorizing  the  transfer 
of  the  same  on  the  hooks,  the  title  of  the  former  (both  at  law  and 
in  equity)  shall  vest  in  the  Intter  so  far  as  may  be  necessckry  to 
effect  the  purpose  of  the  sale,  pledge,  or  other  disposition  not 
only  a^  between  the  parties  ihemselves,  but  also  as  against  the 
creditors  of  and  subsequent  purchasers  from  the  former,  subje/^ 
to  the  provisions  of  section  eleven  hundred  and  thirty, ^^ 

The  learned  judge  of  the  Circuit  Court  held  that  this  section 
could  not  be  invoked  as  affording  appellants  any  protection; 
that  it  was  not  applicable  to  charters  like  that  of  the  Carson 
Lime  Company,  granted  by  a  court  under  the  provisions  of  sec- 
tion 1145 ;  that  the  law  of  section  1133  was  enacted  long  before 
court  charters  were  authorized,  and  when  the  legislature  alone 
could  grant  charters,  and  that  the  history  of  the  law  showed 
that  the  statute  relied  on  was  only  applicable  to  charters  granted 
by  the  legislature. 

It  is  not  necessary  for  this  court  to  consider  or  express  any 
opinion  upon  this  question,  for  whether  the  view  of  the  Circuit 
Court  be  sustained  or  reversed  the  result  is,  in  our  opinion,  the 
same  to  the  appellants.  If  it  be  true  that  section  1133  is  not 
applicable  to  court  charters,  it  is  for  the  same  reasons  true  that 
section  1135  is  not  applicable  to  such  charters;  and  if  the  last 
mentioned  section  is  not  applicable  to  court  charters,  then  the 
Circuit  Court  was  without  jurisdiction  to  entertain  the  proceed- 
ing instituted  by  Samuel  Carson,  and  to  enter  the  order  in  his 
favor  directing  the  Lime  Company  to  issue  him  the  new  certifi- 
cate of  stock.  In  this  view,  that  proceeding  becomes  null  and 
void,  and  the  appellee  Carson  acquires  no  rights  thereunder,  and 
the  right  and  title  of  the  appellants  to  the  166  shares  of  stock 


Va.]  Downing  v.  Thompson.  63 

Opinion. 

represented  by  the  original  certificate  held  by  them  is  unim- 
paired. If,  on  the  other  hand,  the  Circuit  Court  erred  in  its 
conclusion,  and  section  1133  is  applicable  to  court  charters,  then 
the  appellants  must  prevail,  because  that  section  clearly  affords 
them  ample  protection  against  the  claims  of  the  appellee  Car- 
son.   So  that,  in  either  case,  appellants  were  entitled  to  prevail. 

We  are  of  opinion  that  the  Circuit  Court  should  have  per- 
petuated the  injamction,  and,  in  accordance  with  the  prayer  of 
the  bill,  cancelled  the  new  certificate  issued  to  Samuel  Carson, 
and  proceeded  to  sell  the  166  shares  of  stock,  in  question,  and 
apply  the  proceeds,  as  far  as  necessary,  to  the  claim  of  the  appel- 
lants. 

For  these  reasons,  the  decree  complained  of  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings  in  accordance 
Anth  the  views  expressed  in  this  opinion. 

Reversed. 
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Jttounfotu 

Chesapeake  &  Ohio  Railway  Co.  v.  Heath. 

September  29,  1904. 

1.  Negligence — Burden  of  Proof — Probability — Case  at  Bar. — The  party 
who  affirms  actionable  negligence  must  establish  it  by  proof  suffi- 
cient to  satisfy  reasonable  and  well  balanced  minds.  The  evidence 
must  show  more  than  a  probability  of  a  negligent  act.  Moreover,  if 
the  Injury  complained  of  may  have  resulted  from  one  of  two  causes, 
for  one  of  which  the  defendant  is  liable,  but  not  for  the  other,  the 
plaintiff  cannot  recover.  Neither  can  he  recover  if  it  is  just  as 
probable  that  the  damage  was  caused  by  the  one  as  by  the  other. 
In  the  case  at  bar  there  was  a  total  failure  to  show  how  or  why  the 
fire,  which  Is  the  foundation  of  the  action,  occurred.  Its  origin  is 
a  matter  of  uncertainty  and  conjecture,  with  the  probability  in 
favor  of  the  view  that  it  originated  from  the  engine  of  defendant 
in  error. 

Error  to  a  judgment  of  the  Circuit  Court  of  Albemarle 
eoimty  in  an  action  of  trespass  on  the  case  wherein  the  defen- 
dant in  error  was  the  plaintiff,  and  the  plaintiff  in  error  was  the 
defendant. 

Reversed, 
The  opinion  states  the  case. 

A.  K,  £  D,  H.  Leake,  for  the  plaintiff  in  error. 

D.  Harmon  and  Beasley  &  Moon,  for  the  defendant  in  error. 
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The  defendant  in  error,  Thomas  S.  Heath,  institu 
action  to  recover  of  the  plaintiff  in  error  damages  for  tht 
negligent  burning  of  his  flour  mill,  while  operating  and 
certain  engines  and  cara  on  its  right  of  way  through  t 
of  ScottsviUe. 

The  mill  was  found  to  be  on  fire  about  ten  o'clock 
night  of  November  8,  1901.  It  had  been  closed  that 
at  six  o'clock.  Between  the  hours  of  4 :30  P.  il.  of  thi 
noon  and  7 :50  P.  M.,  several  trains  passed  the  mill, 
arriving  at  7 :30,  and  leaving  at  7 :50  P.  M.  The  mill 
tion  was  situated  in  the  town  of  Scottsville,  the  south 
the  main  building  being  86  feet  north  of  the  railroa 
Between  the  main  building  and  the  track  there  was' a  t" 
shed  or  addition,  used  in  connection  with  the  mill,  the  sc 
of  which  was  66  feet  north  of  the  track.  The  mill  was 
brick,  and  covered  with  slate,  and  the  shed  was  cover 
tin.  A  wooden  spout,  made  of  pine  plank,  which  served 
off  the  dust,  chaff,  etc.,  blown  from  the  wheat  by  the  se 
came  through  an  attic  window,  and  ran  down  the  brick 
the  shed  roof,  and  over  the  same  to  its  outer  edge.  '] 
was  burning  on  the  inside  of  the  attic  when  the  fire  i 
discovered.  In  the  attic  were  several  pieces  of  ma 
among  them  a  smut  machine,  shown  to  be  dangerous  bc' 
its  liability  to  cause  fire;  and  also  a  bran  duster,  wl 
plaintiff  admits  had  on  a  former  occasion  caught  fire  fr 
tion.  There  was  also  at  the  north  end  of  the  mill  the  p 
own  engine,  fired  with  wood,  and  a  stove  with  fire  therei 
second  story  of  the  shed,  which  communicated  with  the  luui,  au-i 
was  occupied  by  employees  who  slept  there.  At  the  time  of  the 
fire,  the  view  of  the  plaintiff,  expressed  to  a  number  of  persons, 
was  that  the  mill  was  set  on  fire  by  a  hot  box  in  one  of  the  pieces 
Vol.  cm — 9 
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of  machinery  located  in  the  attic.  The  theory  upon  which  his 
case  against  the  plaintiff  in  error  rests  is,  that  the  wooden  spout 
mentioned,  which  was  the  only  exposed  spot  on  the  outside  of 
the  mill,  had  been  set  on  fire  by  a  spark  from  an  engine  which 
passed  about  two  hours  before  the  fire  was  discovered,  and  that 
this  spout  had  thus  become  the  avenue  by  which  the  fire  was 
communicated  to  the  inside  of  the  building. 

There  was  a  verdict  and  judgment  thereon  in  favor  of  the 
plaintiff  which  we  are  asked  to  review. 

The  first  assignment  of  error  is  to  the  action  of  the  court  in 
giving  certain  instructions  at  the  instance  of  the  plaintiff,  it 
being  contended  that,  if  correct  as  abstract  propositions  of  law, 
the  instructions  were  irrelevant  and  misleading  because  there 
was  no  evidence  to  support  them. 

The  view  taken  of  the  case  by  this  court  is  that  there  was  a 
failure  on  the  part  of  the  plaintiff  to  make  out  a  case  entitling 
him  to  recover,  and  that  it  is,  therefore,  unnecessary  to  do  more 
than  consider  the  second  assignment  of  error,  which  is  to  the 
action  of  the  court  in  refusing  to  set  aside  the  verdict  as  con- 
trary to  the  law  and  the  evidence. 

The  party  who  affirms  negligence  must  establish  it  by  proof 
sufficient  to  satisfy  reasonable  and  well  balanced  minds.  The 
evidence  must  show  more  than  a  probability  of  a  negligent  act. 
An  inference  cannot  be  drawn  from  a  presumption,  but  must  be 
founded  upon  some  fact  legally  established.  This  court  has 
repeatedly  held  that  when  liability  depends  upon  carelessness 
or  fault  of  a  person,  or  his  agents,  the  right  of  recovery  depends 
upon  the  same  being  shown  by  competent  evidence,  and  it  is 
incumbent  upon  such  a  plaintiff  to  furnish  evidence  to  show  how 
and  why  the  accident  occurred — some  fact  or  facts  by  which  it 
can  be  determined  by  the  jury,  and  not  be  left  entirely  to  con- 
jecture, gues3  or  random  judgment,  upon  mere  supposition, 
without  a  single  known  fact.    C.  &  0.  Ry.  Co.  v.  SparroWy  98 
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Va.  630-641,  37  S.  E,  303;  JV.  £  W.  R.  B.  Co.  v.  Crcmiet^s 
Adm'x.,  99  Va.  763-765,  40  S.  E.  54;  Southern  B.  B.  Co.  v. 
EaWs  Adm'r.,  102  Va.  135,  45  S.  E.  867. 

It  is  also  well  settled  that  when  damages  are  claimed  for  in- 
juries inflicted  througb  the  alleged  negligence  of  the  defendant, 
not  only  is  the  burden  of  showing  negligence  by  a  preponder- 
ance of  the  evidence  upon  the  plaiutiff,  but  if  the  injury  may 
have  resulted  from  one  of  two  causes,  for  one  of  which  the 
defendant  is  responsible,  but  not  for  the  other,  the  plaintiff  can- 
not recover ;  neither  can  he  recover  if  it  is  just  as  probable  that 
the  damage  was  caused  by  the  one  as  by  the  other.  N.  &  IF.  By. 
Co.  V.  Poole,  100  Va.  148,  40  S.  E.  627;  Northinglon  v.  Norfolk 
By.  £  Light  Co.,  102  Va.  446,  46  S.  E.  475. 

In  the  case  at  bar,  there  is  a  total  failure  to  show  how  or  why 
the  fire  occurred.  The  record  suggests  several  sources,  from 
either  of  which  the  fire  might  have  arisen ;  but,  to  say  the  least, 
it  is  no  more  likely  to  have  been  caused  by  a  spark  from  the 
'defendant's  engine  setting  fire  to  the  wooden  spout  than  from 
any  one  of  the  several  sources  sho^vn  to  exist  inside  the  mill 
where  the  fire  was  first  seen.  As  to  the  origin  of  the  fire,  all  is 
uncertainty  and  mere  conjecture,  and  to  hold  that  the  plaintiff 
in  error  is  responsible  therefor  would  be  the  merest  guess  or 
random  judgment,  without  a  single  known  fact  to  support  it. 

We  are  therefore  of  opinion  that  the  judgment  complained 
of  must  be  reversed,  the  verdict  set  aside,  and  a  new  trial 
awarded. 

Be  versed. 
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Staunton. 

Carter  and  Others  v.  Wood  and  Others. 

September  29,  1904. 

1.  Ejectment — Plaintiff*8  Title — Common  Grantor, — ^Where  plaintiff  and 

defendant  in  ejectment  claim  title  under  a  common  grantor,  it  is 
unnecessary  for  the  plaintiff  to  trace  his  title  back  of  such  grantor. 

2.  Ejectment — Plaint  iff*  8  Title — Lost  Deed — Proof  of  Contents — Case  at 

Bar. — If  a  plaintiff  in  ejectment  claims  title  under  a  lost  or  de- 
stroyed deed,  the  proof  of  its  former  existence,  contents,  and  loss  or 
destruction  must  be  strong  and  conclusive  before  the  court  will 
permit  a  title  to  be  established  by  parol  evidence.  A  bare  copy 
of  an  order  of  a  County  Court,  showing  that  a  deed  of  bargain  and 
sale  from  the  plaintiff's  alleged  grantor  to  him  had  been  admitted 
to  record,  accompanied  by  proof  of  the  destruction  of  the  deed- 
book  in  which  the  deed  should  have  been  recorded,  and  of  the 
fact  that  the  grantor  owned  no  other  land  in  that  county  than  that 
sought  to  be  recovered,  and  an  unauthenticated  copy  of  the  alleged 
lost  deed,  without  proof  of  the  genuineness  of  the  original  from 
which  the  copy  was  made,  is  not  sufficient  to  establish  the  exist- 
ence of  the  deed  alleged. 

3.  Ejectment — Plaintiff's  Title — Ground  of  Defense. — If  a  statement  of 

the  grounds  of  defense  can  be  demanded  in  ejectment,  the  state- 
ment furnished  in  this  case  was  sufficient.  As  a  general  rule,  a 
plaintiff  in  ejectment  must  recover  on  the  strength  of  his  own  title, 
and  no  infirmity  in  defendant's  title  can  supply  defects  of  proof 
on  the  part  of  the  plaintiff. 

Error  to  a  judgment  of  the  Circuit  Court  of  Craig  county, 
in  an  action  of  ejectment,  wherein  the  defendants  in  error  were 
the  plaintiffs,  and  the  plaintiffs  in  error  were  the  defendants. 

Reversed  in  part. 


Ta.]  Cabter  j;.  Wood. 

Opinion. 
The  opinion  states  the  case. 
William  A.  Anderson  and  Paris  V,  Jones,  for  the 


James  17.  Marshall,  Sr.,  and  Frank  L.  Abbott,  f( 
fendants  in  error. 

Kejth,  p.,  delivered  the  opinion  of  the  court. 

Defendants  in  error  instituted  an  action  of  ejectmi 
Circuit  Court  of  Craig  county  against  plaintiffs  in  err 
ing  to  be  the  owners  in  fee  of  a  certain  tract  of  land, 
bv  metea  and  bounds  in  their  declaration,  ivhich,  as  th 
plaintiffs  in  error  (defendants  in  the  court  below)  u 
withheld  from  thera.  There  was  a  verdict  and  judg 
the  plaintiffs,  N'ellie  Bickley  and  Stewart  M.  Wood, 
an  undivided  eighteenth  part  of  the  land  in  controv 
for  the  defendants  in  the  court  below  (plaintiffs  in  ei 
with  respect  to  the  residue  of  the  tract. 

As  both  parties  to  the  controversy  claim  under 
Painter,  it  will  be  unnecessary  to  go  bark  further  thai 

In  order  to   make   out   their  title  the  plaintiffs 
wrtified  copy  of  the  proceedings  of  the  County  Court 
(■■"lonty,  at  the  ilay  term,  1859,  from  the  County  Co 
'■ook,  in  the  words  and  figures  following :  "The  follow 
ivere  admitted  to  record  in  the  clerk's  office  of  this  cc...  ......^ 

tlip  last  tenn  thereof,  namely:  Christian  Painter  and  \vife  to 
William  M.  and  H.  P.  Wood,  bargain  and  sale."  They  followed 
'^lii  with  the  testimony  of  John  F.  Wood,  who  testified  that 
Mine  time  between  1866  and  1S72  he  saw  a  deed  in  the  pos- 
wsaion  of  his  father,  purporting  to  be  made  by  Christian 
Painter  and  -wife  to  William  JI.  and  Hugh  P.   Wood;  that 
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about  the  period  mentioned  he  had  copied  this  paper;  that  he 
had  never  seen  Christian  Painter,  and  did  not  know  his  hand- 
writing. The  deposition  of  Hugh  P.  Wood  was  taken  and 
offered  in  evidence,  but  upon  objection  made  by  the  defendants 
it  was  properly  excluded  by  the  court,  upon  the  ground  that 
Christian  Painter,  the  grantor,  in  the  deed  alleged  to  have 
been  executed  by  him  was  dead.  Other  witnesses  were  offered 
and  properly  rejected  by  the  court  upon  the  ground  that  their 
testimony  was  either  mere  hearsay  or  irrelevant  to  the  issues 
before  the  jury.  The  clerk  of  the  court  proved  that  the  book 
in  which  the  deeds  referred  to  in  the  order  of  the  County 
Court  of  Craig  cotmty  were  recorded,  had  been  destroyed  in 
1863  by  Federal  soldiers,  and  that  he  had  searched  diligently, 
but  in  vain,  for  that  deed  among  the  records  remaining  in  his 
oflSce.  There  was  e\idence  also  before  the  jury  tending  to 
prove  that  Christian  Painter  owned  no  land  in  the  county  of 
Craig  other  than  that  in  controversy.  It  may  be  well  to  state 
that  John  F.  Wood,  who  made  the  copy  of  the  deed,  testified 
that  he  copied  it  "just  as  it  was" ;  that  he  did  not  know  whether 
there  was  anything  on  it  by  the  clerk  of  Craig  county  or  not, 
"If  there  had  been  I  guess  I  would  have  copied  it."  "I,  was 
told  to  copy  it  and  I  did."  This  is  all  the  evidence  bearing  upon 
the  deed  from  Painter  toWilliam  M.  and  Hugh  P.  Wood,  and 
it  is  apparent  that  there  is  no  evidence  of  the  due  execution  of 
any  deed  by  Christian  Painter  and  wife  to  William  M.  and 
Hugh  P.  Wood  of  the  land  in  question. 

The  bare  entry  of  an  order  of  the  County  Court  of  Craig 
county,  setting  forth  that  a  deed  of  bargain  and  sale  from 
Painter  and  wife  to  William  M.  and  Hugh  P.  Wood  was  ad- 
mitted to  record,  is  insuflScient  to  convey  title.  The  copy  made 
by  John  F.  Wood,  unauthenticated  and  without  proof  of  the 
genuineness  of  the  instrument,  a  copy  of  which  it  purports  to 
be,  in  no  degree  tends  to  prove  the  existence  of  such  original 
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deed,  aiid  the  negative  proof  that  Painter  owTied  no  o 
in  Craig  county  is  insufficient  to  establish  the  existeQ< 
deed  in  question. 

"Where  the  issue  involves  the  existence  and  conti 
written  paper,  tJie  doctrine  seems  to  be  well  founded 
ciple  that  the  greater  the  value  of  the  instrument  1 
conclusive  should  be  the  proof  of  its  existence  and 
And,  where  the  instrument  rises  to  the  dignity  and  in 
of  a  muniment  of  title,  every  principle  of  public  policy 
that  the  proof  of  its  former  existence,  its  loss,  and  its 
should  be  strong  and  conclusive,  before  the  courts  will 
a  title  by  parol  testimony  to  property  which  the  law 
shall  pass  only  by  deed  or  will.  ,  .  .  It  is  the 
the  law,  adopted  with  a  view  to  prevent  frauds,  tha 
lands  shall  pass  only  by  written  instruments;  and  the  ( 
is  more  in  name  than  in  fact  between  giving  effect  ti 
conveyance  of  lands  and  establishing  a  title  to  lands 
alleged  lost  deed,  upon  parol  testimony  of  its  contents 
unless  the  proof  be  clear  and  conclusive."  Thomas  ' 
2  Va.  Decs.  324,  24  S.  E.  241. 

We  are  of  opinion,  therefore,  that  the  paper  purp 
!»  a  copy  of  the  deed  from  Painter  to  the  Woods  si 
have  been  admitted  in  evidence  before  the  jury. 

Before  the  trial  was  entered  upon,  the  plaintiffs  in 
below  asked  that  the  defendants  might  be  required  to 
grounds  of  their  defense.    The  defendants  resisted  thi 
upon  the  ground  that  the  statute  upon  the  subject 
apply  to  actions  of  ejectment.     The  court,  however, 
the  defendants  to  comply  with  the  demand  of  the  ] 
and  thereupon  the  defendants  stated,  among  other  giuiuma  uj. 
defense,  that  the  plaintiffs  have  no  title  to  the  lands  described 
in  their  declaration,  and  that  the  claim  and  demand  of  the 
plaintiffs,  in  so  far  as  the  defendants  are  informed  as  to  the 
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same,  are  based  upon  an  alleged  instrument  which  does  not 
constitute  a  valid  ground  for  any  claim  or  title  as  against  the 
defendants,  but  is  illegal,  void,  and  of  no  effect  as  against  them. 

Without  expressing  any  opinion  as  to  the  propriety  of  com- 
pelling a  defendant  in  ejectment  to  state  the  grounds  of  his 
defense,  it  is  sufficient  for  the  present  case  to  say  that  the 
grounds  stated  were  quite  sufficient  to  cover  the  objections  of 
the  defendants  to  the  admission  in  evidence  of  the  paper  pur- 
porting to  be  a  deed  from  Christian  Painter.  With  rare  ex- 
ceptions, none  of  which  are  applicable  to  the  case  before  us,  the 
•  plaintiff  in  ejectment  must  recover  upon  the  strength  of  his 
own  title.  Rhule  v.  Seaboard  Air  Line  Railway  Co,,  102  Va. 
343,  46  S.  E.  Kep.  331.  Ko  infirmity  in  the  defendant's  title 
can  supply  a  defect  of  proof  upon  the  part  of  the  plaintiff.  In 
the  absence  of  the  deed,  which  we  have  held  should  have  been 
excluded  from  the  jury,  the  case  of  the  plaintiffs  in  the  court 
below  was  fatally  defective. 

As  the  case  must  be  reversed  for  the  reasons  given,  it  is  im- 
necessary  to  consider  any  other  assignment  of  error,  either  upon 
the  part  of  the  plaintiffs  in  error,  or  upon  the  part  of  defendants 
in  error  under  Eule  IX.  of  this  court. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  in  so 
far  as  it  finds  in  favor  of  defendants  in  error  Xellie  Bickley  and 
Stewart  M.  Wood.  As  to  them  the  judgment  and  verdict  must 
be  set  aside,  and  the  ease  remanded  to  the  Circuit  Court,  to 
be  there  tried  in  accordance  with  the  views  herein  expressed; 
and  in  all  other  respects  the  verdict  and  judgment  will  be  af- 
firmed. 

Reversed  in  pari. 
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Staunton. 


Tbumbo  Ain>  Othebs  v.  Fulk  and  Othebs. 


September  29,  1904. 

1.  Demubrer. — A  demurrer  admits  all  facts  well  pleaded,  but  not  the 

pleaders'  conclusions  of  law  based  thereon  which  he  has  introduced 
into  his  pleading. 

2.  Deed  to  W.  for  Life,  Remainder  to  Children  by  H. — Resulting 

Trust — Res  Judicata — Collateral  Attack  on  Judgment — Case  in  Judg- 
ment. — ^A  bankrupt,  at  a  sale  of  his  effects  by  the  assignee,  became 
the  purchaser  of  land  formerly  owned  by  him.  His  wife  paid  the 
purchase  money  out  of  her  separate  estate.  There  was  a  decree  for 
a  deed  to  him,  but  he  gave  a  written  request  for  the  deed  to  be 
made  to  his  wife,  and  the  bankrupt  court  so  decreed.  Thereupon 
the  assignee  in  bankruptcy  conveyed  the  land  to  the  wife  for  life, 
with  remainder  in  fee  to  the  children  of  the  wife  by  her  then 
husband,  reported  the  facts  with  the  deed  to  the  bankrupt  court, 
which  in  all  respects  confirmed  and  appro^^ed  the  deed,  and  gave 
liberty  to  the  wife  to  withdraw  the  deed  for  recordation.  The  wife 
withdrew  and  recorded  the  deed,  at  no  time  ipaking  any  objection 
thereto,  and  after  two  years  died,  surviving  her  two  children  by 
the  marriage  above  mentioned,  and  the  descendanjts  of  another 
child  by  a  former  marriage.  Suit  was  brought  by  the  latter,  claim- 
ing an  undivided  third  interest  in  the  land,  and  asking  for  partition. 
Held:  The  wife  did  not  take  a  fee-simple  in  the  land,  nor,  upon 
the  facts  stated,  did  any  trust  result  in  favor  of  the  wife,  or  her 
heirs  general.  The  wife,  by  her  purchase,  became  a  quasi  party  to 
the  proceedings  in  bankruptcy  and  bound  by  the  decree  confirming 
the  deed  to  her,  and  every  question  now  sought  to  be  raised  here 
is  concluded  by  the  decree  of  the  bankrupt  court  which  cannot  be 
collaterally  assailed. 
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Appeal  from  a  decree  of  the  Circuit  Court  of  Koddngham 
county  in  a  suit  in  chancery,  wherein  the  appellants  were  the 
complainants,  and  the  appellees  were  the  defendants. 

Afftrmed. 
The  opinion  states  the  case. 

« 

Charles  R.  Winfield  and  D.  0.  Dechert,  for  the  appellants. 

Conrad  &  Conrad,  for  the  appellees. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  was  filed  by  Charles  G.  Trumbo  and 
Mattie  L.  May,  who  aver  that  in  October,  1875,  John  Paul, 
assignee  in  bankruptcy  of  George  W.  Fulk,  a  bankrupt,  pur- 
suant to  an  order  of  the  United  States  District  Court  for  the 
Western  District  of  Virginia,  entered  at  its  place  of  session  at 
Harrisonburg,  Virginia,  sold  to  the  bankrupt,  George  W.  Fulk, 
certain  real  estate,  which  constituted  a  part  of  his  assets;  and, 
thereafter,  the  purchase  money  having  been  fully  paid  to  the 
assignee,  the  bankrupt  court  ordered  that  a  deed  be  executed 
and  delivered  by  the  assignee,  conveying  to  George  W.  Fulk 
the  real  estate  purchased  and  paid  for  by  him ;  that  some  time 
tliereafter  Fulk  filed  with  the  assignee  his  written  request  that 
tlie  deed,  so  ordered  to  be  executed,  be  made  to  Eve  Fulk,  his 
wife,  and  on  the  8th  of  December,  1881,  the  United  States 
District  Court,  by  its  further  order,  reciting  the  fact  of  its 
former  order  for  the  execution  of  a  deed  to  George  W.  Fulk, 
and  of  his  written  request  aforesaid,  directed  that  the  assignee 
make  a  deed,  in  accordance  with  said  request,  to  Eve  Fulk; 
and  the  assignee  having  prepared  a  deed  to  Eve  Fulk,  the  same 
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was  approved  and  confirmed.  Copies  of  the  assignee's  report 
of  sale,  with  its  confirmation  thereon  endorsed,  and  of  the  last 
mentioned  order  of  the  United  States  District  Court,  duly  at- 
tested, are  filed  with  the  bill  as  exhibits,  and  made  part  thereof. 
The  bill  further  avers  that  there  appears  of  record  in  the 
clerk's  office  of  the  County  Court  of  Eockingham  county,  a 
deed  of  conveyance,  bearing  date  on  the  14th  day  of  Novem- 
ber, 1881,  and  admitted  to  record  on  the  12th  day  of  December, 
1881,  a  copy  of  which,  marked  Exhibit  3,  is  filed  with  the  bill, 
wherein  John  Paul,  assignee  in  bankruptcy  of  George  W. 
Fulk,  is  named  as  grantor,  and  Eve  Fulk  as  grantee,  and  in 
which  deed  are  recited  the  facts  hereinbefore  set  out  of  the 
sale  of  said  real  estate  by  the  assignee,  the  purchase  thereof  by 
Fulk,  the  complete  payment  of  the  purchase  money  to  the  as- 
signee, the  order  of  the  United  States  District  Court  for  the 
execution  of  a  deed  of  conveyance  to  Fulk,  and  the  written 
request  of  Fulk  filed  with  the  assignee  that  the  deed  be  made 
to  Eve  Fulk,  his  wife,  by  which  deed,  after  the  recital  of  the 
facts  mentioned,  the  assignee  proceeds  to  convey  the  said  real 
estate  to  Eve  Fulk  for  the  period  of  her  natural  life,  with  re- 
mainder to  her  children  by  George   W.   Fulk;  that  on  the 

• day  of ,  1883,  Eve  Fulk  departed  this  life 

intestate,  leaving  surviving  her  her  husband  and  three  chil- 
dren— two  by  George  W.  Fulk,  namely,  Daniel  Fulk  and  Philip 
Fulk,  and  one,  Catherine  V.  Fawley,  bom  to  her  prior  to  her 
marriage  with  the  said  George  W.  Fulk — and  that  of  these 
children  the  two   first  named   still  survive,  while   Catherine 

Fawley  died  on  the day  of ,  1888,  leaving 

surviving  her  the  complainants,  who  are  her  children  and  only 
heirs  at  law. 

These  being  the  facts  averred,  the  plaintiffs  claim  that  under 
a  proper  construction  of  the  deed  to  Eve  Fulk,  she  took  a  fee 
simple  estate,  and  that  if  such  be  not  the  true  construction  of 


76  Tbumbo  v.  Fulk.  [103 

Opinion. 

the  deed  as  actually  made,  it  should  be  held  that,  in  attempting 
to» limit  the  estate  thereby  conveyed  to  Eve  Fulk  to  a  life  estate 
only,  the  assignee  transcended  his  powers  tmder  the  orders  of 
the  United  States  District  Court,  and  that  so  much  of  the  deed 
as  does  so  restrict  the  interest  of  Eve  Fulk  to  a  life  estate,  and 
confers  an  estate  in  remainder  therein  upon  her  children  by 
George  W.  Fulk,  is  wholly  void  and  inoperative;  and  that,  in 
any  event,  it  will  be  held  that  by  reason  of  the  assignee's  fail- 
ure to  comply  with  the  orders  of  the  United  States  District 
Court,  and  the  written  request  of  George  W.  Fulk,  the  deed  is 
wholly  inoperative  for  every  purpose,  and  that  Eve  Fulk  was, 
in  her  lifetime,  and  her  heirs  at  law  are,  since  her  death,  en- 
titled to  an  equitable  estate  in  said  real  estate  in  fee  simple. 
They  claim  further  that  while  the  original  purchase  at  the  sale 
by  the  assignee  was  made  by  and  in  the  name  of  George  W. 
Fulk,  yet  the  whole  of  the  purchase  money  was  furnished  by 
Eve  Fulk,  out  of  her  separate  estate,  and  that  regardless  of 
any  question  as  to  the  construction  of  the  deed,  it  will  be  held 
in  equity,  that  the  land  so. purchased  by  George  W.  Fulk  in  his 
own  name  was  impressed  in  his  hands  with  a  trust  for  the 
benefit  of  Eve  Fulk,  and  that  he  held  it  as  a  mere  trustee  for 
her;  and  that  if  it  be  held  that  by  the  terms  of  the  deed  of 
conveyance  any  interest  in  the  land  passed  to  Philip  and  Daniel 
Fulk,  yet  they  having,  as  complainants  allege,  paid  no  con- 
sideration for  such  interest,  and  being,  therefore,  not  purchasers 
for  value,  but  mere  volunteers,  the  land  will  be  held  charged 
with  a  like  trust  for  the  benefit  of  said  Eve  Fulk  and  her  heirs 
at  law.  Complainants  then  show  that  they  desire  to  hare  the 
real  estate  partitioned  between  themselves  and  Daniel  and 
Philip  Fulk,  and  that  they  are  advised  that  they  have  a  right 
to  resort  to  a  court  of  equity  for  that  purpose. 

To  this  bill  a  demurrer  was  filed,  which  the  court  sustained, 
and  from  that  decree  an  appeal  was  allowed. 
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A  demurrer  admits  as  true  all  facts  which  are  properly 
pleaded,  but  does  not  admit  the  conclusions  of  law  from  those 
facts,  which  the  pleader  may  have  seen  fit  to  introduce.  It 
must,  therefore,  be  taken  as  true  that  Eve  Fulk,  out  of  her  sep- 
arate estate,  furnished  the  consideration  which  paid  for  the 
land  in  controversy ;  and  that  George  W.  Fulk,  in  writing,  re- 
quested that  a  deed  in  fee  simple  be  made  to  her.  The  exhibits 
filed  with  the  bill,  to-wit,  the  report  of  the  assignee  in  bank- 
ruptcy to  the  United  States  District  Court,  the  order  of  the 
Judge  of  the  District  Court  upon  that  report,  and  the  deed, 
speak  for  themselves. 

We  cannot  concur  in  appellants'  interpretation  of  the  deed. 
In  language  too  plain  to  admit  of  construction,  the  conveyance 
is  made  to  Eve  Fulk,  for  her  lifetime,  and  at  her  death  to  go  to 
the  children  of  the  marriage  of  Eve  Fulk  and  George  W.  Fulk. 
We  know  of  no  case  which  holds,  and  of  no  rule  of  interpreta- 
tion which  justifies  us  in  holding,  that  this  language  clothed  Eve 
Fulk  ^rith  a  fee  simple  title.  So  to  decide  would  be  in  the  teeth 
hoth  of  the  spirit  and  the  letter  of  the  instrument. 

Xor  can  we  concur  in  the  contention  of  appellants,  that  be- 
cause Eve  Fulk,  out  of  her  separate  estate,  paid  the  purchase 
money  for  this  land,  and  George  W.  Fulk  requested  that  a 
deed  be  made  to  her  in  fee  simple  for  the  same,  under  the 
circumstances  disclosed  in  this  record,  it  created  a  resulting 
trust  in  her,  by  virtue  of  which,  she  being  dead,  the  real  estate 
so  purchased  passes  to  her  heirs  general,  instead  of  to  the  issue 
of  her  marriage  with  George  W.  Fulk,  as  declared  in  the  deed. 

It  is  true  that,  as  a  rule,  where  property  is  purchased  and 
the  conveyance  of  legal  title  is  taken  in  the  name  of  one  person, 
while  the  purchase  price  is  paid  by  another,  a  trust  at  once  re- 
sults in  favor  of  the  party  who  paid  the  price,  and  the  holder 
of  the  legal  title  becomes  a  trustee  for  him.  Pomeroy's  Eq.  (2 
Ed.),  sec.  1037.    But  the  same  author  says  that  in  every  species 
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of  resulting  trust,  intention  is  an  essential  element.  Id.  sec. 
1031.  The  general  proposition  is  true  that  a  trust  results  where 
the  deed  is  made  to  A  and  the  price  is  paid  by  B,  but  it  is  sub- 
ject to  exceptions. 

**  Wherever  the  real  purchaser — ^the  one  who  pays  the  price — 
is  under  a  legal,  or  even  in  some  cases  a  moral,  obligation  to 
maintain  the  person  in  whose  name  the  purchase  is  made,  equity 
raises  the  presumption  that  the  purchase  is  intended  as  an  ad- 
vancement or  gift  to  such  recipient,  and  no  trust  results.  If, 
therefore,  a  purchase  of  either  real  or  personal  property  is 
made  by  a  husband  in  the  name  of  his  lawful  wife,  or  in  the 
joint  names  of  himself  and  his  wife,  or  such  a  purchase  is  made 
by  a  father  in  the  name  of  his  legitimate  child;  or  in  the  joint 
names  of  himself  and  child,  no  trust  results  in  favor  of  the 
husband  or  father,  but  the  transaction  is  presumed  to  be  a  gift 
or  advancement  to  or  for  the  benefit  of  the  wife  or  child.  It 
appears  to  be  now  settled  that  the  same  rule  applies  to  a  mother 
who  purchases  property  in  the  name  of  her  child,  or  ia  the 
joint  names  of  herself  and  child,  and  pays  the  price  with  her 
own  separate  funds;  no  trust  results.''  2  Pomeroy's  Eq.  (2 
Ed.),  sec.  1039. 

Now  the  case  before  us  upon  this  point  is  as  follows :  George 
W.  Fulk,  a  bankrupt,  purchased  at  the  sale  made  by  his  as- 
signee, a  part  of  the  real  estate  which  had  theretofore  belonged 
to  him.  His  wife,  out  of  her  separate  funds,  paid  the  purchase 
price,  and  he  gave  a  written  request,  to  use  the  language  of 
the  Judge  of  the  District  Court,  ''asking  that  the  deed  be  made 
to  the  said  Eve  Fulk,"  or,  in  the  language  of  the  deed  itself, 
"George  W.  Fulk  having  filed  with  said  assignee  a  paper  ask- 
ing the  deed  to  be  made  to  Eve  Fulk,"  in  compliance  with  that 
request  the  deed  filed  in  the  record  was  duly  executed,  convey- 
ing the  property  to  Eve  Fulk,  for  her  life,  and  at  her  death  the 
same  to  go  to  the  children  bom  of  the  marriage  of  the  said  Eve 
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ixjik  and  the  said  George  W.  Jb'ulk,  her  husband.  In  the  order 
of  the  District  Court  it  is  recited  that  the  case  came  on  to  be 
heard  in  December,  1881,  upon  papers  formerly  read,  upon 
the  deed  from  John  Paul  to  Eve  Fulk,  to  which  deed  there  are 
no  exceptions  filed,  and  the  court  having  inspected  the  deed 
"doth  adjudge,  order  and  decree  that  the  said  deed  be,  and  the 
same  is,  in  every  respect  confirmed  and  approved,  and  leave  is 
given  said  Eve  Fulk  to  withdraw  said  deed  from  the  papers  in 
this  cause  for  recordation." 

It  will  be  observed  that  the  court  directs  the  deed  to  be  de- 
Uvered  to  Eve  Fulk  for  recordation.  It  was  delivered  and 
recorded.  She  survived  that  event  about  two  years,  and  died 
as  the  bill  avers  in.  1883. 

Upon  the  facts  set  out  in  the  bill,  there  was  no  resulting 
trust.  The  consideration,  it  is  true,  was  paid  by  Eve  Fulk,  but 
the  fact  that  the  deed  was  made  to  her  for  life,  with  remainder 
to  her  children  by  her  husband  then  living,  in  the  absence  of 
any  other  controlling  fact  or  circumstance,  is  suflBcient  to  repel 
any  presumption  of  an  intention  upon  her  part  that  a  trust 
should  result  in  favor  of  herself  or  of  her  heirs  general. 

And  again,  the  title  to  that  land  was,  by  law,  vested  in  the 
assignee  in  bankruptcy.  Every  step  which  the  assignee  took 
mth  respect  to  that  title  was  taken  by  direction  of  the  District 
Court  of  the  United  States,  and  was  reported  to  and  confirmed 
by  the  court.  By  order  of  that  court,  the  property  was  sold,  by 
its  order  the  deed  was  made,  and  by  its  decree  of  December, 
1881,  every  act  which  we  are  now  called  upon  to  review  was 
expressly  and  finally  adjudicated.  Eve  Fulk,  the  purchaser, 
became,  as  numerous  authorities  hold,  a  quasi  party  to  that 
proceeding;  and  it  appears  from  the  decree  that  the  deed  was 
seen  and  inspected  by  the  court,  that  no  exception  to  it  was 
taken,  with  respect  to  either  form  or  substance,  and  it  was, 
therefore,  "in  every  respect  approved  and  confirmed,  and  leave 
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is  given  to  the  said  Eve  Fulk  to  withdraw  said  deed  from  the 
papers  in  this  cause  for  recordation."  To  have  granted  the 
prayer  of  the  bill  would  have  been,  in  effect,  to  annul  the  de- 
cree of  the  District  Court  of  the  United  States,  and  that,  too, 
in  a  collateral  proceeding. 

There  is  no  error  in  the  decree  and  it  is  aflSrmed. 

Affirmed^ 
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Kankin  v.  Goodwin. 

September  29,  1904. 

L  Fraud — Transactions  Between  Husband  and  Wife — Presumption. — In  tf" 
contest  between  the  creditors  of  an  insolvent  husband  and  his' 
wife,  the  presumption  as  to  the  bona  fides  of  a  money  transaction 
between  the  husband  and  his  wife  is  against  the  wife,  and  the  bur- 
den is  upon  her  to  show  by  clear  and  satisfactory  evidence  that  anf 
alleged  purchase  by  her  from  her  husband  was  made  in  good  falth» 
and  that  the  consideration  was  paid  by  her  out  of  her  separate 
estate. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Augusta 
comity,  rendered  in  a  suit  in  chancery,  wherein  the  appellee  was 
the  complainant,  and  the  appellant  and  her  husband  were  the 
defendants. 

Affirmed, 

The  opinion  states  the  case. 

Patrick  £-  Gordon,  for  the  appellant. 

F.  E.  Allen  and  Curry  &  Glenn,  for  the  appellee. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

In  January,  1889,  J.  H.  Rankin,  the  husband  of  appellant, 
Sarah  E.  Rankin,  qualified  as  guardian  of  appellee,  Mary  S.  V. 
P.  Goodwin,  and  in  January,  1893,  settled  his  final  account, 
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which  showed  a  considerable  balance  due  to  his  ward.  For  the 
recovery  of  that  balance,  appellee  instituted  a  suit  in*  equity, 
and  in  June,  1899,  obtained  a  decree  against  her  former 
guardian  for  $1,578.15,  mth  interest. 

At  the  time  the  liability  of  J.  H.  Kankin,  as  guardian,  ac- 
crued, he  was  the  owner  of  real  and  personal  estate  of  the  value 
of  several  thousand  dollars,  but  before  entry  of  the  decree  he 
had,  by  one  contrivance  or  another,  divested  himself  of  all  his 
property,  and  lodged  the  title  in  his  wife.  Thereupon  this  suit 
was  brought  to  set  aside  the  conveyances  as  voluntary  and 
fraudulent. 

Appellant,  by  her  answer,  denied  the  allegations  of  the  bill, 
and  insisted  that  she  purchased  the  property  in  good  faith,  pay- 
ing full  value  therefor  with  means  derived  from  the  estate  of 
her  father,  and  from  business  conducted  by  her  self,  and  in 
her  own  behalf. 

The  trial  court  referred  the  issue  thus  made  to  one  of  its 
commissioners  in  chancery,  who  took  evidence,  and  reported 
adversely  to  appellant's  contention.  By  the  decrees  complained 
of,  the  report  was  confirmed,  the  deeds  to  Mrs.  Rankin  set 
aside,  and  appellee's  claim  established  as  a  subsisting  lien  upon 
the  lands  in  controversy. 

The  doctrine  is  established  in  this  court  by  repeated  decisions, 
that  in  controversies  of  tliis  character  between  the  wife  and 
creditors  of  an  insolvent  husband,  the  presumption,  as  to  the 
bo7ia  fides  of  the  transaction,  is  against  the  wife  and  in  favor 
of  the  creditors.  The  burden  in  such  case  rests  upon  the  wife 
to  establish,  by  clear  and  satisfactory  evidence,  that  the  pur- 
chase was  made  in  good  faith,  and  the  consideration  paid  by 
her  out  of  lier  separate  estate. 

In  the  case  of  Seitz  v.  Mitchell,  04  U.  S.  580,  24  L.  Ed.  179, 
the  rule,  with  the  reason  for  it,  is  succinctlv  stated  as  follows : 
"Purchases  of  either  real  or  personal  property,  made  by  the 


Vh,]  Kaxki.x  r.  (JooDwis. 

Ovlnlon. 

iiil'f  of  ail  insolvent  debtor,  during  coverture,  are  jus 
garded  with  suspicion,  uuieas  it  certainly  appears  tliat  tL 
sideratiou  was  paid  out  of  her  separate  estati.'.  Such 
tommunitv  of  interest  between  husband  and  wife ;  sue 
cha^s  are  so  often  made  a  cover  for  a  debtor's  propert 
lO  frequently  resorted  to  for  tbe  purpose  of  witbdrawi 
property  from  the  reach  of  his  creditors  and  preserving 
Ills  own  use,  and  they  hold  forth  such  temptations  for 
thai  they  require  close  scrutiny.  In  a  contest  betwe* 
creditors  of  the  husband  and  the  wife,  there  is,  and  shot 
a  presumption  against  her  which  she  must  overcome  bj 
\iemn  proof."  I'aUs  v.  Law,  blj  Va.  117,  9  S.  E.  508; 
V.  Sutton,  90  Va.  771,  19  S.  E.  784;  Flynn  v.  Jackson,  i 
■HI,  -'5  S.  E.  1;  Crou-der  v.  Garber,  97  Va.  565,  3i  S.  E 
hunkh  V.  liunkle,  93  Va.  563,  37  S.  E.  279;  Lee  v.  Willi 
Va.  Ib8,  43  S.  E.  354 ;  Baker  v.  Watts,  101  Va.  702,  44 

Subjected  to  a  less  stringent  test  than  that  establish 
these  authorities,  tlie  evidence  is  ample  to  sustain  the  f 
of  the  commissioner. 

The  case  of  Kinnier  v.  Woodson,  94  Va.  711,  21  S.  E 
is  rehed  on  by  appellant  as  a  precedent  in  this  case.  But 
1«  observet!  tliat  the  eases  are  essentially  different.  Ii 
ease  the  wife  was  shown  to  possess  sufficient  means  to  pui 
ilie  [iroperty  sought  to  be  subjected  by  the  husband's  cred 
while  it  appeared  that  he  was  impecunious  and  insolven 
the  present  case  tbe  conditions  are  practically  reversed,  ai 
I'vidence  warrants  the  conclusion  that  the  transaction 
shallow  device  concocted  for  the  purpose  of  shieldin, 
I'roperty  of  the  husband  from  tbe  payment  of  his  debts. 

Tlie  decree  is  plainly  right,  and  is  affirmed. 
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jKtdttnton. 

The  Moore  Lime  Co.  v.  Johnston's  Administrator. 

September  29,  1904. 

1.  Appeal  and  Error — Variance. — An  objection  for  a  variance  between 

the  allegations  of  a  declaration  and  the  proof  cannot  be  made  for  the 
first  time  in  the  appellate  court 

2.  Master  and  Servant — Safe  Appliances — Negligence. — It  is  not  negli- 

gence to  fail  to  provide  a  "drip  cock"  for  the  throttle  valve  of  a 
stationary  steam  engine  which  is  provided  with  a  cylinder  cock, 
through  which  accumulated  water  can  pass  in  safety  from  the 
throttle  valve,  and  which,  in  point  of  fact,  has  served  that  purpose 
for  many  years. 

3.  Master  and  Servant — Youthful  Employee — Negligence  in  Selection. — 

It  is  not  negligence  to  employ  as  engineer  of  a  stationary  steam 
engine  a  youth  eighteen  years  of  age,  of  more  than  average  intel- 
ligence, who  for  more  than  a  y^ar  prior  to  his  employment  as  a 
regular  engineer  had  been  put  in  charge  as  supernumerary,  and 
frequently  ran  the  engine  for  days  at  a  time,  and  who  displayed 
special  efficiency  in  operating  machinery. 

4.  Master  and  Servant — Negligent  Injui-y — BurcUn  of  Proof. — The  negli- 

gence of  a  master  cannot  be  inferred  from  the  mere  occurrence  of 
an  accident  by  which  his  servant  is  injured.  That  fact  alone  does 
not  raise  even  a  prima  facie  presumption  that  the  master  has  been 
guilty  of  negligence,  or  a  breach  of  duty  to  his  servant.  Negligence 
of  the  master,  in  such  case,  is  an  affirmative  fact  to  be  established 
by  the  Injured  servant  If  the  injury  may  have  resulted  from  one 
of  two  causes,  for  one  of  which  the  master  is  responsible,  but  not 
the  other,  the  servant  cannot  recover;  neither  can  he  recover  if  it 
is  just  as  probable  that  the  injury  was  caused  by  the  one  as  the 
other. 

Error  to  a  judgment  of  the  Circuit  Court  of  Botetourt  coun- 
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ty,  rendered  in  an  action  of  trespass  on  the  case,  whe 
defendant  in  error  was  the  plaintiff,  and  the  plaintiff 
was  the  defendant. 

Rev 
The  opinion  states  the  case. 

SheU(m  &  Moore  and  R.  L.  Parrish  &  Son,  for  the 
in  error. 

Benjamin  Haden,  for  the  defendant  in  error. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  in  error's  intestate,  J.  W.  Jolmston,  ( 
in  charge  of  a  stationary  engine  of  the  plaintiff  in  er 
Jloore  Lime  Company,  which  operated  the  machinery 
stave  factory  at  Eagle  Eock,  was  killed  on  the  mor 
Jlarch  17,  1002,  by  the  explosion  of  the  throttle -valvi 
engine.  Thereupon  this  action  was  brought  by  the  ] 
representative  of  Johnston  against  the  Moore  Lime  C 
1o  recover  damages  for  the  death  of  his  intestate,  all 
have  been  caused  by  the  negligence  of  the  defendant. 

Upon  the  trial  of  the  ease,  a  verdict  and  judgment  w 
dered  in  favor  of  the  plaintiff,  and  to  that  judgment  a 
error  was  awarded  by  one  of  the  judges  of  this  court. 

At  the  time  of  tlie  accident  Johnston  was  about  f 
years  of  age,  and  had  been  in  the  employment  of  the  c 
for  nine  years,  working  aboiit  the  en^ne  and  boiler  ai 
machinery.     He  was  a  yoimg  man  of  more  than  avera^^  .^,^.- 
ligence,  and  was  considered  especially  efficient  in  operating 
machinery.     For  more  than  a  year  before  he  became  the  reg- 
ular engineer,  he  was  put  in  charge  as  supernumerary  when- 
ever the  engineer  was  out  of  place,  and  frequently  ran  the 
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engine  for  days  at  a  time.  He  was  made  permanent  engineer 
January  1,  1902,  and  filled  that  position  continuously  until 
his  death. 

The  accident  occurred  on  Monday  morning  at  seven  o'elocl^ 
and  the  engine  had  not  been  in  operation  since  the  close  of  the 
working  day  the  previous  Saturday.  Fairburn,  the  company's 
master  mechanic,  was  in  the  boiler-room  about  6:30  o'clock 
Monday  morning,  and,  discovering  that  the  water  was  too  high 
in  the  boiler,  called  Johnston's  attention  to  that  fact,  and  also 
cautioned  him  to  be  careful  about  starting  the  engine.  The 
witness  had  seen  Johnston  start  the  engine  too  quickly  at  other 
times,  and  had  warned  him  of  the  danger  of  it.  Wilham  King 
was  in  the  boiler-room  talking  to  Johnston  immediately  before 
the  accident.  He  did  not  actually  see  him  open  the  throttle- 
valve  and  turn  on  steam,  but  after  Johnston  pulled  the  whistle 
cord  and  blew  the  whistle,  he  turned  and  had  only  two  steps  to 
take  to  reach  the  throttle-valve;  King  at  the  same  time  started 
out  of  the  boiler-room,  and  had  hardly  reached  the  outside 
when  the  explosion  occurred.  The  shock  was  so  violent  that 
the  heavy  cast-iron  globe  valve  was  shattered,  the  boiler-room 
door  blown  open  and  the  room  filled  with  steam,  so  that  some 
moments  elapsed  before  Johnston  could  be  rescued,  and  he  died 
a  few  hours  later  from  the  injuries  received. 

The  declaration  does  not  distinctly  disclose  upon  what  hypo- 
thesis the  plaintiff  seeks  to  fix  liability  upon  the  defendant; 
but  as  no  objection  was  raised  in  the  trial  court  for  any  vari- 
ance between  the  allegations  of  the  declaration  and  the  evi- 
dence, that  question  cannot  be  raised  in  this  court  for  the  first 
time.  Bertha  Zinc  Co.  v.  Martin's  Admr.,  93  Va.  801,  22  S. 
E.  869 ;  Richmond  E.  &c,  Co.  v.  West,  100  Va.  188,  40  S.  E. 
643. 

The  grounds  of  negligence  chiefly  relied  on  here  are  as 
follows : 

1.  It  is  insisted  that  the  throttle-valve  of  the  engine  was  not 
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provided  with  a  *'drip-cock,"  or  ^'by-pass/'  as  some  of  the  wit- 
nesses call  it,  for  the  lack  of  which  it  is  alleged  that  water  ac- 
cumulated in  the  pipe  connecting  the  boiler  with  the  engine 
and  throttle-valve,  from  condensation,  and  could  not  escape. 
The  presence  of  water,  it  is  said,  caused  the  explosion,  either 
in  one  of  two  ways:  The  water,  if  not  frozen,  when  steam 
pressure  was  turned  upon  it  by  opening  the  valve,  caused  a 
"water-hammer"  in  the  valve  and  burst  it;  or,  else,  the  water 
froze  in  the  valve  and  cracked  it,  and  when  steam  was  turned 
in  and  entered  the  valve  it  produced  the  explosion. 

These  theories  in  regard  to  the  necessity  for  the  **drip-cock'' 
are  not  sustained  by  the  facts  in  the  case.  There  was  no  "drip- 
ccck"  to  the  throttle-valve  originally,  and  no  provision  made 
for  its  use,  and  the  engine  had  been  safely  operated  for  years 
without  that  appliance.  Indeed  the  ''drip-cock''  was  first  at- 
tached to  the  valve  by  Hammitt  (who  was  employed  by  the  de- 
fondant  for  one  month  as  a  machinist)  in  December,  1901,  by 
drilling  a  hole  through  the  globe  valve  and  inserting  the  "drip- 
cock."  A  short  time  before  the  accident  happened,  Fairburn, 
the  successor  of  Hammitt,  discovering  that  the  "drip-cock"  was 
out  of  order,  removed  it,  and  closed  the  hole  with  an  iron  screw 
plug,  thus  restoring  the  valve  to  its  original  condition. 

It  appears  that  the  engine  was  provided  with  a  cylinder  cock, 
through  which  accumulated  water  could  pass  in  safety  from  the 
throttle-valve,  and  which,  in  point  of  fact,  had  served  that  pur- 
pose for  many  years. 

In  view  of  these  conditions,  it  is  not  possible  that  the  opinion 
of  witnesses  that  the  engine  was  rendered  unsafe  by  the  re- 
moval of  the  "drip-cock'^  can  be  soimd.  To  the  contrary,  the 
safe  and  effective  use  of  the  engine  for  years  without  that  ap- 
pliance demonstrates  the  fallacy  of  the  theory.  But  if  it  were 
otherwise,  there  is  no  direct  evidence  of  the  presence  of  either 
water  or  ice  in  the  valve  on  the  morning  of  the  accident,  and 
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the  existence  of  one  or  the  other  condition  constitutes  the  predi- 
cate upon  which  the  theory  is  founded.  It  also  appears  from 
the  testimony  and  from  an  inspection  of  the  valve,  which  was 
in  evidence,  that  if  the  latter  had  been  filled  with  ice  and 
cracked  by  freezing,  it  could  not  have  been  opened  for  the  ad- 
mission of  steam. 

2.  The  second  alleged  ground  of  negligence  is  that  Fairbum, 
the  defendant's  master  mechanic,  was  incompetent,  and  that 
by  reason  of  his  incompetency  the  engine  and  valve  were  ren- 
dered unsafe  and  dangerous. 

The  act  of  incompetency  charged  upon  Fairbum,  and  sup- 
jposed  to  have  produced  the  accident,  was  his  removal  of  the 
'"drip-cock"  from  the  valve.  But,  as  remarked,  the  only  effect 
.of  that  change  was  to  restore  the  valve  to  its  normal  condition, 
which  condition,  as  experience  had  shown,  was  reasonably  safe. 

The  want  of  merit  in  the  remaining  contention,  that  the  de- 
fendant was  negligent  in  employing  plaintiff's  intestate  as  an 
engineer,  on  account  of  his  youth  and  inexperience,  sufficiently 
appears  from  the  narrative  of  the  facts  in  that  connection. 

In  this  class  of  cases,  the  negligence  of  the  master  cannot 
be  inferred  from  the  mere  occurrence  of  the  accident.  That 
fact  alone  does  not  raise  even  a  prima  facie  presimiption  that 
the  master  has  been  guilty  of  negligence,  or  a  breach  of  duty  to 
the  servant. 

The  principle  is  thus  stated  by  the  Supreme  Court  of  the 
United  States:  "While,  in  the  case  of  a  passenger,  the  fact 
of  an  accident  carries  with  it  a  presumption  of  negligence  on 
the  part  of  the  carrier — a  presumption  which,  in  the  absence 
of  some  explanation  or  proof  to  the  contrary,  is  sufficient  to 
sustain  a  verdict  against  him,  ...  a  different  rule  obtains 
as  to  an  employee.  The  fact  of  accident  carries  with  it  no  pre- 
sumption of  negligence  on  the  part  of  the  employer,  and  it  is 
an  affirmative  fact  for  the  injured  employee  to  establish,  that 
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the  employer  has  been  guilty  of  negligence.  Patton  v.  TexaSj 
dcR.  R,  Co.y  179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  386. 

Labatt,  in  his  late  work  on  Master  and  Servant,  says:  "A 
doctrine  which  has  been  very  frequently  aflSrmed  in  employer's 
HabiUty  cases  is  that  the  mere  fact  of  the  servant  having  been 
injured,  owing  to  the  existence  of  abnormally  unsafe  condi- 
tions, is  not  of  itself  sufficient  to  overcome  the  presumption 
entertained  by  the  law,  that  the  master  has  exercised  proper 
care.  The  doctrine  is  controlling,  even  in  cases  where  the 
nature  of  the  accident  is  strongly  suggestive  of  the  conclusion 
that  the  master  had  fallen  short  of  the  obligatory  standard  of 
care."    2  Labatt  on  Master  and  Servant,  sec.  833. 

In  the  case  of  the  C.  &  0,  By,  Co.  v.  Heath  (decided  at  the 
present  term),  ante  p.  64,  48  S.  E.  508,  this  court  observes: 
*'The  party  who  affirms  negligence  must  establish  it  by  proof 
sufficient  to  satisfy  reasonable  and  well-balanced  minds.  The 
evidence  must  show  more  than  a  probability  of  a  negligent 
act.  An  inference  cannot  be  drawn  from  a  presumption,  but 
must  be  founded  upon  some  fact  legally  established.  This 
court  has  repeatedly  held  that  when  liability  depends  upon 
carelessness  or  fault  of  a  person,  or  his  agents,  the  right  of  re- 
covery depends  upon  the  same  being  shown  by  competent  evi- 
dence, and  it  is  incumbent  upon  such  a  plaintiff  to  furnish  evi- 
dence to  show  how  and  why  the  accident  occurred — some  fact 
or  facts  by  which  it  can  be  determined  by  the  jury,  and  not  be 
left  entirely  to  conjecture,  guess  or  random  judgment,  upon 
mere  supposition  without  a  single  known  fact.  C,  &  0.  Ry.  Co. 
V.  Sparrow,  08  Va.  630-641,  37  S.  E.  302 ;  iV^.  £  W.  R.  R.  Co. 
V.  Cromer's  Admx.,  99  Va.  763-765,  40  S.  E.  54 ;  Southern  Ry. 
Co.  V.  nair.s  Admr.,  102  Va.  135,  45  S.  E.  867. 

"It  is  also  well  settled  that  when  damages  are  claimed  for 
injuries  inflicted  through  the  alleged  negligence  of  the  defend- 
ant, not  only  is  the  burden  of  showing  negligence  by  a  prepon- 
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dorance  of  the  evidence  upon  the  plaintiff,  but  if  the  injury 
may  have  resulted  from  one  of  two  causes,  for  one  of  which  the 
defendant  is  responsible,  but  not  for  the  other,  the  plaintiff 
cannot  recover;  neither  can  he  recover  if  it  is  just  as  probable 
that  the  damage  was  caused  by  the  one  as  by  the  other." 

"It  is  not  sufficient  that  the  evidence  is  consistent  equally 
with  the  existence  or  non-existence  of  negligence.  There  must 
be  affirmative  and  preponderating  proof  of  the  defendant's  neg- 
ligence.'' N,  &  W.  By.  Co.  V.  Poole's  Admr.,  100  Va.  148,  40 
S.  £.  627 ;  Humphreys  v.  Valley  By.  Co.,  100  Va.  750,  42  S.  E. 
882;  N.  £  W.  By.  Co.  v.  Cromer's  Admr.,  101  Va.  667,  44  S. 
E.  898. 

It  would  be  unprofitable  to  enter  into  details  of  the  testi- 
mony in  this  case,  or  to  discuss  the  reasonable  theory  of  expert 
witnesses  for  the  defendant,  that  the  proximate  and  efficient 
cause  of  the  accident  was  the  reckless  conduct  of  plaintiff's 
intestate  in  suddenly  starting  the  engine,  which,  according  to 
the  collective  opinion  of  the  witnesses,  could  not  with  safety  be 
set  in  motion  in  less  time  than  from  two  minutes  to  eight  min- 
utes. It  is  sufficient  to  say  that  the  evidence  wholly  fails  to 
trace  actionable  negligence  to  the  defendant. 

This  conclusion  having  been  reached,  it  is  unnecessary  to 
notice  other  assignments  of  error. 

It  follows  from  these  views  that  the  judgment  of  the  Circuit 
Court  of  Botetourt  county  must  be  reversed,  the  verdict  of  the 
jury  set  aside,  and  the  case  remanded  for  a  new  trial. 

Beversed. 
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Hawpe  and  Others  v.  Bumgardneb  and  Others. 

September  29,  1904. 

1.  Equity— /)rmMrrer  to  Bill  Sustained — Refusal  to  7>/^m /«/».— Although 

the  language  of  a  decree  states  that  a  demurrer  to  a  bill  is  sus- 
tained, and  nothing  is  said  about  amendment,  this  court  will  not 
bold  such  language  to  operate  a  dismissal  of  the  bill,  where  it  ap- 
pears that  it  was  not  so  intended  by  the  trial  court,  which  refused 
to  dismiss  the  bill,  and,  in  accordance  with  defendant's  request, 
directed  it  to  be  consolidated  with  a  prior  suit  brought  by  another 
person  against  the  same  defendant  to  accomplish  the  same  result. 

2.  Equity— Bt7? — General  Relief — Demurrer— s  ubroff  at  ion. — Failure  to  ask 

specifically  for  subrogation  is  not  ground  for  a  demurrer  to  a  bill 
filed  by  a  surety  against  his  principal  to  subject  the  lands  of  the 
principal  to  the  lien  of  a  Judgment  which  he  has  paid  as  surety, 
where  the  bill  alleges  a  state  of  facts  which  shows  that  the  com- 
plainant is  entitled  to  subrogation,  and  contains  a  prayer  for 
general  relief. 

3.  ^riTY— Consolidation  of  Causes — Suit  on  Judgment  for  Less  Than  ^20— 

Xotice. — Where  two  creditors'  suits  are  consolidated,  it  is  Immaterial 
that  one  of  them  was  founded  on  a  Judgment  for  less  than  twenty 
dollars,  and  that  the  statutory  notice  of  Intention  to  bring  the  suit 
was  not  given,  where  the  other  suit  was  not  amenable  to  that  ob- 
jection. 

4.  Dower— CiiW/n^  Timber  for  Market — Waste. — In  the  absence  of  any 

evidence  that  land  has  ever  been  used  for  other  than  agricultural 
purposes,  or  that  the  owner  ever  leased  or  used  it  as  timber  land, 
or  derived  revenue  from  the  sale  of  timber  thereon,  his  widow, 
upon  his  death,  will  not  be  permitted  to  cut  and  market  timber  on 
the  portion  assigned  to  her  as  dower.  She  is  only  entitled  to  the 
use  of  the  growing  timber  so  far  as  necessary  for  fire  wood,  and  to 
keep  and  maintain  the  buildings  and  fences  on  the  land  in  repair. 
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5.  Homestead — Judgments — Equity — Sale. — ^Where    some    of   the    Judg- 

ments against  a  defendant  are  paramount  to  a  claim  of  homestead 
asserted  by  his  heirs,  and  others  not,  it  is  not  error  to  decree*  a  sale 
of  the  land,  without  prejudice  to  the  rights  of  the  heirs  as  in- 
heritors of  the  land  encumbered  by  judgments  against  their  an- 
cestor. The  creditors  whose  judgments  were  paramount  to  the 
homestead  were  entitled  to  a  sale  of  the  land  for  the  satisfactioa 
of  their  judgments.  The  right  of  the  heirs  to  a  homestead,  if 
entitled  thereto,  is  in  the  surplus  of  the  fund  arising  from  a  sale 
of  the  lands  which  remain  after  the  satisfaction  of  the  liens  para- 
mount to  the  homestead. 

6.  Appeal  and  Erbob — Petition  for  Appeal — Assignment  of  Errors. — The 

petition  for  an  appeal  required  by  section  3464  of  the  Code  is  in 
the  nature  of  a  pleading,  and  should  state  the  case  which  the  appel- 
lant wishes  to  make  in  the  appellate  court  It  must  assign  all  the 
errors  relied  on  for  a  reversal  of  the  case.  Errors  assigned  for  the 
first  time  in  a  reply  brief  of  appellant  will  not  be  considered. 

Appeal  from  decrees  of  the  Circuit  Court  of  Augusta  county, 
in  a  suit  in  chancery,  wherein  the  appellees  were  the  complain- 
ants, and  the  appellants  were  the  defendants,  which  suit  was 
consolidated  with  another  suit  by  a  different  complainant 
against  the  same  defendants,  to  accomplish  the  same  results. 

Affirmed. 
The  opinion  states  the  case. 

Curry  &  Olenn,  for  the  appellants. 

/.,  /.  L.,  &  B.  Bumgardner  and  /.  A.  Alexander,  for  the 
appellees. 

Harrtsox,  J.,  delivered  the  opinion  of  the  court. 

The  suit  of  Bumgardner  v.  Hawpe  was  instituted  in  October, 
1895,  to  enforce  the  lien  of  a  judgment,  and  in  November  of 
that  year  a  decree  was  entered  on  the  bill  taken  for  confessed, 
directing  a  general  convention  of  the  lien  creditors  of  the  de- 
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fendant.  Two  years  later  the  suit  of  McKee  against  the  same 
defendant  was  instituted  for  a  like  purpose,  and  a  similar  de- 
cree was  entered  in  that  case,  directing  a  convention  of  the  lien 
creditors.  Xeither  of  these  references  had  been  executed  in 
ilay,  1900,  when  the  defendant,  Adam  H.  Hawpe,  appeared 
by  counsel,  and  filed  his  demurrer  and  petition  in  the  case  of 
McKee  v.  Hawpe.  In  this  petition  he  recites  the  pendency  of 
the  prior  creditors'  suit  of  Bumgardner  v.  Hawpe,  complains 
of  the  injustice  of  being  burdened  with  two  suits,  and  prays 
that  the  McKee  suit  be  dismissed,  or  consoUdated  with  the 
Blungardner  suit.  In  accordance  with  the  prayer  of  this  pe- 
tition, a  decree  was  entered  consolidating  the  two  causes,  di- 
recting the  commissioner  to  proceed  to  execute  the  references 
theretofore  ordered  in  them,  and  requiring  the  plaintiff  in  the 
AIcKee  case  to  pay  the  costs  of  that  suit. 

For  convenience,  it  may  be  as  well  at  this  point  to  dispose  of 
the  contention  of  the  appellants  with  respect  to  this  decree. 

They  insist  that  the  decree,  on  its  face,  sustains  the  demurrer 
^^thout  providing  for  an  amendment,  and  that  this  action  was 
the  end  of  the  case  of  McKee  v.  Hawpe. 

it  is  true  there  is  a  statement  in  the  decree  that  the  demurrer 
be  sustained,  but  the  decree  further  shows  on  its  face  that  this 
was  not  intended,  and  not  in  fact  what  the  court  did.  The 
language  sustaining  the  demurrer  was  followed  by  the  action 
of  the  court  declining  to  dismiss  the  bill,  and  consolidating  the 
causes  as  requested  by  the  defendant  Hawpe.  It  further  ap- 
pears from  the  record  that  the  decree  in  question  was  practi- 
cally a  consent  decree,  intended  to  dispose  of  all  technicalities, 
^  that  the  causes  should  be  heard  and  proceed  thenceforth  on 
the  merits.  The  action  taken  by  the  court  in  declining  to  dis- 
miss the  bill  and  in  consolidating  the  causes  was  in  the  interest 
and  at  the  request  of  the  defendant  Hawpe,  and  the  inapt  or 
unconsidered  expression  in  question,  cannot  be  made  the  basis 
for  a  reversal  of  such  action. 
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in  JS'ovember,  1000,  the  commissioner  returned  iiis  report  of 
the  real  estate  of  the  defendant,  and  the  liens  binding  it.  In 
December,  1000,  a  decree  was  entered  in  the  consolidated 
causes,  confirming  this  report,  after  overruling  certain  excep- 
tions thereto,  and  appointing  commissioners  to  sell  the  real 
estate  mentioned  therein. 

In  less  than  a  month  after  this  decree  of  sale,  the  defendant, 
Adam  11.  Ilawpe,  died,  and  at  the  following  May  term,  1901, 
of  the  court,  his  death  was  suggested,  and  scii^e  facias  directed 
to  issue  against  his  personal  representative,  mdow  and  heirs 
at  law.  At  the  following  term  of  the  court,  in  November, 
1001,  the  cause  having  been  revived,  a  decree  was  entered  aj)- 
pointing  five  commissioners  to  go  upon  the  land  and  assign  to 
the  widow  of  the  defendant,  Hawpe,  one-third  in  quantity  and 
value  of  the  lands  whereof  her  husband  died  seised  and  pos- 
sessed, as  her  dower.  Xo  exception  was  taken  by  the  widow  to 
the  action  of  this  conmiission,  and  in  December,  1901,  a  decree 
was  entei'ed  confirming  their  allotment  of  dower,  and  directing 
the  commissioners  of  sale  to  proceed  to  sell  the  land  subject  to 
tlie  widow's  dower. 

In  Mav,  1002,  the  widow  and  minor  heirs  filed  a  demurrer 
and  answer  to  the  bill  in  the  case  of  Bumgardner  v.  Hawpe. 
The  ground  of  demurrer  was  that  the  bill  showed  on  its  face 
that  the  judgment  sought  to  be  enforced  was  for  less  than 
$20.00,  and  did  not  allege  that  notice  of  the  suit  had  been 
given  the  defendant  sixty  days  before  it  was  instituted,  as  re- 
quired by  statute,  and  that  therefore  the  court  was  without 
jurisdiction  to  entertain  the  suit.  The  answer  claims,  on  behalf 
of  the  widow,  that  she  is  entitled,  not  only  to  dower  in  kind, 
but  asks  tliat  she  be  allowed  to  cut  and  use  for  her  own  benefit, 
as  she  may  desire,  a  portion  of  the  timber  for  which  the  land 
is  alleged  to  be  chiefly  valuable.  On  behalf  of  the  heirs,  the 
answer  claims  that  they  are  entitled  to  the  homestead  exemp- 
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tion  in  the  lands  of  their  father,  and  asks  that  it  may  be  set 
apart  for  them,  and  that  they  may  be  allowed  to  use  a  portion 
ef  the  timber,  or  that  their  entire  homestead  may  be  set  apart 
in  the  timber  on  the  lands. 

This  demurrer  of  the  widow  and  heirs  was  overruled,  and 
their  answer  stricken  from  the  cause,  without  prejudice  to  the 
dower  rights  of  the  widow  as  assigned,  and  without  prejudice 
to  the  rights  of  the  heirs  as  inheritors  of  the  land  encumbered 
Ijy  judgments  against  their  father.  The  widow  and  heirs  then 
tiled  a  petition  to  rehear  the  decree  overruling  their  demurrer 
and  dismissing  their  answier,  in  which  they  set  up  practically 
the  same  matters  set  up  by  their  answer  and  demurrer.  This 
petition  was  also  dismissed.  From  the  decree  overruling  the 
demurrer  and  dismissing  the  answer,  and  that  subsequently 
entered,  dismissing  the  petition  to  rehear,  this  appeal  was 
t^ken. 

The  first  ground  of  error  assigned  is  the  action  of  the  court 
in  overruling  the  demurrer  filed  by  the  appellants  to  the  bill  in 
the  suit  of  Bumgardner  v.  Uawpe.  The  grounds  urged  in  sup- 
port of  this  assignment  are,  (1)  that  the  plaintiff,  who  seeks  to 
enforce  a  judgment  paid  by  him  as  surety,  does  not  ask  to  be 
subrogated  to  the  rights  of  the  judgment  creditor,  and  (2)  that 
the  judgment  sought  to  be  enforced  was  for  a  sum  less  than 
$20.00,  and  the  bill  does  not  allege  that  sixty  days'  notice  of 
the  purpose  to  bring  suit  was  given  the  defendant,  as  required 
hy  section  3572  of  the  Code ;  it  being  contended  that  the  failure 
to  allege  that  this  notice  had  been  given  left  the  court  without 
jurisdiction  to  entertain  the  bill. 

As  to  the  first  contention,  it  is  sufficient  to  say  that  the  bill 
allejres  a  state  of  facts  that  entitles  the  plaintiff  to  be  subrogated 
in  eqiiity,  imder  the  prayer  for  general  relief,  to  the  rights  of 
the  judgment  creditor ;  and  where  this  is  the  case,  the  failure 
to  ask  specifically  for  such  relief  is  not  ground  for  dismissing 
the  bill  upon  demurrer. 
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As  to  the  second  contention,  it  is  not  necessary  to  decide,  in 
this  case,  whether  the  failure  to  allege  that  notice  of  the  suit 
had  been  given  left  the  court  without  jurisdiction  in  the  suit  of 
Bumgardner  v.  Hawpe,  for  the  reason  that,  if  the  contention 
of  appellants  was  sustained,  the  result  would  be  the  same,  as 
the  suit  of  McKee  v.  Hawpe,  a  general  creditors'  suit,  was 
pending,  which  was  ample  to  sustain  all  subsequent  proceedings 
in  the  case. 

The  second  assignment  of  error  is  that  the  court  refused  to 
grant  the  prayer  of  the  widow's  petition,  that  as  doweress  she 
be  allowed  an  interest  in  the  timber  on  the  land,  and  be  per- 
mitted to  cut  and  use  the  same  as  she  might  desire. 

The  real  estate  left  by  Adam  Hawpe  consisted  of  a  tract  of 
land  containing  723  acres  and  26  poles.  The  commissioners 
assigned  to  the  widow  220  acres,  3  roods  and  30  poles,  including 
the  improvements,  which  they  say  was  a  fair  and  equitable 
quantity  to  assign  from  the  whole  as  dower.  This  report  was 
not  excepted  to  by  the  \vidow,  was  confirmed,  a  plat  and  siu"- 
vey  showing  her  rights  duly  recorded,  and  the  widow  placed 
in  possession.  The  contention  is  that  the  land  is  chiefly  valuable 
for  its  timber,  and  that  the  widow  should  be  allowed,  in  addi- 
tion to  the  dower  assigned  and  accepted  by  her,  the  right  to 
cut  and  market  a  part  of  the  timber.  There  is  no  evidence 
that  the  land  has  ever  been  used  for  other  than  agricultural 
purposes,  or  that  the  owner  had  ever  leased  or  used  it  as  timber 
land,  or  derived  revenue  from  the  sale  of  timber  thereon. 

Under  these  circumstances,  the  widow  is  entitled  to  the  use 
of  the  timber  growing  upon  her  dower  land,  so  far  as  necessary 
for  her  firewood,  and  to  keep  and  maintain  the  buildings  and 
fences  on  the  land  in  repair;  but  being  a  tenant  for  life,  and 
subject  to  impeachment  for  waste,  she  is  not  entitled  to  cut  and 
sell  merchantable  timber  growing  upon  such  lands.  That 
would  put  it  in  her  power  to  damage  those  entitled  to  the  in- 
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heritance,  and  even  destroy  their  reversionary  rights,  which 
she  is  not  permitted  to  do. 

The  third  assignment  of  error  is  to  the  action  of  the  court 
ill  dismissing  the  answer  of  the  infant  heirs  and  their  petition 
for  a  rehearing,  without  allowing  the  claim  set  up  by  them 
to  a  homestead  exemption  in  the  land. 

The  report  of  the  commissioner  shows  the  aggregate  of  judg- 
ment hens  to  be,  as  of  JlSovember  21,  1900,  $839.90.  It  ap- 
pears affirmatively  that  of  this  sum  $611.55  is  paramount  to 
the  homestead.  The  record  is  silent  as  to  whether  or  not  the 
homestead  is  waived  as  to  the  remaining  $228.35.  This  being 
the  case,  and  conceding  the  residue  of  the  liens  to  be  inferior 
to  the  homestead,  the  proper  action,  after  assigning  dower, 
was  that  taken  by  the  court,  to  sell  the  land,  subject  to  the 
dower  rights  of  the  widow  and  without  prejudice  to  the  rights 
of  the  heirs  as  inheritors  of  the  land  encumbered  by  judgments 
against  their  father.  The  lienors  whose  claims  were  para- 
mount to  the  homestead  were  entitled  to  a  sale  of  the  property 
for  the  satisfaction  of  their  debts.  The  right  of  the  heirs  to  a 
homestead,  if  entitled  thereto,  was  in  the  fund  arising  from  the 
sale,  remaining  after  the  liens  paramount  to  the  homestead  had 
been  satisfied.  Their  right  to  a  homestead  can,  therefore,  only 
be  determined  when  the  case  is  ready  for  a  distribution  of  the 
proceeds  of  sale. 

The  fourth  and  last  assignment  of  error  made  in  the  petition 
is  to  the  action  of  the  court  in  holding  that  the  McKee  judg- 
ment was  a  valid  and  subsisting  lien.  The  commissioner  re- 
ported this  judgment  as  a  valid  lien,  and  Adam  Hawpe,  in  his 
lifetime,  excepted  to  the  finding  of  the  commissioner  upon 
other  grounds,  but  it  nowhere  appears  that  he  ever  claimed  that 
it  had  been  paid.  His  exception  to  the  report  auditing  the  lien 
was  overruled,  and  the  report  was  confirmed.  The  suggestion 
of  appellants  that  the  McKee  judgment  is  not  a  valid  and  sub- 
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Bisting  lien  is  not  sustained  by  the  record,  and  there  was  no 
error  in  the  action  of  the  lower  court  with  respect  thereto. 

The  appellants  in  their  brief,  in  reply  to  the  appellees'  brief, 
assign  other  errors  which  have  in  the  main  been  considered  in 
what  has  been  already  said. 

In  the  case  of  Orr  v.  Pennington,  93  Va.  268,  24  S.  E.  928, 
this  court  has  held  that  the  petition  for  appeal  required  by 
section  3464  of  the  Code  is  in  the  nature  of  a  pleading,  and 
should  state  the  case  which  the  party  applying  for  the  appeal 
wishes  to  make  in  the  appellate  court ;  that  it  must  assign  all 
the  errors  relied  on  for  a  reversal  of  the  case,  so  that  the  oppo- 
site party  may  know  what  questions  are  to  be  raised  in  the 
appellate  court,  and  not  have  new  questions  sprung  at  or  just 
before  the  hearing  of  the  cause,  when  there  may  not  be  suflS- 
cient  time  or  opportunity  for  meeting  them.  The  errors  as- 
signed in  the  reply  brief  are  not  material.  Under  the  rule 
mentioned,  however,  they  cannot  be  considered. 

We  find  no  errors  in  the  decrees  appealed  from  to  the  preju- 
dice of  appellants,  and  they  must  be  affirmed. 


Afjimted, 
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Staunton. 

Chesapeake  &;  Ohio  Railway  Co.  v.  Pierce. 

September  29,  1904. 

1.  Appeal  a5d  Ebbob — Demurrer  to  Evidetwe — Bill  of  Exception, — A  de- 

murrer to  the  evidence  is  a  part  of  the  record  and  no  bill  of  excep- 
tion is  necessary,  but  the  filing  of  such  bill  will  not  prevent  this 
court  from  reviewing  the  ruling  of  the  trial  court  on  the  demurrer. 

2.  Demubbeb  to  Evidence — Case  at  Bar-^Decision  of  Trial  Court. — Upon 

the  evidence  in  this  case  the  Jury  might  have  found  for  the  plaintiff 
upon  all  the  issues  made,  and  hence  it  was  the  duty  of  the  trial 
court,  upon  the  defendant's  demurrer  to  the  evidence,  to  so  find. 

Error  to  a  judgment  of  the  Circuit  Court  of  Alleghany 
county,  in  an  action  of  trespass  on  the  case,  wherein  the  de- 
fendant in  error  was  the  plaintiff,  and  the  plaintiff  in  error  was 
the  defendant. 

Affirmed. 
The  opinion  states  the  case. 

fi.  L.  Parrish  &  Son,  for  the  plaintiff  in  error. 

Daniel  Harmon  and  Bowles  &  King,  for  the  defendant  in 
error. 

BrcHAXAX,  J.,  delivered  the  opinion  of  the  court. 

George  A.  Pierce,  the  plaintiff  in  the  court  below,  was  em- 
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ployed  by  the  Chesapeake  <t  Ohio  Railway  Company  as  a  car 
inspector  at  Clifton  Forge,  and,  while  so  engaged,  was  run  upon 
and  injured  by  a  switch  engine. 

Upon  the  first  trial  there  was  a  verdict  in  favor  of  the  plain- 
tiff, which  the  court  set  aside  upon  motion  of  the  defendant 
company.  At  the  next  trial,  the  defendant  company  demurred 
to  the  evidence,  which  was  the  same  as  on  the  former  trial. 
The  court,  a  different  judge  presiding,  overruled  the  demurrer 
ai^d  rendered  judgment  in  favor  of  the  plaintiff  for  the  damages 
found  by  the  jury  in  their  conditional  verdict,  and  to  that  judg- 
ment this  writ  of  eri*or  was  awarded. 

Upon  the  threshold  of  the  case,  it  is  suggested  by  the  plaintiff 
that  the  defendant  company  has  made  the  demurrer  to  evidence 
a  part  of  the  record  by  a  bill  of  exception,  and  that  this  cannot 
be  done  imder  the  decision  of  the  court  in  the  case  of  C.  £  0. 
By.  Co.  V.  Sparrow,  98  Va.  630,  37  S.  E.  302. 

That  case  did  decide  that  no  bill  of  exception  to  the  ruling 
of  the  court  on  a  demurrer  to  evidence  was  necessary  to  enable 
this  court  to  review  such  ruling,  because  a  demurrer  to  evi- 
dence, Hke  a  demurrer  to  a  pleading  filed  in  the  cause,  is  a  part 
of  the  record.  But  it  was  not  intended  to  hold,  nor  was  it 
held,  in  that  case,  that  the  filing  of  such  a  bill  of  exception  (a 
wholly  imnecessary  act,  and  a  practice  which  should  not  be 
permitted,  because  it  unnecessarily  encumbers  the  record,  and 
adds  to  the  cost  of  copying  and  printing  it),  would  prevent  this 
court  from  reviewing  the  ruling  of  the  court  upon  the  demurrer 
to  the  evidence. 

The  errors  assigned  are,  (1st)  that  the  evidence,  considered 
as  on  a  demurrer  to  evidence,  does  not  show  that  the  plaintiff's 
injuries  were  the  result  of  the  defendant's  negligence,  and  (2d) 
even  if  they  were,  the  plaintiff  was  guilty  of  contributory  neg- 
ligence. 

It  appears  that  the  plaintiff  was  one  of  two  employees  of  the 
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defendant  company,  whose  duty  it  was  to  inspect  all  passenger 
trains  stopping  at  Clifton  Forge,  where  there  is  a  passenger 
station,  and  a  platform  attached  about  six  himdred  feet  long, 
a  number  of  switches,  and  two  main  tracks.  The  platform  is 
made  of  plank  two  or  three  inches  thick,  laid  between  and  on 
either  side  of  the  rails  on  the  main  tracks,  and  extending  from 
the  station  across  both.  West-bound  trains  pass  over  the  track 
nearest  the  station,  and  east-bound  trains  pass  over  the  other. 
The  distance  between  the  tracks  is  thirteen  feet,  from  the  cen- 
ter of  one  to  the  center  of  the  other,  and  between  Pullman 
coaches  on  passing  trains*  about  three  feet.  It  was  the  duty  of 
the  inspectors  to  be  on  opposite  sides  of  the  trains  as  they  came 
into  the  station,  and  in  such  position  that  they  could  from  sight 
and  sound  ascertain  whether  any  part  of  the  cars  was  loose  and 
dragging,  or  whether  any  of  the  wheels  were  flattened,  and  after 
the  ears  came  in  to  go  closer  to  the  cars  and  inspect  them.  One 
of  the  niles  of  the  defendant  company  was  that  a-  train  must 
not  pass  between  a  station  building  and  a  passenger  train  en- 
gaged in  taking  on  or  letting  off  passengers,  until  signalled 
ahead. 

On  the  night  of  the  accident,  just  before  midnight,  as  an 
east-bound  passenger  train,  about  800  feet  long,  was  approach- 
ing the  station,  the  plaintiff  and  the  other  inspector,  who  were 
standing  near  the  baggage-room,  after  the  arrival  of  the  train 
had  been  annoimced,  started  together  in  the  direction  from 
which  the  train  was  coming  to  perform  their  duties.  The  plain- 
tiff^ whose  mental  faculties  were  impaired  by  the  injuries  com- 
plained of,  does  not  give  a  very  intelligible  account  of  the  acci- 
dent. His  evidence  tends  to  prove  that  as  the  passenger  train 
came  in  he  looked  in  both  directions  for  engines  on  the  west- 
honnd  track,  and  seeing  none  he  stepped  upon  or  across  that 
track  and  was  engaged  in  his  work  of  inspection,  when  some 
one  hallooed  to  him  to  get  out  of  the  way  of  the  yard  engine ; 
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that  as  he  turned  around  and  attempted  to  jump  across  the 
track  on  to  the  station  platform  the  yard  engine  struck  him; 
that  he  was  working  imder  the  instructions  of  the  foreman  of 
inspectors;  that  in  inspecting  trains  he  stood  about  the  second 
rail  from  the  depot  porch,  which  was  about  as  close  as  he  could 
get  and  look  under  the  passenger  coaches  and  be  out  of  danger 
from  rods  or  other  things  that  might  be  broken  and  hanging 
down  or  out  from  the  passing  train;  and  that  this  was  the 
proper  place  to  stand^  as  he  understood  from  his  instructions. 

Two  of  the  plaintiff's  witnesses  testified  that  the  usual  place 
for  car  inspectors  to  stand,  when  inspecting  east-bound  trains, 
was  on  or  near  the  inner  rail  of  the  west-bound  track,  and  that 
when  in  that  position  they  were  in  danger  from  trains  passing 
on  that  track.  One  of  these  witnesses  testified  that  he  was 
standing  on  the  station  or  depot  platform  the  night  of  the  acci- 
dent ;  that  when  he  first  saw  the  plaintiff  he  was  standing  on 
the  track  wdth  his  wrench  and  hammer  in  one  hand  and  his 
torch  in  the  other  inspecting  the  cars,  and  when  the  engine  and 
about  four  coaches  had  passed  him  some  one  hallooed  at  him, 
and  as  he  faced  the  depot  the  yard  engine  came  by,  striking 
and  dragging  him  to  the  upper  end  of  the  platform;  that  the 
yard  engine  was  running  backward  at  the  rate,  as  he  thought, 
of  from  twelve  to  fifteen  miles  an  hour. 

Another  of  his  witnesses  testified  that  the  engine  was  run- 
ning at  least  fifteen  miles  an  hour. 

The  expressman  had  his  trucks  on  the  west-bound  track  at 
the  east  end  of  the  platform,  between  the  point  where. the 
plaintiff  was  injured  and  the  point  from  which  the  engine  came, 
which  had  to  be  removed  before  the  engine  could  pass.  The 
switch  engine  and  the  passenger  engine  met  about  midway  of 
the  station  platform,  the  latter  running  about  four  miles  an 
hour,  makins:  considerable  noise,  and  the  former,  according  to 
the  plaintiff's  evidence,  from  twelve  to  fifteen  miles  an  hour. 
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There  was  evidence  that  it  was  usual  for  passengers,  employees^ 
and  other  persons  to  collect  and  stand  upon  the  platform  across 
the  west-bound  track  when  passenger  trains  were  arriving,  stop- 
ping or  standing  at  the  station,  and  that  it  was  not  usual  to  run 
yard  engines  over  the  west-bound  track  when  there  was  a  pas- 
senger train  on  the  other  track,  and  that  when  it  was  done  some 
one  went  ahead  of  the  engine  to  get  people  out  of  the  way; 
that  the  yard  engine  ran  about  75  or  100  yards  after  the 
plaintiff  was  seen  on  the  track  inspecting  the  cars;  that  the 
engineer  could  have  seen  him  if  he  had  looked,  and  that  the 
engine  could  have  been  stopped  in  about  two  lengths,  with  the 
emergency  breaks,  running  as  it  was. 

The  evidence  of  the  defendant  company  tended  to  prove  that 
the  plaintiff's  position  for  inspection  was  on  the  opposite  side 
of  the  train  from  where  he  was  injured ;  that  there  was  no  ne- 
cessity, in  inspecting  the  train,  for  him  to  go  upon  the  track 
or  into  a  place  of  danger ;  that  his  first  duty  was  to  look  out 
for  his  own  safety,  as  switch  engines  might  be  expected  at  any 
time  on  the  yard ;  that  the  plaintiff  stepped  upon  the  track  10 
or  15  feet  ahead  of  the  yard  engine  running  at  the  rate  of  eight 
or  ten  miles  an  hour ;  that  it  was  not  running  in  violation  of 
any  rule  of  the  company ;  that  its  bell  was  ringing  from  the 
time  it  started  until  the  accident  occurred,  and  that  a  lookout 
ahead  was  kept. 

Upon  all  the  evidence  in  the  case,  the  jury  might  have  be- 
Keved  that  the  defendant  company  was  running  its  yard  engine 
at  the  time  of  the  accident,  if  not  in  violation  of  its  rule,  at 
least  in  violation  of  the  usual  manner  in  which  it  ran  it,  and 
gave  warning  of  its  approach  on  that  track,  when  a  passenger 
train  was  on  the  other  track ;  that  the  plaintiff  was  at  the  usual 
and  proper  place  for  inspecting  cars,  having  no  reason  to  ex- 
pect that  a  yard  engine  would  be  running  on  the  track  at  that 
time ;  and  that  his  danger  could  have  been  seen  and  the  accident 
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avoided  if  the  employees  on  the  engine  had  been  performing 
their  duty;  and  could  have  found  in  favor  of  the  plaintiff  upon 
the  questions  of  negligence  and  contributory  negligence.  And 
since  the  jury  might  have  f oimd  for  the  plaintiff  on  these  ques- 
tions^ the  court,  upon  the  defendant's  demurrer  to  evidence 
must  so  find.  Bass  v.  Norfolk  By.  Co.,  101  Va.  1,  40  S.  E.  100. 
We  are,  therefore,  of  opiuion  that  the  Circuit  Court  did  not 
err  in  overruling  the  demurrer  to  the  evidence,  and  that  its 
judgment  must  be  affirmed. 

Affirmed, 
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NoEFOLK  &  Western  IIailway  Co.  v,  Bbiggs. 
September  29,  1904. 

1.  Railroabs — Negligent  Firei — Identlftcottou  of  Engine — Other  Flm  Evl- 

ifnee. — In  an  action  to  recover  damaees  for  a  fire  act  out  by  an 
engine  o{  a  railroad  company,  after  the  plalntll  bas  Identified  with 
certainty  the  engine  alleged  to  have  communicated  tbe  fire  com- 
plained of,  it  is  not  admlBslble  to  Introduce  evidence  of  other  fires 
commuDlcated  along  the  company's  right  of  way  without  first 
ehowlDg  that  tb«  other  fires  were  set  out  from  the  engine  in  ques- 
tion. If  the  injury  complained  ot  is  qfiown  to  have  been  caused, 
or  could  only  have  been  caused  by  a  known  and  identified  engine, 
the  evidence  should  be  confined  to  the  condition  of  tbat  engine.  Its 
management  and  practical  operation. 

2.  Neqligesce — Burden  of  Proof- — The  party  alleging  negligence  must 

estibllsb  it  by  proof  sufficient  lo  satisfy  reasonable  and  well-bal- 
anced minds.  The  evidence  must  show  more  than  a  probability  of 
B  negligent  act.  The  facts  from  which  the  Jury  can  determine 
whether  or  not  there  was  negligence  must  be  shown  by  competent 
evidence,  and  the  Jury  should  not  be  left  to  mere  conjecture  or 
random  Judgment 

3.  Tbial— .idmiasion  of  Illegal  ■  Evidence. — Where  illegal  evidence  haa 

been  received,  tbe  verdict  of  the  Jury  must  be  set  aside,  and  the 
Judgment  of  the  trial  court  rendered  thereon  must  be  reversed,  as 
It  cannot  be  told  what  eCtect  auch  evidence  may  have  bad  on  the 
mittds  of  the  Jury. 

1-  RiiixoAse--Negligent  Firet — Rate  of  Speed  Remote  from  Fire. — Evi- 
dence as  to  the  speed  of  the  train  at  a  point  a  mile  and  a  halt  or 
two  miles  from  the  place  at  which  tbe  fire  Is  alleged  to  have  been 
set  out  by  the  engine  is  irrelevant. 

S-  RitLEOADH — yegllffmt  Fire» — Origin— Opinion  of  WilnefS— Leading 
Qvegfions. — A  witness  who  has  testified  touching  a  fire  near  the 
Vol.  cm — 14 
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right  of  way  of  a  railroad  company,  cannot  be  asked  ''whether  h« 
saw  anything  from  which  the  fire  could  have  started  except  the 
railroad/'  as  the  question  is  not  only  leading  and  suggestive,  but 
calls  for  a  mere  opinion  of  the  witness. 

6.  Railroads — Neffligent    Fires — Fires    Set   by   Engines   of    Other   Com-' 

panies. — In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  a  negligent  fire  set  out  by  one  of  its  engines,  evidence  of 
other  fires,  in  the  same  vicinity,  set  out  by  duly  equipped  engines 
on  the  lines  of  other  railroad  companies  Is  irrelevant. 

7.  Evidence — Leading  Questions — Appeal  and  Error — Harmless  Error. — 

When  and  under  what  circumstances  leading  questions  may  be 
asked  is  a  matter  in  the  discretion  of  the  trial  court,  and,  as  a 
general  rule,  its  ruling  cannot  be  assigned  as  error;  but  even  if  it 
could  be,  it  would  not  be  reversible  error,  where,  as  in  this  case, 
no  injury  resulted  to  the  objecting  party. 

8.  Valuation — Goods  Destroyed  by  Fire — Evidence  of  Value, — In  an  ac- 

tion to  recover  the  value  of  a  stock  of  goods  destroyed  by  fire,  It 
is  not  error  to  allow  the  owner,  in  the  absence  of  better  evidence  of 
value,  to  give  to  the  jury  an  estimate  of  the  total  amount  of  his 
purchases  since  he  occupied  the  location  at  which  he  was  at  the 
time  of  the  fire,  and  his  annual  sales  from  the  same  date;  nor  to 
allow  a  witness  to  give  his  valuation  of  the  stock  destroyed,  based 
upon  a  cursory  view  tfie  day  before  the  fire,  not  made  with  any 
purpose  of  valuation,  nor  any  expectation  of  being  thereafter 
called  on  to  estimate  their  worth;  nor  Is  It  error  to  allow  a  witness 
to  state  his  estimate  of  the  value  of  the  stock  seen  at  the  store 
two  days  before  the  fire.  While  such  evidence  Is  of  little  value, 
still  It  Is  admissible.  The  owner  Is  often  unable  to  produce  direct 
evidence  of  value,  and  he  can  only  he  required  to  prove  value  by 
the  best  evidence  attainable. 

Error  to  a  judgment  of  the  Circuit  Court  of  Warren  county, 
rendered  in  an  action  of  trespass  oil  the  case,  wherein  the  de- 
fendant in  error  was  the  plaintiff,  and  tlie  plaintiff  in  error  was 
the  defendant. 


Reversed, 


The  opinion  states  the  case. 

Downing  &  Richards,  for  the  plaintiff  in  error. 
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A,  MoorCy  Jr.y  for  the  defendant  in  error. 
Oardwell,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  defendant  in  error,  Robert 
L  Briggs,  to  recover  from  the  plaintiff  in  error,  the  Norfolk  & 
AVestem  Railway  Company,  damages  sustained  by  reason  of 
the  loss  of  a  stock  of  merchandise  by  fire,  which,  it  is  alleged, 
was  communicated  to  the  building  containing  the  merchandise 
in  question  from  an  engine  of  the  plaintiff  in  error  on  the  13th 
of  Xovember,  11)01. 

The  building  was  situated  on  the  east  side  of  the  railway 
tracks  at  Ashbv  station,  about  thirtv-three  feet  from  the  main 
line,  and  there  was  within  fifteen  feet  of  tliis  building  a  ware- 
house. ()n  the  day  named,  the  fire  was  discovered  on  the  roof 
of  the  warehouse,  about  twenty  minutes  after  train  Xo.  88, 
drawn  by  engine  No.  169,  had  passed  the  buildings,  going 
north.  The  warehouse  burned  and  communicated  the  fire  to 
the  building  occupied  by  the  defendant  in  error,  and  both  were 
totally  destroyed. 

It  appears  from  the  evidence  that  if  the  fire  was  caused  by 
the  plaintiff  in  error  it  eminated  from  this  particular  engine. 

The  jury  rendered  a  verdict  in  favor  of  the  defendant  in 
error,  assessing  his  damages  at  $2,600,  with  interest,  and  the 
court,  having  refused  to  set  the  verdict  aside,  rendered  judg- 
ment thereon,  and  from  that  judgment  the  case  is  before  us  on 
a  writ  of  error  awarded  by  one  of  the  judges  of  this  court. 

The  first  question  to  be  considered  arises  out  of  the  excep- 
tions taken  to  the  rulings  of  the  Circuit  Court,  admitting  evi- 
<lence  introduced  by  the  defendant  in  error  over  the  objection 
of  the  plaintiff  in  error. 

The  declaration  charged  that  the  fire  was  caused  by  sparks  or 
i^jnited  cinders  thrown  upon  or  against  the  building  from  one 
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of  plaintiff  in  error's  engines — that  is,  by  sparks  emitted  from 
the  smokestack — ^the  negligence  thereby  imputed  being  that 
the  engine  setting  out  the  fire  was  not  properly  equipped  with 
a  spark  arrester,  or  that  the  engine  in  question  was  not  operated 
with  due  care  and  caution. 

After  the  introduction  of  evidence  to  show  that  the  fire  was 
communicated  to  the  building  from  a  certain  engine  in  use  by 
the  plaintiff  in  error,  which  passed  Ashby  station  about  twenty 
minutes  before  the  fire  on  the  roof  of  the  warehouse  was  dis- 
covered, defendant  in  error  introduced  evidence  to  prove  that 
other  fires  had  originated  along  plaintiff  in  error's  right  of 
way,  without  showing  first  that  these  fires  were  set  out  by  the 
engine  alleged  to  have  communicated  the  fire  to  the  building 
at  Ashby,  or  that  they  were  set  out  by  reason  of  plaintiff  in 
error  failing  to  provide  its  engines  with  reasonably  safe  spark 
arresters;  or  to  use  due  care  and  caution  in  the  conduct  and 
management  of  the  engines  from  which  these  fires  were  com- 
municated. The  precise  question  therefore  presented  is 
whether  or  not,  after  the  plaintiff,  in  an  action  of  this  charac- 
ter, has  identified  with  certainty  the  engine  alleged  to  have 
commimicated  the  fire  complained  of,  it  is  admissible  to  intro- 
duce other  evidence  as  to  fires  having  been  communicated  along 

m 

the  railway's  right  of  way,  without  having  first  showTi  that  these 
other  fires  were  communicated  from  the  engine  in  question. 

In  Brighthope  Ry,  Co.  v.  Rogers,  76  Va.  445,  the  engine  in 
question  was  identified,  and  the  court  held  that  evidence  of 
other  fires  caused  by  the  same  engine  was  admissible. 

In  N,  Y.  P.,  £  N.  R.  R,  Co,  v.  Thomas,  92  Va.  606,  24  S.  E. 
264,  such  evidence  was  admitted  without  objection,  and  the 
court  merely  held  that  the  lower  court  did  not  err  in  instructing 
the  jury  that  it  might  consider  this  evidence  after  it  had  been 
thus  admitted. 

In  Patteson  v.  G,  &  0,  Ry,  Co.,  94  Va.  16,  26  S.  E.  393,  the 
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evidence  admitted  was  as  to  other  fires  caused  by  the  same 
ergme. 

The  case  of  Kimball  &  Fink  v.  Bordtn,  95  Va.  203,  28  S.  E. 
207,  seems  to  sustain  the  admissibility  of  e\'idence  as  to  other 
fires  in  a  case  like  the  present,  but  the  record  in  that  case  shows 
that,  after  the  offending  engine  was  identified  in  the  course  of 
the  trial,  no  evidence  of  fires  caused  by  other  engines  was  ob- 
jected to,  and,  therefore,  the  question  here  under  consideration 
was  not  involved  in  the  ruling  of  the  court. 

In  FAi7e  v.  X  T.,  P.  &  N.  B.  R.  Co.,  99  Va.  357,  38  S.  E. 
180,  the  engine  was  identified,  and  all  that  was  said  by  this 
court,  which  has  any  sort  of  bearing  upon  the  question  under 
consideration,  was:  ^*Xotwithstanding  these  conditions,  so  in- 
viting to  fire  from  the  sparks  of  a  passing  engine,  it  is  an  es- 
tablished fact  in  this  case  that  no  fire  occurred  at  any  point 
along  the  entire  route  other  than  that  alleged  in  this  case,  as  a 
result  of  sparks  emitted  by  the  engine  in  question  after  it  came 
from  the  repair  shops."  Whether  or  not  this  is  to  be  con- 
sidered as  an  implied  recognition  that  the  only  evidence  as  to 
other  fires  which  would  have  been  competent,  would  have  been 
as  to  fires  caused  by  sparks  emitted  by  the  engine  in  question, 
it  is  not  authority  for  the  proposition  that  evidence  is  admissible 
as  to  other  fires  not  shown  to  have  been  set  out  from  the  engine 
in  question.  Xor  does  the  case  of  N.  &  TF.  Ry.  Co.  v.  PerroWy 
101  Va.  345,  43  S.  E.  614,  have  any  bearing  upon  the  question 
here,  as  all  of  the  evidence  in  that  case  was  as  to  sparks  emitted 
and  fires  caused  by  the  same  train  which  caused  the  fire  in 
question. 

Plaintiff  in  error  here,  as  we  have  seen,  is  not  charged  with 
the  general  habit  of  negligence,  nor  with  frequent  defects  in 
its  engines ;  therefore,  if  convicted  of  negligence  in  this  case  it 
nmst  be  by  proof  of  defects  in  the  engine  No.  169,  or  of  the 
omission  of  duty  upon  the  part  of  the  crew  which  operated  it 
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upon  the  day  of  the  iire  which  destroyed  the  property  of  de- 
fendant in  error. 

The  question  here  under  consideration  has  repeatedly  arisen 
and  been  passed  upon  by  the  highest  courts  in  other  States, 
which  have  uniformly  held  that  where  the  engine  was  identified 
which  it  was  claimed  had  set  out  the  fire,  evidence  as  to  other 
fires  along  the  line  of  tHe  railway,  not  shown  to  have  been  set 
out  by  the  identified  engine,  is  not  admissible. 

In  Hygienic  Plate-Ice  Mfg.  Co.  v.  Raleigh  &  Augusta  A.  L. 
R.  R.  Co.,  126  K  C.  797,  36  S.  E.  279,  the  opinion  says :  "This 
evidence  of  fires  at  various  times  and  at  other  places,  caused  by 
sparks  from  other  engines,  both  before  and  after  August  29th, 
we  must  hold  to  be  incompetent,  as  it  does  not  tend  to  prove  the 
condition  of  engine  ^o.  228,  nor  to  throw  any  light  on  the 
question  directly  before  the  jury.  It  is  well  calculated  to 
divert  the  mind  of  the  jury,  and  lead  them  to  an  unsafe  ver- 
dict." 

In  Henderson  v.  P.  &  R.  Ry.  Co.  (Pa.),  22  Atl.  851,  16  L. 
K.  A.  299,  27  Am.  St.  Kep.  652,  it  was  held  that  where  the 
injury  complained  of  is  shown  to  have  been  caused,  or  in  the 
nature  of  the  case  could  only  have  been  caused,  by  sparks  from 
an  engine  which  is  known  and  identified,  the  evidence  should  be 
confined  to  the  condition  of  that  engine,  its  management  and 
its  practical  operation.  Evidence  tending  to  prove  defects  in 
other  engines  of  the  company  is  irrelevant  and  should  be  ex- 
cluded. That  case,  in  many  particulars,  is  very  like  the  case 
here  under  consideration.    See  also  Adkins  v.  Ga.  Ry.,  &c.  Co., 

111  Ga.  815,  35  S.  E.  671;  JacJcsonville,  &c.  Ry.  Co.  v.  Penin- 
suU,  &c.  Co.  (Fla.),  9  South  661,  17  L.  E.  A.  33,  65,  49  Am. 
&  Eng.  E.  E.,  Cas.  603 ;  Irelandy  &c.  v.  Cincinnati,  W.  &  M. 
R.  Co.  (Mich.),  44  K  W.  426. 

In  Lesser  Cotton  Co.,  d-c.  v.  St.  L.,  &c.  Ry.  Co.,  114  Fed. 
136,  52  C.  C.  A.  05,  after  it  was  established  that  the  only 


Va.]  KoKFOLK  &  W.  K.  Co.  v.  Brioos.  Ill 

Opinion. 

engine  which  could  have  set  the  fire  was  the  defendant's  engme 
Xo.  577,  evidence  of  other  fires  alleged  to  have  been  set  out 
by  other  engmes  of  the  defendant,  or  that  other  engines  of  the 
defendant  were  in  the  habit  of  throwing  igniting  sparks  at 
other  times  and  places,  was  offered  and  rejected.  The  opinion 
by  Sanford,  J.,  says:  "The  only  question  at  issue  was  whether 
or  not  engine  No.  577  set  the  fire.  If  the  offer  of  counsel  had 
been  to  show  that  some  of  the  engines  of  the  defendant  set 
fires  at  other  times  and  places,  it  might  have  formed  the  basis 
of  a  more  plausible  argument  because  it  might  have  been  said 
that  engine  No.  577  might  have  been  one  of  the  engines  which 
set  fires  at  other  times.  This,  however,  was  not  their  offer. 
Their  proposal  was  to  prove  that  other  engines  threw  sparks 
sufficiently  large  and  live  to  set  fires.  They  did  not  offer  to 
show  that  such  engines  were  constructed  in  the  same  way,  or 
were  in  the  same  condition  as  the  locomotive  which  alone  could 
have  set  the  fire.  How  this  testimony  could  have  had  any  ten- 
dency to  lead  a  rational  mind  to  the  belief  that  engine  No.  577 
was  the  cause  of  this  fire,  passes  our  understanding.  Neither 
the  fact  that  other  engines  set  fires,  nor  the  fact  that  they 
threw  sparks,  nor  the  fact  that  their  operators  were  in  the 
habit  of  negligently  constructing,  repairing,  or  caring  for  them, 
had  any  logical  or  rational  tendency  to  show  that  the  engine 
here  in  question  either  set  the  fire,  threw  the  sparks,  or  was 
negligently  cared  for  or  operated,  because  there  was  better  and 
conclusive  evidence  upon  all  these  questions — ^the  evidence  of 
its  actual  construction  and  condition,  and  of  the  method  in 
which  it  was  actually  operated  at  the  time  the  fire  occurred." 

That  case  is  in  point  here,  and  numerous  authorities  are  cited 
in  the  opinion  of  the  court  to  sustain  the  conclusion  reached. 

Another  case  in  point  is  Inman  v.  Elberton  A,  L.  R.  Co. 
(Ga.),  16  S.  E.  958,  35  Am.  St.  Rep.  232,  where  the  question 
was  whether  the  fire  in  question  was  set  out  by  one  or  the 
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other  of  two  distinctly  identified  engines,  and  it  was  not  claimed 
that  the  fire  was  caused  by  any  other,  the  opinion  saying:  *'The 
question  before  the  jury  was  whether  it  was  caused  by  one  of 
these,  and  the  negligence  alleged  was  negligence  in  the  con- 
dition and  management  of  these  two.  How  then  could  it  be 
material  or  relevant  to  show  negligence  on  other  occasions,  and 
in  regard  to  other  engines  than  these,  especially  when  there 
was  no  attempt  to  show  that  such  other  engines  were  of  like 
construction.  The  cases  cited  in  support  of  the  contention  that 
tliis  testimony  should  have  been  admitted  are  clearly  distin- 
guishable from  the  present  case.  In  some  of  them  the  evidence 
as  to  other  occasions  related  to  the  particular  engine  which  was 
alleged  to  have  caused  the  fire ;  and  in  the  other  cases  the  en- 
gine that  caused  the  fire  was  not  identified.  Where  the  engine 
that  caused  the  fire  cannot  be  fully  identified,  evidence  that  the 
defendant's  engines  frequently  emitted  sparks  on  former  occa- 
sions near  the  time  of  the  fire  in  question  is  generally  held  to 
be  relevant  and  competent  to  show  habitual  negligence,  and  to 
make  it  probable  that  the  plaintiff's  injury  proceeded  from  the 
same  quarter.  But  when  the  engine  is  identified,  the  same 
reason  does  not  operate,  and  evidence  as  to  the  condition  of 
other  engines  and  of  their  causing  fires  is  clearly  irrelevant." 

The  text-writers  sustain  the  view  taken  in  the  cases  above 
cited.  See  2  Sherman  &  Kedfield  on  L.  of  Neg.  (5  Ed.),  sec. 
675,  and  notes.    3  Elliott  on  Eiilroads,  sec.  1245. 

As  well  remarked  by  counsel,  in  the  argument  of  the  case 
here,  plaintiff  in  error  might  have  had  other  defective  engines, 
its  employees  may  have  been  guilty  on  other  occasions  of  negli- 
gence of  the  most  culpable  character,  yet  if  engine  No.  169, 
and  all  of  its  attachments,  so  far  as  these  were  connected  with 
the  prevention  of  fires,  were,  on  the  13th  of  November,  1901, 
such  as  the  law  prescribes,  and  if  the  crew  which  was  operating 
it  upon  that  day  at  the  time  it  passed  Ashby  station,  were  guilty" 
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of  no  omission  of  duty,  then  plaintiff  in  error  could  not  in  this 
case  be  held  Kable  for  the  tire  in  question. 

''The  party  who  affirms  negligence  must  establish  it  by  proof 
flUjflScient  to  satisfy  reasonable  and  well-balanced  minds.  The 
evidence  must  show  more  than  a  probability  of  a  negligent  act* 
An  inference  cannot  be  drawn  from  a  presumption,  but  must 
be  founded  upon  some  fact  legally  established.  This  court  haff 
repeatedly  held  that  when  liability  depends  upon  carelessness 
or  fault  of  a  person,  or  his  agents,  the  right  of  recovery  depends 
upon  the  same  being  showm  by  competent  evidence,  and  it  is 
incumbent  upon  such  a  plaintiff  to  furnish  evidence  to  show 
how  and  why  the  accident  occurred — some  fact  or  facts  by 
which  it  can  be  determined  by  the  jury,  and  not  be  left  entirely 
to  conjecture,  guess  or  random  judgment  upon  mere  supposition,- 
without  a  single  known  fact.''  C.  &  0.  By.  Co.  v.  Heath,  ante- 
p.  64,  48  S.  E.  508,  just  decided  by  this  court,  and  the  author-' 
ities  there  cited.  The  evidence  set  out  in  Bills  of  Exceptions 
1, 2  and  3  was  illegal  and  should  have  been  rejected. 

"It  is  a. well-settled  rule  of  this  court,  that  where  illegal  evi- 
dence has  been  admitted,  the  judgment  must  be  reversed,  as  it 
cannot  be  said  what  effect  the  illegal  evidence  may  have  had  on 
the  minds  of  the  jury.  ^So,  Mut,  As,  Society  v.  Trear,  29 
Gratt.  255,  and  authorities  there  cited. 

At  the  trial,  the  testimony  of  Charles  Puller  was  introduced 
hy  defendant  in  error,  over  the  objection  of  plaintiff  in  error, 
as  to  the  speed  of  the  train  at  a  point  a  mile  and  a  half  or  two 
lailes  distant  from  the  scene  of  the  fire  in  question,  and  this  is 
assigned  as  error.  We  are  of  opinion  that  this  evidence  was 
wholly  irrelevant  and  should  have  been  rejected. 

A  witness,  David  Wedlock,  having  testified  touching  a  cer- 
tain fire  near  the  right  of  way  of  plaintiff  in  error,  was  allowed 
to  answer  the  question,  whether  he  saw  anything  from  which 
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the  fire  could  have  started  except  the  railroad,  to  which  he 
made  a  negative  reply ;  and  this,  also,  is  assigned  as  error. 

We  are  of  opinion  that  the  question  was  not  only  leading  and 
suggestive,  but  called  merely  for  an  opinion  of  the  witness, 
which  was  improper,  and  should  not  have  been  permitted. 

The  next  assignment  of  error  is  to  the  refusal  of  the  Circuit 
Court  to  permit  a  \vitness  to  testify  at  the  instance  of  the 
plaintiff  in  error,  with  reference  to  fires  in  the  same  vicinity, 
set  out  by  duly  equipped  locomotives  on  the  lines  of  other  rail- 
way companies.  This  evidence  was  clearly  irrelevant  and  was 
properly  rejected. 

The  next  assig-nment  of  error  relates  to  the  manner  of  the 
examination  of  defendant  in  error  as  to  what  his  stock  of  goods 
consisted  of,  and  the  contention  is  that  the  questions  propounded 
were  leading  and  improper. 

The  questions  propounded  to  the  witness  were  unmistakably 
leading  or  suggestive  questions,  but  it  cannot  be  said  that 
plaintiff  in  error  was  prejudiced  thereby,  since  it  was  left  free 
to  cross-examine  the  witness  touching  his  examination  in  chief, 
and  thus  test  his  accuracy,  veracity  and  credibility. 

"When  and  under  what  circumstances  a  leading  question 
may  be  put  is  in  the  discretion  of  the  trial  court,  and  as  a 
general  rule  is  a  matter  which  cannot  be  assigned  as  error.  (1 
Oreenleaf  on  Ev.,  sec.  435).  But  if  it  could  be,  no  injury  re- 
sulting to  the  opposing  party  in  allowing  the  question  to  be 
asked,  it  would  not  be  reversible  error.  Richmond,  &c,  Ry- 
Co,  v.  Rtihin,  102  Va.  800,  47  S.  E.  834. 

Jlie  seventh  assignment  of  error  is  to  the  ruling  of  the  trial 
court,  permitting  the  defendant  in  error  to  give  to  th^^  j^^y  fl" 
estimate  of  the  total  amount  of  purchases  made  by  him  since 
he  had  occupied  the  location  at  which  he  was  at  the  time  of  the 
fire,  and  his  annual  sales  from  the  same  date. 

This  evidence  mav  be  of  little  value,  but  it  was  not  error  to 
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IKTuiit  it  to  go  to  the  jury,  to  be  considered  by  them  i 
it  was  worth.  The  owner  of  a  stock  of  goods  destroje( 
is  often  unable  to  produce  the  best  and  most  direct  evii 
to  the  value  of  the  goods,  and  he  can  only  be  required 
their  value  by  the  best  eWdence  obtainable. 

What  was  said  with  reference  to  the  nest  preceding 
ment  of  error  applies  to  the  eighth  and  ninth  aasignme 
the  eighth,  a  witness  was  allowed  to  give  the  valuatioi 
stock  of  goods  which  the  defendant  in  error  had  on  '. 
the  day  prior  to  the  iire,  based  upon  a  cursory  view,  n 
with  any  purpose  o£  valuation,  nor  any  expectation, 
would  have  caused  liim  to  give  especial  attention  to  the 
anfl  in  the  ninth,  the  matter  complained  of  is  the  admi 
the  estimate  of  a  witness  of  the  value  of  the  goods  see 
siore  two  days  before  the  fire.  We  do  not  think  that  ti 
till  in  error  could  have  been  prejudiced  by  that  evide 
was  of  little  value,  and  was  doubtless  so  considered  by  t 

The  eleventh,  twelfth,  thirteenth,  fourteenth,  and  1 
assignments  of  error  relate  to  the  action  of  the  trial  > 
giving  certain  instructions  for  defendant  in  error,  the 
of  certain  instnictions  asked  for  by  the  plaintiff  in  er; 
the  giving  of  the  court's  own  instructions  in  lieu  of  t 
fused. 

We  shall  not  attempt  to  review  these  several  assignn 
error,  as  we  consider  it  sufficient  to  say  that  the  inst 
given  covered  the  whole  law  of  the  case,  stated  in  a  pi 
careful  manner,  «o  as  to  g\iard  the  rights  of  both  partii 

The  remaining  assignment  of  error  is  to  the  refnsa 
court  to  set  aside  the  verdict  of  the  jury,  as  contrary  to 
and  the  evidence,  and  because  the  verdict  is  exees^ve. 
case  has  to  go  back  for  a  new  trial,  on  the  grounds  herei 
stated,  we  deem  it  inexpedient  to  discuss  the  evidence  ce 
in  the  record. 
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e  judgment  of  the  Circuit  Court  will  be  reversed  and  an- 
1,  the  verdict  of  the  jury  set  aside,  and  the  cause  remanded 
new  trial,  to  be  had  in  accordance  with  the  viewa  herein 
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Afcfimmtfl:. 

Yost  v.  Ramey  and  Others. 
NoTOmber  23,  1904. 

t  Statutory  Bonds— Cor dif ton  Kot  AulhorUed.~A  statutory  in 
not  iDTatld  because  It  coDtalna  some  provlalone  or  condlttoi 
preacnt>ed  by  the  statute.  It  Is  Told  as  a  statutory  bond  as 
prOTtsIons  and  conditions  not  authorized  b;  law,  but  so  far 
compiles  with  the  statute  It  may  b«  enforced  as  a  statutory 
If  the  authorized  and  unauthorized  provisions  and  condltlot 
be  severed. 

1  Attobbey  IX  Fact — Excess  of  PoKer. — "Where  an  attorney  ii 
Is  authorized  to  sign  his  principal's  name,  as  surety  for  ac  i 
tor,  to  the  "bond  required  by  the  court"  of  the  executor,  a 
signs  tbe  name  to  such  bond,  which  contains  some  provlsioi 
required  by  law,  which  condlti<nis  are  severable  and  void,  t 
not  In  excess  of  the  attorney's  powers,  and  his  principal  Is  I 

3.  ExEciTOBS  Aso  Admisistratorb — Bond  of  Executor — Unauth 
Conditions— Legal  DurfM— The  law  requires  a  bond,  with  c 
conditions,  to  be  executed  before  an  executor  la  allowed  to  q 
as  such,  and  where  such  bond,  with  sureties,  has  in  fact 
executed,  but  contains  severable  conditions  not  required  b] 
the  obligors  will  not  be  heard  to  say  that  they  acted  under 
duress.  The  doctrine  of  legal  duress  applicable  to  contraci 
torted  by  officers  under  color  of  their  olllce  has  no  applicati 
Iwnds  required  by  law. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Bockingham 
TOtmtj,  in  a  suit  in  chancery,  wherein  the  appelleea  were  the 
complainants,  and  the  appellant  and  others  were  the  defendants. 


Aifirmed. 
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The  opinion  states  the  case. 

A.  C,  Braxton,  T.  E,  Hackman  and  J,  B.  Stephenson,  for 
the  appellant. 

T,  N.  Haas,  E,  E.  Stickley  and  8ipe  &  Harris,  for  the 
appellees. 

BucHAN^AN,  J.,  delivered  the  opinion  of  the  court. 

The  principal  question  in  this  case  is  whether  the  sureties  of 
Winfield  Liggett,  executor  of  E.  W.  Sibert,  deceased,  are 
bound  by  his  alleged  executorial  bond.  The  bond  was  executed 
after  the  Code  of  1887  had  gone  into  effect,  but  instead  of  con- 
taining the  waiver  provided  by  section  177  of  that  Code,  which 
was  that  such  bonds  should  "contain  as  to  the  respective 
obligors  a  waiver  ...  of  any  claim  or  right  to  discharge 
any  liability  to  the  Commonwealth  arising  under  said  bond  or 
by  virtue  of  said  office,  post  or  trust,  with  coupons  detached 
from  bonds  of  the  State.''  It  contained  the  waiver  provided  by 
an  act  approced  August  26,  1884  (Acts  1884,  pp.  24-5),  which 
was  that  "as  to  all  the  obligors  executing  same  ...  a 
waiver  of  any  claim,  right  or  privilege  to  discharge  any  liability 
arising  under  said  bond,  or  by  virtue  of  said  office  or  trust  in 
any  currency,  funds,  coimter-claims  or  offsets,  other  than  legal 
tender  currency  of  the  United  States,"  and  which  was  no 
longer  in  force. 

One  of  the  contentions  of  the  sureties  is  that  the  insertion  in 
the  bond  of  a  waiver  or  condition  not  authorized  by  law  ren- 
dered the  bond  invalid  as  a  statutorv  bond. 

The  question  involved  in  that  contention  has  been  carefully 
considered  by  this  court  and  a  different  conclusion  reached.  In 
the  case  of  Pratt  v.  Wright  and  Others,  13  Gratt.  175,  67  Am. 
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Dec.  767,  the  bond  of  the  guardian  varied  from  the  act 
which  it  was  taken  in  two  particulars.  Instead  of  re< 
simply  '"the  faithful  execution  of  bis  office,"  as  the  : 
provided,  it  required  the  guardian  to  pay  and  deliver 
wards  all  such  estate  as  now  is,  or  as  hereafter  shall 
to  be  due  to  them  when  and  as  soon  as  they  shall  at 
lawful  age,  or  when  thereto  required  by  the  justices 
court";  and  it  also  required  that  the  guardian  shoul 
liarjnless  the  justices  from  all  trouble  and  damages  that 
arise  about  the  said  estate.  These  departures  involvoi 
ances,  aaJd  the  court,  not  only  in  form,  but  also  to  some 
in  substance,  from  the  bond  which  the  law  directed  to  l>e 
the  first  clause  in  the  condition  stopping  short  of  the  i 
qniremeiit  of  the  act,  and  thf;  last  super-adding  a  nc 
independent  condition  which  the  act  does  not  mention, 
withstanding  these  variances,  the  court  held  that,  altliou 
bond  was  not  as  extensive  as  the  statute  required,  yet  a 
laled  to  a  part  of  the  duty  of  the  guardian,  the  bond  v 
void,  but  bound  the  obligors  to  the  extent  of  that  con 
and  it  further  hold  that  the  covenant  in  the  bond  to  ind' 
the  justices,  which  was  not  required  by  the  act,  and  thi 
not  obligatory,  did  not  avoid  the  bond.  The  court  res 
conclusion  upon  the  principle  that  there  is  no  valid  dist 
between  bonds  and  other  deeds  containing  conditions,  coi 
or  grants,  not  malum  in  se  but  illegal  at  common  la 
those  containing  conditions,  covenants  or  grants  illegal 
express  prohibitions  of  statutes.  In  each  case  the  br 
other  deeds  are  void  as  to  conditions,  covenants  or  grants  tnat 
are  illegal,  and  are  good  as  to  all  others  which  are  legal  and 
nnexeeptionable  in  their  purport.  The  only  exception  is  where 
the  statute  has  avoided  the  whole  instrument  to  all  intents  and 
purposes. 
In  Gibson  v.  Beckham,  &c.,  16  Gratt.  321,  which  involved, 
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among  other  things,  the  vaKdity  of  an  administrator's  bond, 
Judge  Alien,  who  delivered  the  opinion  of  the  court,  reviewed 
the  decisions  of  this  court  upon  the  subject  we  are  now  con- 
sidering, and  upon  other  questions  which  arose  in  that  case,  and 
declared  that  from  those  cases  might  be  deduced,  among  others, 
the  following  principle :  That  **where  the  court  or  officer  has 
authority  or  capacity  to  take  a  bond,  and  makes  a  mistake  by 
omitting  some  condition  prescribed  or  inserting  a  condition  not 
authorized,  or  illegal,  unless  the  statute  by  express  words  or 
necessary  implication  makes  it  wholly  void,  the  bond  is  not 
woid;  the  good  shall  not  be  vitiated  by  the  bad,  and  the  bond 
jnay  be  sued  on  so  far  as  the  conditions  are  good  as  a  statutory 
;bond.  .  .  ."  And  then  adds  that  those  principles,  firmly 
.established,  are  essential  to  the  security  of  the  public  and  in- 
dividuals. Bonds  of  sheriffs,  clerks,  and  other  officers,  of  ad- 
ministrators, etc.,  are  taken  in  the  absence  of  those  who  may 
he  most  affected  by  the  acts  of  such  functionaries,  and  should 
be  sustained  unless  clearly  made  invalid  by  law.  "Xor  do  I 
perceive,''  he  said,  "how  the  surety,  as  has  been  argued,  can 
occupy  any  higher  ground  than  his  principal.  It  is  his  inter- 
vention which  has  enabled  the  principal  to  act,  and  he  should 
be  bound  to  the  extent  of  his  obligation  for  him."  The  princi- 
ple announced  in  these  cases  was  approved  and  followed  in 
Jackson  v.  Hopkins,  92  Va.  601,  604,  24  S.  E.  234. 

Section  177  of  the  Code,  which  was  the  law  in  force  when 
the  bond  in  question  was  taken,  merely  describes  the  form  and 
purport  of  the  bond  to  be  taken  and  does  not  declare  that  all 
other  bonds  not  taken  in  the  prescribed  form  shall  be  utterly 
void ;  and,  as  was  said  in  Pratt  v.  Wright,  &c.,  supra,  approving 
«nd  following  U.  S.  v.  Bradley,' 10  Peters,  343,  9  L.  Ed.  448, 
^^it  would  be  a  mischievous  interpretation  of  the  act  to  hold 
that  under  such  circumstances  it  was  the  intendment  of  the  act 
that  the  bond  should  be  void,  and  that  it  was  a  sufficient  com- 
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pliance  with  the  policy  of  the  act,  and  in  consonance  with  the 
dictates  of  the  common  law  and  common  sense  to  hold  the  bond 
void  as  to  any  condition  imposed  beyond  what  the  law  required 
and  good  so  far  as  it  was  in  conformity  to  the  act. 

The  covenant  in  the  bond,  by  which  the  obligors  waived  any 
claim,  right  or  privilege  to  discharge  any  liability  arising  under 
the  said  bond,  or  by  virtue  of  said  office  or  trust  in  any  cur- 
rency, funds,  counter-claims  or  offsets  other  than  legal  tender 
currency  of  the  United  States,  not  being  required  by  the 
statute,  was  not  obligatory  on  the  parties,  and  to  that  extent 
the  bond  is  void,  as  a  statutory  bond,  but  the  bond  may  be 
sued  on  so  far  as  its  conditions  are  in  conformity  to  the  act. 
The  condition  of  the  bond,  that  the  executor  "shall  faithfully 
discharge  the  duties  of  his  office,"  and  which  is  in  conformity 
to  the  statute  (Code,  sec.  177),  is  sufficiently  broad  to  cover  the 
breach  or  breaches  alleged  and  proved,  and  upon  which  is  based 
the  decree  complained  of. 

Having  reached  the  conclusion  that  the  bond,  in  so  far  as  it 
contained  conditions  which  were  not  authorized  by  law,  was 
void,  it  follows  that  the  contention  of  Yost,  one  of  the  sureties, 
who  executed  the  bond  by  an  attorney  in  fact,  that  he  is  not 
bound  by  the  bond  because  its  provisions  were  in  excess  of  the 
power  conferred,  cannot  be  sustained.  His  power  of  attorney 
authorized  his  attorney  in  fact  to  execute  for  him,  as  one  of  the 
sureties  of  Liggett,  "the  bond  required  by  the  court."  The 
bond,  80  far  as  it  is  valid  and  effective,  does  not  contain  any 
provision  or  condition  in  excess  of  what  the  statute  required, 
and  what  it  was  the  duty  of  the  court  to  insert  in  the  bond.  The 
act  of  the  attorney  in  fact  was  therefore  within  the  power  con- 
ferred. 

It  is  further  insisted  that  the  executor  was  "required  by  the 
court"  to  execute  the  bond  in  question  as  a  condition  precedent 
to  his  exercising  the  functions  of  his  office ;  that  it  was  there- 
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fore  an  involuntary  bond,  and,  its  conditions  being  in  excess  of 
the  requirements  of  the  statute,  is  void,  because  executed 
under  legal  duress. 

The  doctrine  that  contracts  extorted  colore  officii  are  executed 
under  legal  duress  and  are  therefore  void,  applies,  we  appre- 
hend, only  to  contracts  which  the  law  does  not  require,  for 
such  a  bond  stands  not  upon  the  statute  but  upon  the  voluntary 
consent  of  the  obligor  to  assume  obligations  outside  of  the  law; 
but  where  the  law  requires  a  bond  with  certain  conditions  to 
be  inserted,  the  pressure  of  the  court  or  officer  demanding  it  is 
not  the  pressure  of  official  power,  but  the  pressure  of  the  law, 
and  the  party  who  has  only  complied  with  a  legal  obligatiou 
^vill  not  be  heard  to  say  that  he  did  not  act  voluntarily  but 
mider  the  compulsion  of  official  power.  If  such  a  bond  contain 
conditions  or  provisions  in  excess  of  the  requirements  of  the 
statute,  to  that  extent,  as  we  have  already  seen,  it  is  void,  as  a 
statutory  bond,  but  so  far  as  it  contains  conditions  or  pro- 
visions required  by  the  statute,  it  must  be  regarded  as  volun- 
tarily given,  and  will  be  enforced  as  a  statutory  bond  pro  tanto, 
imless  the  authorized  and  unauthorized  conditions  and  provisions 
of  the  bond  are  so  interwoven  that  they  are  not  severable.  That 
the  valid  and  invalid  conditions  and  provisions  of  the  bond 
under  consideration  are  separable  is  clear.  The  valid  condition 
of  the  bond  is  capable  of  being  treated  as  a  complete  contract 
by  itself. 

We  are  of  opinion  that  there  is  no  error  in  the  decree  ap- 
pealed from,  and  that  it  should  be  affirmed. 

Affirmed, 


Va.]  Triplett  r.  Fauver.  12»j 
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TripI/Ett  v.  Fauver  and  Others. 

November  23,  1904. 

1  .Corporations — Directors*  Meetinff — Pernonal  Intervnt  of  Dinctor. — 
Wbere  only  three  out  of  five  directors  of  a  corporation  are  present 
at  a  meeting  of  the  board,  they  cannot  determine  a  matter  in 
which  one  of  them  is  personally  interested  otherwise  than  as  a 
stockholder.  As  to  such  matters  the  board  is  without  a  quorum, 
and  its  action  is  invalid.    Code,  Sec.  1122. 

2.  Lease — Option  to  Continue — Case  in  Judgment. — The  President  and 

General  Manager  of  a  company,  having  leased  its  property  for 
one  year,  with  the  privilege  of  continuing  the  lease  four  years 
longer,  and  having  taken  possession  of  the  property  under  the 
contract  and  remained  in  undisputed  control  thereof  until  the  in- 
stitution of  this  suit,  which  was  more  than  two  years  after  the 
date  of  the  lease,  without  any  meeting  of  the  stockholders  or 
directors  in  the  meantime,  and  without  giving  notice  of  any  kind 
to  the  lessor  of  an  intention  to  surrender  the  lease,  was  properly 
held  to  have  exercised  his  privilege  in  favor  of  continuing  the 
lease  after  the  expiration  of  the  first  year. 

3.  Equity   Pleading — Suit   to   Wind   Up   Corporation — Order  of   Refer- 

ence — Claims  for  Expenses — Case  in  Judgment. — A  bill  filed,  in  con- 
formity with  the  statute,  to  wind  up  an  unprofitable  corporation, 
charges  that  the  company's  property  is  being  operated  and  man- 
aged by  the  company.  There  was  no  demurrer  to  the  bill.  The 
company's  property  was  sold  by  consent,  and  a  consent  order  of 
reference  was  made  in  order  to  ascertain  the  liabilities  of  the 
company.  Under  this  order,  the  President  and  General  Manager 
preferred  a  large  claim  for  the  expense  of  running  the  company 
for  some  time  prior  to  the  institution  of  the  suit.  This  was  op- 
posed on  the  ground  that  he  was,  during  this  time,  lessee  of  the 
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property,  and  the  debt  was  his  personal  debt  and  not  a  debt  of 
the  company.  The  trial  court  having  so  held,  objection  is  made 
in  this  court  that  under  the  pleadings,  alleging  that  the  property 
was  operated  and  managed  by  the  company,  the  trial  court  erred 
in  allowing  complainants  to  claim  that  the  property  was  under 
lease. 

Held:  The  objection  is  without  merit.  The  President  and  Gen- 
eral Manager  was  in  the  attitude  of  a  plaintiff  asserting  a  claim 
against  the  company  under  an  order  of  reference  to  which  he 
had  consented,  and  the  complainants  had  the  right  to  resist 
its  correctness.  They  could  not  have  anticipated  that  such  a 
claim  would  be  preferred,  nor  be  expected  to  allege  in  their  bill 
facts  as  the  basis  of  defense  of  a  claim  of  which  they  were  ig- 
norant 

4.  Corporations — Compensation  of  President  and  Directors. — One    who 

is  President  and  a  Director  in  a  company  cannot  claim  extra 
compensation  for  services  in  closing  out  the  stock  and  settling 
up  the  accounts  of  the  company,  unless  it  is  allowed  by  the  stock- 
holders.   Code,  Sec.  1119. 

5.  Corporations — Endorsement  of  "Note — Ultra  Tires  Acts — Case  in  Judg- 

ment.— Upon  the  evidence  in  this  cause  it  is  clear  that  the  substi- 
tution by  the  president  of  a  company  of  its  name  as  endorser, 
instead  of  his  own,  on  a  note  for  which  it  was,  in  its  inception, 
in  no  way  liable,  was  without  consideration  to  the  company,  with- 
out authority  from  it,  ultra  vires,  and  therefore  void. 

Api^eal  from  a  decree  of  the  Corporation  Court  of  the  city 
of  Staunton,  pronounced  in  a  suit  in  chancery,  wherein  the  ap- 
pellee, Fauver,  and  others  were  the  complainants,  and  the  ap- 
pellant and  others  were  the  defendants 

Affirmed. 

The  opinion  states  the  case. 

Patrick  &  Oordon,  for  the  appellant. 

Elder  &  Elder  and  /.,  J.  L.,  &  R.  Bumgardnery  for  the  ap« 
pellees. 
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Eabrison,  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  cause  was  tiled  by  a  large  minority  of  the 
stockholders  of  the  Staunton  Milling  Company,  under  an  act 
approved  February  16,  1901,  entitled  ^'An  act  to  provide  for 
winding  up  abandoned,  insolvent  or  unprofitable  corporations 
at  the  suit  of  stockholders." 

The  allegations  are  that  the  principal  purpose  for  which  the 
company  was  formed,  namely,  the  manufacture  of  flour,  had 
failed;  that  the  company  had  become  insolvent;  that  its  assets 
were  being  consumed  in  expenses,  without  benefit  or  probable 
benefit  to  the  stockholders;  and  that  its  affairs  were  being 
grossly  mismanaged  by  those  holding  or  controlling  a  majority 
of  its  stock.  The  prayer  is  that  the  company  may  be  wound  up, 
its  just  debts  paid,  and  any  surplus  remaining  distributed 
among  the  several  stockholders.  To  this  end  a  receiver  was 
asked  for  to  take  charge  of  the  property  and  preserve  ancl 
manage  the  same  until  the  indebtedness  was  ascertained  and 
the  assets  reduced  to  money.  The  company  and  the  majority 
stockholders  were  made  parties  defendant. 

Upon  the  filing  of  this  bill,  the  parties  plaintiffs  and  de- 
fendants, by  their  counsel,  entered  into  an  agreement  in  writing 
providing  for  a  sale  at  once  of  the  real  estate  of  the  company, 
and  for  a  distribution  of  all  of  its  assets,  under  the  orders  of 
the  court,  according  to  the  rights  of  those  interested  therein. 
This  agreement  was  made  the  basis  of  a  consent  decree  ap- 
pointing commissioners  to  sell  the  real  estate  and  manufacturing 
plant  of  the  company,  wdthout  waiting  for  an  ascertainment  of 
its  indebtedness;  and  referring  the  cause  to  a  commissioner  to 
ascertain  and  report  upon  the  assets  and  liabilities  of  the  com- 
pany. 

Under  this  decree  the  sale  ordered  was  made  within  a  few 
^eeks,  at  $18,000.00,  and  confirmed  without  objection.    It  ap- 
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pears  from  the  record  that  the  capital  stock  of  the  Staunton 
Milling  Company  was  divided  into  sixty  shares  of  the  par  value 
of  $500.00  per  share.  Of  these  the  appellant  owned  twenty- 
eight;  his  brother,  L.  Triplett,  two,  and  J.  Cox  one,  aggregat- 
ing thirty-one  shares,  one  more  than  half  of  the  whole.  These 
three  shareholders  are  knowoi  throughout  the  record  as  the 
^'majority  stockholders.''  The  remaining  twenty-nine  shares 
were  o\vned  by  the  appellees,  J.  A.  Fauver  and  others,  known 

as  the  ^'minority  stockholders." 

I. 

For  some  years  prior  to  the  institution  of  this  suit,  there  was 
great  lack  of  harmony  between  those  owning  the  thirty-one 
shares,  and  those  owning  the  twenty-nine  shares;  the  latter, 
on  account  of  the  constantly  failing  condition  of  the  company, 
insisting  that  its  affairs  should  be  wound  up,  and  the  company 
retired  from  business,  while  the  majority  stockholders  held  to 
and  carried  out  a  contrary  view.  This  condition  of  affairs  con- 
tinued, the  business  of  the  company  going  from  bad  to  worse 
each  year,  until  May  2,  1899,  when  a  meeting  was  held,  at 
which  all  the  stockholders  were  present  in  person  or  by  proxy, 
and  it  was  unanimously  resolved  to  accept  a  proposition  then 
submitted  on  behalf  of  the  appellant,  J.  I.  Triplett,  providing 
for  a  lease  of  the  property  to  him.  The  proper  officers  of  the 
company  were  empowered  to  carry  out  the  arrangement  and 
understanding  of  the  meeting  with  respect  to  this  lease.  The 
minutes  of  this  meeting  and  the  contract  in  writing,  which  was 
executed  by  the  appellant,  show  that  the  lease  was  for  one  year 
from  July  1,  1890,  with  the  privilege  to  the  lessee  of  continu- 
ing the  same  four  years  longer,  in  consideration  of  $1,500.00 
per  (uinnmy  payable  to  the  company  in  semi-annual  instalments 
on  the  first  days  of  Januaiy  and  »Tuly  in  each  year.  The  lessee 
continued  in  possession  of  the  property  under  this  contract 
from  its  date  until  the  institution  of  this  suit  on  the  15th  dav 
of  eTiilv,  1901. 
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Some  question  is  made  that  the  lease  did  not  continue  but 
one  year;  that  the  appellant,  after  the  expiration  of  the  lirst 
Year,  resumed  his  old  relation  to  the  company  of  president, 
and  general  manager,  and  conducted  the  business  on  behalf  of, 
and  at  the  cost  of,  the  Staunton  Milling  Company,  and  not  at 
his  own  risk  and  charge  as  lessee ;  that  this  view  of  his  relation 
to  the  company  was  ratified  and  approved  by  a  meeting  of  the 
Board  of  Directors,  held  July  16,  1901. 

The  record  shows  that  the  appellant  took  possession  of  the 
property  under  his  contract  of  lease  and  remained  in  undis- 
puted control  thereunder  up  to  the  institution  of  this  suit, 
without  in  the  meantime  a  meeting  of  either  stockholders  or 
directors  being  held,  and  without  notice  of  any  sort  to  the  lessor 
of  any  purpose  on  his  part  to  surrender  the  lease.  The  facts 
appearing  of  record  make  it  clear  that  the  appellant  was  prop- 
erly held  to  have  exercised  his  privilege  in  favor  of  continuing 
the  lease  after  the  expiration  of  the  first  year.  The  so-called 
meeting  of  directors  of  July  16,  1901,  was  held  more  than  two 
years  after  the  lease  was  made,  and  was  composed  of  the  three 
majority  stockholders.  Every  act  of  this  meeting  was  in  the 
interest  of  the  appellant,  the  object  being  to  relieve  him  of  the 
expenses  occasioned  by  the  operation  of  the  mill  from  July  1, 
1900,  to  July  16,  1901. 

The  Code,  sec.  1122,  provides  **that  no  member  of  a  board 
shall  vote  on  a  question  in  which  he  is  personally  interested 
otherwise  than  as  a  stockholder." 

The  meeting  under  consideration  being  constituted,  as  it 
was,  of  three  out  of  five  directors,  and  J.  I.  Triplett  being 
vitally  interested  otherwise  than  as  a  stockholder  in  the  mat- 
ters to  be  determined,  he  could  not  vote,  and  the  meeting  was 
left  without  a  quorum  for  the  transaction  of  business.  It  was 
therefore  properly  held  that  the  acts  of  this  meeting  were  in- 
valid, and  of  no  binding  force  upon  any  one. 
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It  further  appears  from  the  record  that,  under  the  order  of 
reference,  the  appellant  filed  a  statement  asserting  an  indebted- 
ness in  his  favor  against  the  company  of  $7,452.71.  This  claim 
was  based  largely,  if  not  entirely,  upon  the  idea  that  appellant, 
after  July  1,  1900,  was  running  the  mill  for  the  company,  and 
not  for  himself,  as  lessee.  The  appellees  contended  that  ap- 
pellant was  operating  the  mill  as  lessee,  and  that  as  such  he 
and  not  the  company  was  responsible  for  the  losses  incident  to 
such  operation,  and  that  a  settlement  upon  this  basis  would 
exonerate  the  company  from  all  liability  upon  the  claim  as- 
serted by  him. 

The  lower  court  having  held  adversely  to  appellant,  his  first 
assignment  of  error  is  to  its  action,  "in  allowing  complainants, 
under  the  pleadings  in  this  cause,  to  claim  that  the  plant  was 
under  lease,  and  to  set  up  a  claim  for  rent,  instead  of  holding, 
as  the  bill  alleged,  that  the  property  was  being  operated  and 
managed  by  the  company.  If  complainants  had  alleged  in 
their  bill  the  case  now  insisted  on  and  set  out  by  the  court  in 
its  opinions,  the  bill  would  have  been  dismissed."  The  conten- 
tion seems  to  be  that  this  is  not  a  proper  suit  in  which  to  deter- 
mine the  relation  of  appellant  to  the  Staunton  Milling  Com- 
pany after  July  1,  1900;  that  because  the  bill  did  not  allege 
that  appellant  was  holding  as  lessee,  the  complainants  cannot 
now  defend  the  claim  asserted,  upon  the  ground  that  it  was 
made  up  of  losses  incurred  by  him  as  lessee,  and  for  which  he 
alone  was  responsible.  The  bill  was  filed  to  wind  up  an  un- 
profitable corporation,  and  its  allegations  are  in  conformity 
with  the  provisions  of  the  act  imder  which  the  proceeding  was 
instituted.  It  was  not  demurred  to,  and  no  objection  was  made 
to  the  sale  of  the  property  or  the  order  of  reference  calling  for 
a  report  of  debts.  It  is  difficult  to  understand  how  the  com- 
plainants could  have  been  expected  to  anticipate  that  the  appel- 
lant would  set  up  against  the  company  a  large  claim ;  or  be  ex- 
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pected  to  allege,  in  such  a  bill,  facts  as  a  basis  for  defending 
a  claim  they  had  no  reason  to  suppose  existed.  So  far  as  the 
claim  of  appellant  is  concerned,  he  is  in  the  attitude  of  plaintiff 
asserting  an  indebtedness  against  the  company,  before  a  com- 
luissioner,  charged  with  the  duty  of  auditing  just  and  proper 
claims.  It  is  always  permissible,  under  such  circumstances,  for 
those  interested  to  show  that  the  claim  is,  for -any  reason,  not 
valid,  and  should  not  be  audited.  The  whole  subject  of  ap- 
pellant's  relation  of  lessee  to  the  company  has  been  brought  to 
the  front,  not  by  the  appellees,  but  by  appellant's  assertion 
agaiDst  the  company  of  a  claim  that  necessarily  involved  an 
inquiry  into  that  subject.  It  would  be  a  denial  of  justice  to 
sustain  the  contention  of  appellant  and  to  allow  his  claim  to  be 
audited  notwithstanding  the  adequate  and  complete  defense 
made  thereto  before  the  commissioner. 

The  second  assignment  of  error  is  to  the  action  of  the  court 
m  holding  that  appellant  was  responsible  for  the  amount  ex- 
pended on  the  property  during  the  year  1900.  This  objection 
relates  to  the  refusal  of  the  court  to  allow  appellant  credit  for 
repairs  put  by  him  upon  the  mill  during  the  year  commencing 
July  1,  1900,  and  ending  July  1,  1901. 

As  already  seen,  appellant  was  during  that  year  the  lessee 
of  the  property,  and  under  the  express  terms  of  the  lease  he 
was  to  make  all  repairs.  The  clause  to  that  effect  is  as  follows : 
**It  being  expressly  understood  that  J.  I.  Triplett  is  to  make  all 
necessary  repairs  for  putting  the  plant  in  shape  for  starting  up, 
and  be  at  all  expense  in  keeping  it  in  repair  and  turn  the  prop- 
erty over  to  the  company  at  the  end  of  the  lease,  in  as  good 
condition  as  when  received,  ordinary  wear  and  tear  excepted, 
the  lessee  to  pay  the  water  tax.''  Under  this  contract  it  is 
perfectly  clear  that  the  court  did  not  err  in  holding  that  appel- 
lant was  not  entitled  to  recover  against  the  company  his  claim 
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for  repairs  put  upon  the  property  during  the  time  it  was  in  his 
hands  as  lessee. 

The  third  assignment  of  error  is  to  the  action  of  the  court 
in  not  allowing  appellant  the  sum  of  $357.00,  charged  by  him 
for  closing  out  the  business  of  the  company. 

At  the  meeting  of  the  stockholders  held  May  2,  1899,  the 
appellant  was  directed  to  close  out  the  stock  on  hand,  settle  up 
outstanding  accounts,  and  report  his  transactions  at  the  close 
of  the  business  year,  which  was  July  1,  1899.  He  was  at  that 
time  president,  director,  and  general  manager  of  the  company, 
and  being  paid  a  salary  for  his  services.  The  stockholders  did 
not  then  and  have  not  since  made  any  special  allowance  to  him 
for  the  work  of  closing  up  the  business,  as  directed.  Section 
1119  of  the  Code  provides  that  "there  shall  be  no  compensa- 
tion for  services  rendered  by  the  president  or  any  director, 
unless  it  be  allowed  by  the  stockholders. '^  Under  this  statute, 
the  stockholders  not  having  allowed  this  claim  for  compensa- 
tion, it  was  properly  rejected  by  the  court. 

The  fourth  and  last  assignment  of  error  is  to  the  action  of 
the  court  in  holding  that  the  Catt  &  Wilson  note  was  an  indi- 
vidual liability  of  appellant  and  not  a  debt  of  the  company. 

The  evidence  shows  that  Catt  &  Wilson  owed  the  Staunton 
Milling  Company  a  balance  of  $1,500.00  on  their  stock  sub- 
scription to  the  company.  For  the  purpose  of  discharging  this 
indebtedness,  Catt  executed  his  negotiable  note  for  $1,500.00, 
payable  to  and  endorsed  by  Wilson.  This  note  was  discounted 
by  the  Bank  of  Mount  Jackson,  at  the  request  and  upon  the 
endorsement  of  J.  I.  Triplett,  the  appellant,  and  the  proceeds 
was  used  to  pay  the  balance  due  on  the  stock  subscription  of 
Catt  &  Wilson.  The  Staunton  Milling  Company  did  not  en- 
dorse, nor  did  it  have  anything  to  do  with  this  transaction. 
This  note  was  curtailed  from  time  to  time  by  Catt  &  Wilson, 
until  it  was  reduced  about  one-half.    At  some  time  prior  to  the 
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last  renewal,  the  appellant  substituted  for  his  personal  endorse- 
ment on  the  note  the  endorsement  of  the  company,  as  follows : 
*M.  I.  Triplett,  Pres.  Staunton  Milling  Co."  When  the  note 
became  due,  Catt  &  Wilson  having  failed,  it  was  taken  up  by 
appellant  and  by  him  charged  up  against  the  company  on  its 
books. 

It  is  clear  from  the  evidence  that  in  the  inception  of  this 
transaction  the  company  was  in  no  way  liable,  and  it  is  equally 
clear  that  the  act  of  the  appellant,  in  attempting  to  make  the 
company  liable  by  substituting  it  as  endorser  in  the  place  of 
his  individual  endorsement,  was  without  consideration  to  the 
company,  without  authority  from  the  company,  ultra  vires,  and 
therefore  void.  The  note  was  the  individual  liability  of  the 
appellant,  and  the  action  of  the  lower  court  in  disallowing  it  as 
a  claim  against  the  company  was  plainly  right. 

Upon  the  whole  case,  we  are  of  opinion  that  there  is  no  error 
ill  the  decree  complained  of,  and  it  must  be  affirmed. 

Afftrmed. 
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Murray  and  Wife  v.  Rickard. 
November  23,  1904. 

1.  Real  Estate  Agent — Conimissions — Case  in  Judgment. — The  owner 
of  real  estate  employed  an  agent  to  sell  it  on  terms  set  out  in  a 
writing  which  contained  the  following  as  one  of  the  clauses  to  be 
inserted  in  the  contract  of  sale:  "Should  any  of  the  above  pay- 
ments not  be  made  at  maturity,  all  former  payments  to  be  for- 
feited, and  neither  party  to  have  any  claim  upon  the  other."  A 
sale  was  eftected  on  these  terms.  The  agent  was  to  receive  a 
commission  of  five  per  cent,  on  the  purchase  money,  to  be  paid 
out  of  the  payments  as  made.  After  making  several  payments, 
upon  which  the  agent  received  his  commission,  the  purchaser  be- 
came utterly  insolvent  and  defaulted  in  his  payments,  and  the 
owner  took  back  the  land,  cancelled  the  purchaser's  obligations 
for  future  payments,  and  with  his  assent  sold  and  conveyed  the 
land  to  another  party.  The  first  purchaser  forfeited  the  payments 
already  made,  and  released  all  claims  to  the  land,  for  a  sum  in 
excess  of  the  balance  of  principal  sum  due  by  him.  Agent  sued 
for  commissions  on  so  much  of  the  original  purchase  money  as 
was  not  paid  by  the  first  purchaser. 

Held:  He  was  not  entitled  to  recover,  as  the  parties  had  only 
done  what  they  had  the  right  to  do  under  the  terms  of  their  con- 
tract effected  through  him,  and  upon  which  he  based  his  claim  for 
compensation.  It  was  further  held,  upon  the  evidence,  that  the 
owner  had  not,  by  agreement  or  conduct,  made  any  change  in  the 
agent's  rights  under  the  original  contract  of  employment. 

Appeal  from  decrees  of  the  Circuit  Court  of  Kockingham 
county  in  a  suit  in  chancery,  wherein  the  appellee  was  the  com- 
plainant, and  the  appellants  and  others  were  the  defendants. 

Reversed. 
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The  opinion  states  the  case. 

Conrad  &  Conrad,  for  the  appellant. 

John  E.  Roller  and  Sipe  &  Harris,  for  the  appellees. 

Cardwell,  J.,  delivered  the  opinion  of  the  court. 

On  the  21st  day  of  December,  1892,  Mary  H.  Murray  and 
Henry  M.  Murray,  her  husband,  by  letter  authorized  W.  H. 
Eickard  as  a  special  agent,  to  make  sale  of  a  tract  of  44,000 
acres  of  land,  known  as  the  HoUingsworth  survey,  belonging  to 
3Irs.  Murray,  and  situated  partly  in  Virginia  and  partly  in 
West  Virginia,  the  sale  to  be  made  on  the  following  terms : 

**At  $3.00  per  acre,  allo^ving  you  a  commission  of  5  per  cent, 
on  the  purchase,  said  commission  to  be  paid  out  of  the  payments 
as  made. 

**The  payment  for  the  lands  to  be  as  follows :  For  an  option 
of  twelve  months  a  payment  within  fifteen  days  of  this  writing 
of  $5,000.00 ;  at  the  expiration  of  twelve  months  $5,000.00 ; 
at  the  expiration  of  eighteen  months  $5,000.00 ;  at  the  expira- 
tion of  twenty-four  months  $5,000.00,  and  at  the  expiration  of 
thirls  months  the  balance  of  the  purchase  monev.  The  de- 
f erred  payments  to  bear  interest  at  tlie  rate  of  6  per  cent,  per 
annum  from  the  date  of  first  payment.  Should  any  of  above 
payments  not  be  made  at  maturity,  all  former  payments  to  be 
forfeited,  and  neither  party  to  have  any  claim  upon  the  other. 
Bnt  in  the  case  all  the  above  terms  are  complied  with,  then  we 
agree  to  deliver  to  the  purchaser  a  good  and  sufficient  deed  with 
general  warranty  of  title  for  the  above  land. 

"We  further  agree  that  the  purchaser  shall  have  the  privi- 
lege of  prospecting  for  coal  and  other  minerals  and  the  use  of 
timbers  for  railroads  through  and  over  the  property,  also  the 
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right  of  ingress  and  egress  for  himself,  laborers,  etc.     Yours 
truly,  Mary  H.  Murray,  H.  M.  Murray." 

Pursuant  to  this  agreement  Kickard  did  effect  a  sale  to 
George  A.  Wheelock,  of  j^ew  York.  Murray  and  wife  knew 
nothing  of  the  financial  condition  of  Wheelock,  but  accepted 
him  upon  Rickard's  repeated  assurance  that  he  was  a  man  of 
large  means  and  abundantly  able  to  pay  for  the  land  upon  the 
terms  on  which  he  agreed  to  purchase  it. 

Wheelock  having  on  December  22,  1892,  made  a  cash  pay- 
ment of  $7,500,  on  December  23,  1892,  Murray  and  wife 
executed  a  deed  conveying  the  property  to  him,  and  contempo- 
raneously therewith  Wheelock  executed  a  deed  of  trust,  con- 
veying the  same  property  to  Holmes  Conrad,  trustee,  to  secure 
the  payment  to  Mrs.  Murray  of  four  bonds — one  for  $7,500, 
payable  one  year  after  date;  one  for  $6,000,  payable  eighteen 
months  after  date;  one  for  $5,000,  payable  two  years  after 
date ;  and  one  for  $107,000,  payable  thirty  months  after  date ; 
all  bearing  date  with  the  deed  of  trust,  and  bearing  interest 
from  their  date. 

It  will  be  observed  that  Mrs.  Murray,  by  the  letter  of  De- 
cember 21,  1892,  at  the  time  she  placed  the  land  in  the  hands 
of  Eickard  for  sale,  contracted  to  give  an  option  upon  the 
property,  but  when  the  parties  to  the  transaction  met,  Rickard 
being  present,  this  purpose  on  the  part  of  Mrs.  Murray  was 
abandoned,  and  an  absolute  sale  was  made  to  Wheelock,  the 
property  conveyed  to  him  in  fee,  and  he  reconveyed  it  to 
Holmes  Conrad,  trustee,  to  secure  the  unpaid  purchase  money, 
as  before  stated.  No  objection  was  made  by  Rickard  at  the 
time,  or  thereafter,  to  the  transaction  as  thus  consummated. 

Wheelock  paid  the  first  deferred  payment  of  $7,500,  as  well 
as  the  cash  payment  above  mentioned,  and  upon  these  payments 
Rickard  received  the  commission  stipulated  for  in  the  contract 
between  him  and  the  vendors  of  the  land.    As  to  all  other  pay- 
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ments  Wheelock  defaulted  and  became  insolvent,  aa  M 
Mrs,  Murray  were  advised  from  the  best  sources  of  infon 
ther  had  access  to,  including  Eickard  himself.  In  a  lettei 
Kickard  to  Mr.  Murray,  dated  February  18,  1899,  he  say 
BTu  now  convinced  that  Mr,  Wheelock  is  not  able  to  pay  i 
property  lie  porcbased,"  etc.  In  another  letter,  of  Ma 
189&,  addressed  also  to  Mr.  Murray,  he  saya:  "I  dee 
claims  against  Mr.  Wheelock  as  practically  worthless, 
wc  can  get  other  people's  money  to  pay  them  off.  I  am  : 
to  this  conclusion  after  a  close  inquiry  as  to  Mr.  Whei 
financial  condition.     .     .     ." 

Under  date  of  December  29,  1900,  Mr.  Murray  wrote 
ard  the  following  letter : 

"W.  H.  RiCKAHD,  Esq. : 

''Dear  Sir, — Upon  returning  to  my  office,  after  an  al 
of  several  days,  I  found  yours  of  24th. 

"As  you  know  of  course  Mr,  Wheelock  has  defaulted 
pavments  on  the  Hollingsworth  survey,  and  we  have  had 
tiations  with  Mr.  DeWit  Smith  for  the  purchase  of  the 
erty,  but  upon  his  attorney's  investigation  the  title  be  foi 
attachment  upon  our  land  by  the  Harrisonburg  Dev,  Co. 
consultation  with  Major  Conrad,  our  attorney  and  the  t 
in  the  matter,  be  advised  our  foreclosure  of  the  mortga 
rather  the  deed  of  trust,  as  the  best  way  of  getting  bac 
property.  This  we  are  about  to  do.  I  am  informei 
Wheelock  will  assent  to  this,  as  our  claim  you  know  is  a 
one,  I  am  sure  the  land  will  not  sell  for  enough  to  pay 
the  Development  Company,  and  ours  too. 

"Tours  very  truly, 

"H.  M.  MTJUEA 
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To  this  letter  Kickard,  on  the  1st  day  of  January,  1901,  re- 
plied as  follows : 

"Mr.  H.  M.  Murray,  Baltimore,  Md. : 

"jyry  Dear  Sir, — Your  favor  of  29  Dec.  just  reed.  &  I  note 
what  you  say  about  the  attachment  of  the  H.  M.  &  D.  Co.  and 
the  advice  given  you  by  Maj.  Conrad,  which  ordinarily  would 
be  sound  legal  advice,  but  which  in  this  case  I  think  altogether 
unnecessary,  as  you  know  I  am  a  Director  in  this  Co.  (the  M. 
&  D.  Co.),  and  could  explain  the  situation  fully  if  I  could  see 
you.  To  sell  under  foreclosure  would  incur  great  expense  and 
commissions  for,  in  my  opinion,  an  unnecessary  purpose.  The 
M.  &  D.  Co.  sued  Mr.  Wheelock  for  the  benefit  of  its  creditors, 
and  in  the  course  of  legal  practice  this  attachment  was  levied 
on  all  of  his  assets  in  this  community  not  to  prejudice  your  pur- 
pose or  embarrass  your  title.  Every  possible  move  on  the  part 
of  Mr.  Smith's  agts.  to  get  hold  of  this  Co.'s  claim  has  been 
made  until  to-night  we  have  just  made  them  a  proposition  that 
ought  to,  and  I  believe  will,  be  acceptable  to  them,  which  will 
satisfy  the  Co.'s  creditors  &  thus  release  any  cloud  that  may 
be  on  your  title.  Whether  this  proposition,  above  referred  to, 
is  acceptable  or  not,  by  co-operation  you  &  I  can,  I  feel  sure, 
without  cost,  leave  you  perfectly  free  to  do  as  you  will.  .  .  .  '' 

Thus  matters  stood  until  the  29th  of  January,  1901,  when 
Mr.  and  Mrs.  Murray,  after  waiting  for  nearly  ten  years  for 

• 

payment  of  the  purchase  money  due  from  Wheelock,  sold  and 
conveyed  the  HoUingsworth  survey,  in  consideration  of  $126,- 
000,  paid  and  secured  to  be  paid,  to  the  Chesapeake  Western 
Company,  a  corporation,  which  deed,  after  setting  out  the  con- 
veyance by  Mr.  and  Mrs.  Murray  to  Wheelock  on  December 
23,  1892,  and  the  reconveyance  of  the  property  by  him  to 
Holmes  Conrad,  tiTistee,  to  secure  Wheelock's  several  obliga- 
tions for  the  deferred  instalments  of  the  purchase  money,  and 
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that  three  of  the  four  several  obligations  were  long  since  over- 
due and  unpaid,  and  that  Mrs.  Murray  had  agreed  to  sell  and 
convey  the  land  to  the  Chesapeake  Western  Company,  further 
recites,  "and  the  said  Wheelock,  in  consideration  of  the  can- 
cellation and  surrender  to  him  of  his  said  three  obligations, 
hath  agreed  to  unite  with  the  said  Mary  H.  Murray  in  a  deed 
conveying  the  same,  and  the  said  Holmes  Conrad,  who  as 
trustee  in  the  said  deed  of  trust  holds  in  trust  the  legal  title  to 
said  lands,  doth,  by  the  direction  of  all  the  parties  concerned, 
unite  herein,"  etc.  Contemporaneously  with  this  conveyance 
to  the  Chesapeake  Western  Company,  it  reconveyed  the  prop- 
ery  to  Holmes  Conrad,  trustee,  to  secure  the  payment  of  the 
deferred  instalments  of  the  purchase  money  to  Mrs.  Murray, 
and  Mrs.  Murray  surrendered  to  Wheelock  his  unpaid  obliga- 
tions. 

Kickard  then  demanded  five  per  cent,  on  $117,000  (tlie  un- 
paid principal  of  the  Wheelock  purchase  price),  with  interest 
from  December  23,  1892,  which  Mrs.  Murray  declined  to  pay, 
and  thereupon  Eickard  filed  his  bill  in  chancery  against  Mr. 
and  Mrs.  Murray,  Wheelock,  and  the  Chesapeake  Western 
Company,  in  which — after  reciting  the  sale  to  Wheelock  in  De- 
cember, 1892,  under  and  by  virtue  of  the  letter  of  December 
21,  1892,  the  letter  being  filed  as  the  "contract"  on  which  his 
claim  is  based;  that  there  was  still  $117,000  of  the  principal 
unpaid  by  Wheelock;  the  sale  by  Mrs.  Murray  to  the  Chesa- 
peake Western  Company  at  $126,000,  etc. — he  claims:  "that 
the  sum  of  $5,850.00  is  due  and  owing  to  him  under  his  contract 
aforesaid,  by  the  said  Mary  H.  Murray  and  Henry  M.  Murray, 
and  with  interest  thereon  from  December  23,  1892,  and  that 
it  is  a  part  of  the  purchase  price  of  said  land,  and  under  the 
circumstances  of  the  transaction,  and  the  agreement  aforesaid, 
h'^  is  entitled  in  equity  to  the  lien  created  by  said  deed  of  trust 
from  Wheelock  to  said  Conrad,  trustee."     At  the  same  time 
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he  sued  out  an  attachment  which  was  levied  on  the  land  and 
served  on  the  Chesapeake  Western  Company. 

To  this  bill  Ifr.  and  Mrs.  Murray  demurred  and  made  an- 
swer, and  also  moved  the  court  to  require  Kickard  to  give  an 
attachment  bond,  etc.  The  demurrer  and  motion  to  require  an 
attachment  bond  were  both  overruled,  and  upon  the  hearing  of 
the  cause,  upon  the  bill  and  answer,  the  deposition  of  Rickard, 
and  sundry  letters  written  by  him  to  Mr.  and  Mrs.  Murray, 
filed  with  Rickard's  deposition,  and  certain  letters  of  Mr.  and 
Mrs.  Murray  to  him,  also  filed  with  his  deposition,  the  Circuit 
Court  entered  its  decree,  by  which  it  held  that  Rickard  was 
entitled  to  full  commissions  on  account  of  the  sale  to  Wheelock, 
and  that  there  was  a  balance  due  on  that  account  from  Mrs. 
Murray  of  $5,850,  with  interest,  as  set  out  in  the  decree.  From 
this  decree  Mr.  and  Mrs.  Murray  obtained  an  appeal  to  this 
court. 

The  controlling  question  is  what  is  the  true  interpretation  of 
the  contract  between  appellants  and  appellee,  Rickard,  con- 
tained in  the  letter  of  December  21,  1892. 

It  will  be  observed  that  the  contract  contains  this  clause: 
^'Should  any  of  the  above  payments  not  be  made  at  maturity, 
all  former  payments  to  be  forfeited,  and  neither  party  to  have 
any  claims  upon  the  other.''  It  is  insisted  on  behalf  of  appellee 
that  this  stipulation  has  no  effect  upon  the  appellee,  Rickard, 
but  merely  protected  the  rights  of  appellants  and  Wheelock 
when  the  latter  defaulted  in  the  payment  of  his  purchase  money. 
It  is  upon  this  contract,  and  this  contract  alone,  the  appellee 
can  recover,  and  it  is  upon  this  contract  that  the  claim  he  as- 
serts is  founded. 

It  would  seem  too  clear  to  admit  of  argument  that  the  par- 
ties themselves  understood  that  the  compensation  to  appellee, 
Rickard,  was  to  be  contingent  upon  payments  being  made  by 
Wheelock,  in  performance  of  his  undertaking  as  purchaser. 
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The  contract  expressly  stipulates  that  a  commission  wa3a  to  be 
paid  out  of  the  payments  as  made,  and  on  January  16,  1893, 
Rickard  wrote  appellants  as  follows :  "Will  you  please  forward 
me  in  proper  form  your  obligation  for  commissions  on  sale  of 
land  as  per  our  agreement.  Of  course  you  will  so  word  your 
acknowledgment  as  to  provide  against  any  collections  on  same 
further  than  the  money  or  payments  are  made  to  you/'  To 
this  letter  appellants  on  January  18,  1893,  made  the  reply: 
"You  have  effected  a  sale  of  the  Hollingsworth  survey  to 
George  A.  Wheelock,  Esq.,  of  New  York.  Our  agreement  with 
you  is  that  we  are  to  pay  you  a  commission  of  5  per  cent,  on  the 
purchase  money  as  it  is  paid  to  us  by  the  said  Wheelock. 

"The  first  payment  of  $7,500.00  having  been  made  on  De- 
cember 22,  1892,  we  paid  you  your  commission  on  that, 
amoimting  to  three  hundred  and  seventy-five  dollars." 

When  Wheelock  paid  the  first  deferred  payment,  appellee 
received  his  commission  of  5  per  cent,  thereon,  and  there  is  not 
a  word  from  him  that  shows  a  contention  on  his  part  that  he 
was  entitled  to  commissions  on  the  whole  of  the  purchase 
money  agreed  to  be  paid  by  Wheelock,  whether  the  same  was 
paid  or  not,  until  after  appellants  had  surrendered  to  Wheelock 
his  purchase  money  bonds  as  to  which  he  had  defaulted,  and 
which  they  surrendered  in  accordance  with  the  very  terms  of 
the  contract  between  appellants  and  appellee,  Rickard,  he 
(Wheelock)  surrendering  all  claim  of  right  to  any  interest  in 
the  land,  and  forfeiting  the  purchase  money  which  he  had  paid, 
and  upon  which  Eickard  had  received  his  commission. 

*T?ut,"  say  counsel  for  appellee,  "while  the  letter  of  Decem- 
ber 21,  1892,  authorized  the  appellee  to  make  sale  of  the  prop- 
erty, it  was  expected  and  contemplated  by  both  parties  that  the 
sale  when  made  would  take  the  form  of  an  option,  and  would 
not  be  in  the  form  of  an  absolute  sale,  and  that  by  reason  of  the 
change  from  an  option  merely  to  an  absolute  sale  to  Wheelock, 
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the  rights  of  Rickard  were  also  changed  so  that  he  became  en- 
titled to  an  interest  in  the  land  under  the  deed  of  trust  from 
Wheelock  to  Conrad,  trustee. 

As  we  have  already  observed,  the  change  here  referred  to 
was  made  in  the  presence  of  appellee  and  with  his  apparent  as- 
sent, since  he  did  not  then  nor  thereafter  indicate  any  objection, 
and  this  suit  was  brought  on  the  contract  contained  in  the  letter 
of  December  21,  1892,  made  an  exhibit  with  the  bill,  and  the 
claim  asserted  founded  solely  on  that  letter. 

This  brings  us  to  the  consideration  of  the  correspondence  be- 
tween the  parties  after  the  letter  of  January  18,  1893,  from 
appellants  to  appellees,  written  in  answer  to  the  request  from 
appellee  that  they  forward  in  proper  form  their  obligation  for 
commissions  on  the  sale  of  the  land,  as  per  the  agreement,  both 
of  which  letters  so  far  as  pertinent  are  set  out  above.  Xow  the 
contention  is  made  that  by  the  correspondence  between  the. 
parties  thereafter,  both  understood  that  appellee  had  an  interest 
in  the  land,  or  some  interest  growing  out  of  the  deed  of  tru?c 
from  Wheelock  to  Conrad,  trustee,  different  from  the  interest 
provided  for  in  the  contract  between  the  parties. 

They  rely,  first,  upon  the  letter  from  Mr.  Murray  to  the  ap- 
pellee of  December  29,  1900,  as  showing  that  the  writer,  when 
saying  "I  am  sure  the  land  will  not  sell  for  enough  to  pay 
yours,  the  Development  Company,  and  ours  too,"  was  speaking 
of  three  claims  to  be  satisfied  out  of  a  sale  of  the  land,  the  one 
appellee^s  claim  for  commissions,  the  other  a  claim  of  the  De- 
velopment Company  growing  out  of  an  attachment  levied  upon 
Wheelock's  interest  in  the  land,  and  the  third  the  claim  of  ap- 
pellants for  the  unpaid  purchase  money  due  them.  This  con- 
tention is  wholly  refuted  by  the  letters  of  appellee  to  which 
we  shall  refer.  In  reading  the  letters  just  referred  to  and  those 
to  follow,  it  must  be  borne  in  mind  that  after  the  deed  of  trust 
from  Wheelock  to  Conrad,  trustee,  had  been  executed  and 


Ya.]  Murray  v,  Rickard.  141 

Opinion. 

recorded,  the  Harrisonburg  Mineral  &  Development  Company, 
of  which  appellee  was  a  director,  levied  an  attachment  upon  the 
interest  of  Wheelock  in  the  lands  of  the  Hollingsworth  survey 
for  the  benefit  of  its  creditors,  and  owned  some  land,  or  an  in- 
terest in  land,  similarly  located  to  that  of  the  Hollingsworth 
suney. 

The  letter  of  December  29,  1900,  was  in  reply  to  a  letter 
from  appellee  of  December  24,  1900,  in  which  the  writer  says 
that  the  Chesapeake  Western  people  are  agitating  the  exten- 
sion of  their  railroad  line,  and  through  an  agent  trying  to  pur- 
chase of  the  Harrisonburg  M.  6c  D.  Co.  the  claim  it  holds 
against  Mr.  Wheelock,  and  we  are  offered  a  price  considerably 
less  than  the  face  value."    There  can  be  no  doubt  that  he  here 
meant  by  "we"  the  H.  M.  &  D.  Co.,  and  when  he  wrote  *^as 
our  interest  is  mutual,  1  write  this  in  confidence  to  know 
whether  you  are  being  tried  in  the  same  manner  and  to  what 
extent,  clearlv  he  meant  that  the  interest  of  the  H.  M.  &  D. 
Co.,  of  which  he  was  a  director  and  of  which  he  was  writing, 
and  the  interest  of  appellants  was  mutual.    In  appellee's  letter 
of  February  18,  1899,  he  speaks  of  securing  a  railroad  "through 
our  county  into  your  lands,  which  will  very  much  enhance  their 
value  and  secure  you  and  our  company  the  money  due  from,  Mr, 
BTiec/ocA*."     In  a  letter  from  him  of  March  1,  1899,  he  says, 
*Vhat  can  be  done  with  your  lands  and  ours,"  etc.,  and  could 
have  had  no  other  meaning  by  "ours"  than  the  H.  M.  &  D. 
Co.   He  says  in  a  letter  of  January  1,  1901,  a  part  of  which  is 
qnoted  above,  there  is  a  deep  laid  scheme  "to  get  the  holdings 
of  you  and  us  for  a  song,"  having  just  above  in  the  same  letter 
spoken  of  a  move  to  "get  hold  of  this  company's  claim  has  been 
made  here  to-night,  and  we  have  just  made  them  a  proposition.'* 
Here  he  clearly  was  speaking  of  no  individual  claim  he  had, 
hut  was  referring  alone  to  the  claims  of  appellants  and  the  H. 
M.  <Sr  D.  Co.     So  that  it  would  seem  perfectly  clear  and  con- 
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elusive  that  when  Mr.  Murray,  in  his  letter  of  December  29, 
1900,  used  the  language,  "yours,  the  Development  Company," 
he  did  not  mean  separate  but  the  same  claim,  and  the  word 
"yours"  relates  to  the  company,  while  the  words  ^'the  Develop- 
ment Company"  were  used  only  to  make  clearer  what  was 
meant  by  "yours."  There  is  not  a  single  instance  after  the 
letters  in  January,  1893,  up  to  the  letter  written  by  appellee 
February  26,  1901,  addressed  to  appellants,  in  which  he  says: 
"I  learn  that  Mr.  Wheelock,  his  successor  or  assign,  has  made 
another  payment  on  the  lands  I  sold  to  Mr.  Wheelock  for  you. 
Kindly  let  me  know  when  I  can  expect  my  commission  on  same, 
and  what  amount  you  have  received  this  time,"  where  appellee 
has  ever  spoken  of  having  a  claim  on  account  of  this  sale  made 
by  him  to  Wheelock,  or  where  he  makes  or  refers  to  any  claim 
in  which  he  is  interested  personally,  except  that  of  the  H.  M. 
<fc  D.  Co.,  where  he  says  "we"  and  "ours"  in  referring  to  it 
and  its  affairs.  It  was  unquestionably  the  purpose  of  appellee 
in  dissuading  appellants  from  enforcing  their  deed  of  trust  in 
order  to  get  back  the  title  to  their  lands,  Wheelock  having  be- 
come insolvent,  to  protect  the  interest  of  the  H.  M.  &  D.  Co., 
and  he  argues,  to  cause  them  to  desist  from  enforcing  the  deed, 
tliat  it  would  be  a  useless  expense  incurred  by  them,  as  was 
clearly  the  case  from  information  obtained  by  appellants,  the 
main  part  of  which  was  obtained  from  appellee  himself. 

The  situation  was  this :  Appellants,  by  enforcing  their  deed 
of  trust,  would  have  incurred  a  useless  expense,  and  they  could 
derive  no  advantage  from  a  suit  against  Wheelock  for  the  pur- 
chase money  due  by  him  for  two  reasons;  one  was,  Wheelock 
was  insolvent,  and  the  other  was  that,  by  the  very  terms  of  the 
contract  under  which  the  land  was  sold  to  him,  Wheelock  had 
a  right  to  do  just  what  he  did,  forfeit  what  he  had  paid  on  the 
land,  surrender  all  claim  thereto  and  demand  from  appellants 
the  return  of  his  obligations.    Therefore  the  sale  by  appellants 
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of  the  land,  with  the  assent  of  Wheelock,  was  no  wrong  to 
appellee. 

"A  commission  agent  employed  to  negotiate  a  sale  upon  the 
terms  that  he  is  to  be  paid  a  commission  on  the  amount  of  pur- 
chase money,  or  on  the  happening  of  a  certain  event,  will  not 
be  entitled  to  any  commissions  until  the  purchase  money  has 
been  received,  or  the  event  has  happened,  unless  there  has  been 
fraudulent  delay  or  wilful  neglect  on  the  part  of  the  employer." 
2  Addison  on  Contracts,  s.  925. 

In  the  case  at  bar  there  has  been  neither  a  fraudulent  delay 
nor  wilful  neglect  on  the  part  of  appellants  in  any  effort  that 
they  should  have  made  to  collect  the  purchase  money  due  them 
from  Wheelock.  They  waited  patiently  for  its  payment  for 
nearly  ten  years,  and  upon  assurance  from  appellee  himself  that 
he  (Wheelock)  was  hopelessly  insolvent  and  could  never  pay, 
they  sought  a  purchaser  elsewhere  for  their  lands. 

In  Crockett  v.  Grayson,  98  Va.  364,  36  S.  E.  477,  there  was 
an  agreement  between  Grayson  and  Crockett  that  the  latter 
was  to  have  all  over  and  above  $11,000  he  could  realize  from  a 
sale  of  700  acres  of  land  belonging  to  the  former.  Crockett 
sold  the  land  to  Spiller  at  $14,000,  and  an  agreement  was  en- 
tered into  between  Grayson  and  Spiller  with  this  stipulation : 
^That  said  W.  H.  Spiller  is  to  assume  for  payment  for  said 
Grayson  the  sum  of  $4,000.00,  which  the  said  Grayson  repre- 
sents as  being  the  whole  amount  of  the  liens  against  the  said 
property  hereby  sold  to  the  said  Spiller,  and  which  the  said 
Grayson  states  will  clear  the  title  to  the  land  hereby  sold ;  but 
if  the  amoimt  of  liens  by  judgment  or  otherwise  against  the 
said  Grayson  exceeds  the  sum  of  $4,000.00,  then  the  said 
Spiller  is  at  liberty  to  declare  this  agreement  null  and  void." 
It  was  found  that  the  judgments  were  apparently  $40,000,  and 
Spiller  exercising  the  right  reserved  in  the  contract,  declared 
the  contract  void,  refusing  to  go  further.    Crockett  sued  Gray- 
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son  for  the  $3,000  excess  over  $11,000  which  Grayson  had 
agreed  to  take,  on  the  ground  that  it  was  no  fault  of  his 
(Crockett)  that  Spiller  did  not  take  the  property  after  the 
agreement  was  entered  into  in  writing  between  Grayson  and 
Spiller.  The  verdict  and  judgment  in  that  case  was  for  the 
defendant  Grayson,  and  upon  a  writ  of  error  to  this  court,  the 
opinion  says :  ^'It  is  true  that,  owing  to  the  efforts  of  plaintiff 
in  error,  Spiller  was  induced  to  enter  into  a  contract  for  the 
purchase  of  the  land  in  question  upon  terms  satisfactory  to 
Grayson,  but  that,  we  conceive,  is  not  sufficient,  for  that  con- 
tract contained  a  provision,  by  virtue  of  which  Spiller  reserved 
to  himself  the  privilege  of  annulling  it  if  a  fact  was  made  to 
appear  over  which  Grayson  had  no  control.^' 

In  the  case  at  bar  the  situation  is  similar.  Under  the  terms 
of  the  contract  the  purchaser  had  the  right  to  stop  paying,, 
lose  what  he  had  paid,  and  cancel  further  obligation.  Appellee 
was  made  a  special  agent  to  sell  imder  that  contract.  He  did 
make  a  sale  under  the  contract,  and  upon  it  he  relies  in  this 
suit.  Wheelock  having  forfeited  what  he  had  paid,  and  appel- 
lants returning  his  bonds  to  him,  released  all  claim  to  the  prop- 
erty, and,  having  done  this,  neither  party  had  any  claim  on  the 
other.  This  was  what  their  contract  provided  for,  and  they 
had  a  right  so  to  act  under  it,  without  obtaining  the  consent  of 
appellee,  Rickard,  the  effect  of  which  was  to  put  an  end  to  the 
whole  matter,  and  place  the  parties  in  the  position  they  were 
before  the  sale  was  made,  save  and  except  that  Wheelock  had 
lost  what  he  had  paid  on  the  land,  out  of  which  appellee  ob- 
tained that  to  which  he  was  entitled,  and  was  left  with  no- 
ground  upon  which  to  demand  of  appellants  any  further  com- 
pensation for  his  services  in  securing  Wheelock  as  a  purchaser. 

We  see  no  application  whatever  of  the  case  of  Peters  v. 
Andersoriy  88  Va.  1051,  14  S.  E.  974,  relied  on  by  counsel  for 
appellee,  to  the  case  at  bar.     The  cases  are  wholly  dissimilar.. 
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In  that  case  there  was  no  agreement  between  the  parties,  and 
the  controversy  was  solely  as  to  how  the  compensation  earned 
by  Anderson,  the  agent,  w^as  to  be  paid — whether  out  of  the 
cash  payment,  or  proportionately  as  the  payments  were  made 
for  the  property  sold.  The  opinion  says:  "The  record  dis- 
closes  no  positive  agreement  between  the  parties  upon  the  point 
in  controversy,  and  the  matter  must  therefore  be  determined 
in  accordance  with  what  seems  to  be  the  equities  of  the  case,'' 
clearly  intimating  that  where  there  was  a  contract  between  the 
seller  and  the  agent  the  contract  would  control,  but  in  a  case 
where  there  was  no  contract  it  would  not  be  equitable  to  re- 
quire the  commissions  to  be  paid  out  of  the  cash  payment.  In 
other  words,  the  agent  would  be  entitled  to  his  proportionate 
share  of  the  cash  payment,  and  so  with  respect  to  any  future 
payments  that  might  be  made. 

To  hold  in  the  case  at  bar  that  appellee  was  entitled  to- 
commissions  on  the  purchase  money  as  to  which  Wheelock  de- 
faulted, would  be  to  set  at  naught  the  contract  between  the 
parties  and  to  make  for  them  a  new  contract  Appellants  have 
not  received  the  purchase  money  due  for  their  lands,  either 
from  Wheelock  or  the  Chesapeake  Western  Company,  and 
non  constat  that  they  will  ever  receive  it;  but,  be  that  as  it 
may,  they  have  never  received  any  money  out  of  which  ap- 
pellee was  entitled  to  commissions  upon  his  sale  to  Wheelock, 
which  have  not  already  been  paid  to  him.  ♦ 

We  are,  therefore,  of  opinion  that  the  decree  appealed  from 
is  erroneous,  and  it  will  be  reversed  and  annulled;  and  this 
court  will  enter  such  decree  as  the  Circuit  Court  should  have 
entered,  dismissing  appellee's  bill. 

Reversed^ 
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IlLNE  Bros.  &  Co.  v.  Bauserman. 
November  23,  1904. 

1.  Process — Defects — Motion  to  Quash — Waiver, — A  motion  to  quash  a 

summons  based  upon  a  ground  which  is  in  bar  of  the  action  is  a 
waiver  of  all  defects  in  the  summons  and  the  return  thereon. 

2.  Process — Defects — Motion  to  Quash — Waiver. — If  process  be  illegally 

issued  or  executed,  the  validity  of  such  process  or  return  may  be 
raised  by  a  motion  to  quash,  as  well  as  a  plea  in  abatement,  but 
if  such  motion  be  not  made  and  disposed  of  before  appearing  to 
the  action,  or  before  taking  or  assenting  to  a  continuance,  the 
party  is  taken  to  have  waived  all  defects  in  the  process,  and  the 
return  thereon. 

3.  Limitation  of  Actions — Motion  to  Quash  Process. — ^WTiether  or  not 

a  plaintiff's  remedy  for  a  negligent  injury  is  barred  by  statute  of 
limitations  cannot  be  raised  by  a  motion  to  quash  the  process  in 
the  case. 

4.  Appeal   and   Error — Demurrei" — 0 rounds   Not    Copied   in   Record.— 

Where  the  grounds  of  demurrer  in  an  action  at  law  have  been 
stated  in  writing,  in  accordance  with  the  statute,  but  they  are  not 
copied  into  Jhe  record,  this  court  will  treat  the  case  as  if  there 
had  been  no  demurrer. 
6.  Master  and  Servant — ^Safe  Place — Vice-Principal — Admissions. — Or- 
dinarily the  foreman  or  boss  of  a  gang  of  hands  employed  in 
executing  the  master's  orders  is  a  mere  fellow  servant  with  the 
other  members  of  the  gang,  but  if  he  is  discharging  a  non-as- 
signable duty  of  the  master,  he  is  to  tbat  extent  a  vice-principal. 
One  of  these  non-assignable  duties  is  to  exercise  ordinary  care  to 
provide  a  reasonably  sfife  place  in  which  the  servant  is  to  work. 
If  the  place  was  originally  safe,  but  has  become  unsafe  during  the 
absence  of  the  servant,  and  he  is  ignorant  of  this  fact,  and  cannot 
discover  it  by  the  exercise  of  ordinary  care,  it  is  the  duty  of  the 
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master  to  inform  him  of  it,  and,  in  his  absence,  this  duty  devolves 
upon  the  foreman  of  the  gang  as  a  vice-principal,  and  his  state- 
ments, made  in  the  presence  of  the  servant,  as  to  the  condition  of 
the  premises,  are  admissible  as  evidence  in  an  action  by  the  ser- 
vant against  the  master  for  injuries  resulting  from  such  unsafe 
condition. 

6.  Masteb   and   Servant — Vice-Principal — KfiowJedge  of   Danger — Evi- 

dence,— ^Evidence  is  admissible  which  tends  to  show  that  a  vice- 
principal  had  knowledge  of  the  dangerous  condition  of  premises 
in  which  he  puts  hands  to  work.  In  the  case  at  bar,  the  boss  of  a 
gang  of  hands  engaged  in  quarrying  stone  was  held  to  be  a  vice- 
princiiml  while  discharging  certain  duties,  and  evidence  of  the 
refusal  of  some  of  the  hands  to  assist  in  cleaning  out  a  hole  that 
had  been  loaded  but  the  charge  in  which  had  not  exploded,  was 
received  to  show  that  the  boss  had  knowledge  of  the  condition  of 
the  hole  when  he  directed  it  to  be  cleaned. 

7.  Master  and  Servant — Dang(roti8  Place — Warning — Evidence. — In  an 

action  by  a  servant  to  recover  for  injuries  inflicted  while  cleaning 
out  a  ''loaded"  hole  in  a  stone,  which  he  alleges  he  did  not  know 
was  "loaded,"  evidence  of  the  absence  of  any  placard  or  other 
device  to  show  that  the  hole  was  "loaded"  is  receivable,  if  not  to 
show  negligence  of  the  master,  to  rebut  the  idea  of  contributory 
negligence  on  the  part  of  the  servant  in  working  in  the  hole  Id 
the  face  of  such  danger  signal. 

^  Evidence — Experts — Qualificalion — Discretion  of  Trial  Court. — The 
question  of  the  qualification  of  a  witness  to  speak  as  an  expert, 
lies  largely  in  the  discretion  of  the  trial  court,  whose  Judgment 
will  not  be  reversed  unless  it  clearly  appears  that  the  witness  was 
not  qualified. 

3.  EviDEXcB — Leading  Questions. — Generally,  it  cannot  be  assigned  as 
error  that  leading  questions  were  asked  on  the  trial,  as  the  cir- 
cumstances under  which  such  questions  may  be  asked  is  a  matter 
in  the  discretion  of  the  trial  court. 

10.  Appeal  and  Error — Expert  Evidence— Uat^less  En'or. — A  Judgment 
will  not  be  reversed  simply  because  an  expert  has  been  improperly 
allowed  to  give  his  opinion  upon  a  matter  of  common  knowledge. 
It  is  harmless  error. 

11.  Master  and  Servant — Incompetent  Servants — Evidence. — ^Where  the 
declaration  alleges  that  the  plaintiff  was  one  of  the  "Steel  gang" 
and  charges  that  his  injuries  were  inflicted  by  reason  of  the  negli- 
gence, incompetency  and  want  of  skill  of  the  defendants,  their 
agents  and  employees,  and  that  the  defendants'  foreman  was  with- 
out ordinary   competency  and  skill   for  the   performance   of  his 
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duties,  it  is  error  to  refuse  to  permit  the  foreman,  when  examined 
as  a  witness  on  the  trial,  to  answer  the  question:  "Did  you  as- 
sign to  the  Steel  gang  any  but  experienced  men?" 

12.  Master  and  Servant — Unm,fe  Place — Evidence. — In  an  action  by  a 
servant  to  recover  for  injuries  alleged  to  have  been  inflicted  in 
consequence  of  being  put  at  an  unsafe  place  to  work,  the  defendant 
should  be  permitted  to  show  that  the  place  was  originally  safe, 
but  was  rendered  unsafe  by  the  plaintiff's  actions  and  conduct 

13.  Trial — Instruclions — Redding  in  Concluding  Argument. — A  correct 
instruction  given  by  the  court,  but  not  previously  read  to  the  jury, 
may  be  read  to  them  by  plaintiff's  counsel  during  the  closing 
argument.  If  defendant's  counsel  has  been  misled  by  what  has 
occurred  with  reference  to  the  instruction,  he  should  ask  to  be 
further  heard  on  the  subject.  He  cannot  object  to  its  being  read 
to  the  jury. 

Error  to  a  judgment  of  the  Circuit  Court  of  Shenandoah 
county,  in  an  action  of  trespass  on  the  case,  wherein  the  defend- 
ant in  error  was  the  plaintiff,  and  the  plaintiffs  in  error  were 
the  defendants. 

Reversed, 

The  opinion  states  the  case. 

M.  L.  Walton  and  Downing  &  RkhardSj  for  the  plaintiffs  in 
error. 

R,  T.  Barton  and  Tavenner  &  Bauserman,  for  the  defendant 
in  error. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

John  W.  Bauserman  instituted  his  action  of  trespass  on  the 
case  against  John  E.  Lane  and  others,  doing  business  as  part- 
ners under  the  firm  name  of  Lane  Brothers  &  Co.,  to  recover 
damages  for  personal  injuries  suffered  by  him  while  working  in 
the  defendants'  rock  quarry,  and  alleged  to  have  been  caused 
by  their  negligence. 
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Upon  the  calling  of  the  cause,  the  defendants  appeared  and 
moved  the  court  to  quash  the  writ  or  summons.  This  motion 
was  o\'erruled  and  the  defendants  excepted.  This  action  of  the 
court  is  assigned  as  error. 

The  bill  of  exception  states  that  the  groimds  of  the  motion 
were,  because  the  summons  and  return  thereon  were  not  in  ac- 
cordance with  law,  and  that  more  than  one  year  had  elapsed 
between  the  time  the  plaintiff  was  injured  and  the  institution 
of  the  action.  One  of  the  grounds  of  the  motion  to  quash  was 
in  bar  of  the  action,  being  in  effect  a  plea  of  the  statute  of 
Umitations,  and  was  therefore  a  waiver  of  all  defects  in  the 
process  and  return  thereon. 

It  is  well  settled  that  if  process  be  illegally  issued,  or  exe- 
cuted, the  validity  of  such  process  or  return  can  be  raised  by 
a  motion  to  quash,  as  well  as  by  a  plea  in  abatement.  See 
Garrard  v.  Henry,  6  Rand.  112,  116;  Pulliam  v.  Aler,  15 
Gratt.  54,  62  ;  Warren  v.  Saunders,  27  Gratt.  259,  268 ;  Rauh  v. 
Otterhacl;  89  Va.  645-648-9,  16  S.  E.  933;  A^  £  W.  By.  Co. 
v.  Carter,  91  Va.  587,  22  S.  E.  517;  1  Rob.  Pr.  (old  Ed.)  162 ; 
4  ilin.  Inst.  (Ist  Ed.)  532.  But  if  such  motion  be  not  made  and 
disposed  of  before  appearing  to  the  action,  or  before  taking  or 
consenting  to  a  continuance,  the  party  is  held  to  have  waived 
all  defects  in  the  process  and  service  thereof.  Wynn  v.  Wyatt, 
11  Leigh,  584,  590-5 ;  Pulliam  v.  Aler,  supra;  Ilarvey  v.  Skip- 
ri7/i,  16  Gratt.  410,  414;  Petty  v.  FricTc,  86  Va.  501,  503,  10 
S.  E.  886;  New  River  Min.  Co,  v.  Painter,  100  Va.  507,  42  S. 
E.  300. 

Even  if  the  action  had  been  barred  bv  the  statute  of  limita- 
tions,  that  question  could  not  be  raised  by  a  motion  to  quash  the 
process.  The  motion  to  quash  was,  therefore,  properly  over- 
ruled. 

The  defendants  demurred  to  the  declaration  and  each  count 
thereof.  The  demurrer  was  overruled,  and  this  action  of  the 
court  is  assigned  as  error. 
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The  grounds  of  the  demurrer  were  set  forth  in  writing  and 
filed,  as  required  by  counsel  and  the  court,  but  that  paper  is  not 
copied  into  the  record,  and  it  does  not  appear  what  the  groimds 
of  demurrer  were. 

Section  3271  of  the  Code,  as  amended  by  an  Act  of  Assem- 
bly, approved  January  22,  1900  (Acts  1899-1900,  p.  Ill),  pro- 
vides, among  other  things,  "that  all  demurrers  shall  be  in  writ- 
ing, except  in  criminal  cases,  and  in  civil  cases  the  court,  on 
motion  of  any  party  thereto,  shall,  or  of  its  own  motion  may, 
require  the  grounds  of  demurrer  relied  on  to  be  stated  specifi- 
cally in  the  demurrer,  and  no  grounds  shall  be  considered  other 
than  those  so  stated ;  but  either  party  may  amend  his  demurrer 
by  stating  additional  grounds,  or  otherwise,  at  any  time  before 
the  trial.'' 

Since  the  trial  court  could  not  consider  any  ground  of  de- 
murrer other  than  those  stated  specifically,  and  as  they  are  not 
copied  into  the  record,  this  court  will  treat  the  case  as  if  there 
had  been  no  demurrer;  otherwise,  it  might  reverse  the  trial 
court  upon  a  ground  of  demurrer  not  stated  specifically  before 
the  trial  court,  and  which  that  court  had  no  right  to  consider 
imder  section  3271  of  the  Code,  as  amended. 

It  may  not  be  amiss  to  say  that  the  amendment  to  section 
3271  is  an  eminently  wise  one,  and  if  taken  advantage  of  by 
the  trial  courts  will  do  away  with  the  practice  of  assigning  one 
groimd  of  demurrer  in  the  trial  court  and  relying  upon  a 
wholly  different  ground  in  the  appellate  court — a  practice 
which  frequently  results  in  the  reversal  of  trial  courts  upon 
questions  never  presented  to  or  considered  by  them. 

Upon  the  trial  of  the  cause,  Bott,  one  of  the  plaintiff's  wit- 
nesses, was  asked,  "Just  state  how  the  accident  occurred,"  and 
answered,  "I  says  to  Mr.  Fisher  .  .  .  ^Joe,  has  that  hole 
gone  off?'  and  Mr.  Fisher  says,  *Tes,  sir,'  and  walked  up  to  the 
hole  and  pulled  the  wire  out."     The  defendants  objected  to 
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both  question  and  answer.  The  court  overruled  the  objection, 
and  this  action  of  the  court  is  assigned  as  error. 

Bott  was  an  eve-witness  to  the  accident,  and  there  was  no 
valid  objection  to  asking  him  how  it  occurred.  The  objection 
made  to  the  answer  is  that  Fisher^s  assurances  of  safety,  or  his 
declarations,  were  not  binding  on  the  defendants.  Fisher  was 
the  foreman  in  charge  of  the  men  known  as  the  "steel  gang.^' 
His  duties  were  to  work  along  with  his  men,  and  to  look  after 
them,  and  when  the  superintendent  was  not  there  (and  he  was 
not  at  the  time  of  the  accident)  to  direct  them.  In  order  to 
understand  the  objection  made  to  Fisher's  answer,  it  will  be 
necessary  to  state  briefly  some  of  the  facts  of  the  case,  which 
the  evidence  tended  to  prove. 

The  defendants'  rock  quarry  was  located  on  a  very  steep 
hillside,  where  the  stones  lay  in  ledges  of  different  depths,  and 
were  gotten  out  for  dimension  or  building  purposes  exclusively. 
The  manner  of  getting  them  out  was  by  drilling  holes  with 
steam  or  hand  drills,  to  put  a  small  load  or  charge  of  powder 
in  each  hole,  tamp  clay  upon  the  powder,  connect  a  wire  with 
an  exploder  attached  pressed  down  to  the  powder,  then  attach 
the  wires,  positive  and  negative,  so  as  to  make  a  complete  cir- 
cuit, to  an  electric  battery,  by  which  the  blasts  were  set  off. 
The  effect  of  which  was  to  spring  the  stone  and  open  fissures 
between  the  layers.  Sometimes,  when  it  was  desired  to  remove 
more  than  one  layer  of  stone,  an  additional  charge  of  powder 
was  placed  in  the  hole  corresponding  to  the  layers  and  prepared 
for  explosion  by  the  electric  battery  in  the  same  manner  as 
above  described.  Eight  or  ten  days  before  the  accident,  some 
twenty  or  more  holes  had  been  drilled,  all  about  8  feet  deep, 
and  loaded.  Three  of  these  holes  near  together  had  been  loaded 
with  two  charges  in  each.  When  the  electricity  was  applied, 
the  loads  in  the  other  holes  and  five  of  the  six  loads  in  the  three 
holes  exploded,  leaving  one  unexploded  in  the  middle  hole. 
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The  three  holes  were  again  loaded,  one  charge  in  the  middle 
hole  and  two  in  each  of  the  others,  and  the  electricity  applied, 
but  the  bottom  load  in  the  middle  hole  again  failed  to  explode. 
For  eight  or  nine  days  water  was  poured  into  that  hole  to  wet 
the  powder,  and  during  that  time  it  rained  on  the  hole.  The 
water  disappeared.  After  waiting  this  period  for  the  water  to 
•do  away  with  the  danger  of  the  powder  exploding,  Fisher,  the 
foreman,  who  had  charge  of  this  work,  directed  three  members 
of  the  steel  gang,  the  plaintiff  being  one  of  them,  to  clean  out 
the  middle  hole.  Wliile  engaged  in  drilling  out  the  tamping 
in  that  hole  with  a  hand  chum  drill,  the  undischarged  load  or 
charge  of  powder  exploded,  injuring  the  plaintiff  and  the  other 
two  employees  engaged  in  unloading  the  hole.  The  plaintiff, 
who  had  been  working  in  the  quarry  most  of  the  time  since  the 
August  before,  testified  that  until  two  or  three  days  before  the 
accident  he  had  been  absent  for  a  week  or  more,  working  his 
crops  at  home,  was  not  present  when  the  hole  was  loaded,  knew 
nothing  of  the  history  of  that  blast,  nor  the  condition  of  the 
hole  when  he  was  directed  to  aid  in  cleaning  it  out ;  that  after 
he  was  so  directed  he  saw  Fisher  pull  a  wire  out  of  the  hole 
and  heard  Bott  ask  him  "if  it  was  all  right,  and  he  said.  Yes, 
sir ;  go  ahead,  or  something  to  that  effect,"  and  that  they  then 
commenced  to  drill  out  the  hole  with  a  chum  drill,  using 
water  and  getting  the  dirt  out  with  a  swab,  and  while  so  en- 
gaged the  accident  occurred. 

Ordinarily,  where  the  work  directed  to  be  done  by  the  master 
or  his  representative  is  entrusted  to  a  gang  or  group  of  hands, 
and  one  of  them  is  selected  as  foreman  or  boss  to  see  to  the 
execution  of  the  work,  such  foreman  or  boss  is  a  mere  fellow- 
servant  with  the  other  members  of  the  gang.  Richmond  Loco- 
motive Works  V.  Ford,  94  Va.  627,  642-8,  27  S.  E.  509 :  TZw^seZZ, 
&c.  Coal  Co.  V.  TfeZ/s,  96  Va.  416,  422,  31  S.  E.  614.  But  if 
his  work  relates  to  duties  which  are  not  assignable  by  the  mas- 
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ier,  then  to  that  extent  he  may  be  a  vice-principal.  One  of  the 
non-assignable  duties  of  the  master  is  to  exercise  ordinary  care 
to  furnish  a  reasonably  safe  place  in  which  his  employees  are 
to  work. 

In  this  case  there  is  no  claim  that  the  quarry  in  which  the 
plaintitf  had  been  working  up  to  some  ten  days  before  the  ac- 
cident, was  not  in  a  reasonably  safe  condition,  considering  the 
dangerous  character  of  the  work ;  but  it  is  insisted  that  between 
the  time  the  plaintiff  had  quit  work  and  gone  home,  and  the 
time  of  his  return,  the  place  at  which  he  was  directed  to  work, 
and  was  working  when  injured,  had  been  rendered  unsafe  by 
vvhat  had  been  done  during  his  absence,  which  dangerous  con- 
dition he  did  not  know,  and  could  not  have  discovered  by 
ordinary  care.  If  this  state  of  facts  existed,  and  there  was 
eridence  tending  to  show  that  it  did,  it  was  the  duty  of  the  de- 
fondants  to  inform  the  plaintiff  of  the  condition  of  the  hole  so 
far  as  they  knew  it  when  he  was  put  to  work  on  it.  And  as 
neither  the  defendants  nor  their  superintendent  were  present, 
a^ul  Fisher  was  directing  the  work,  he  must  be  regarded  as  the 
representative  of  the  defendants,  in  seeing  that  the  plaintiff, 
if  he  was  really  ignorant  of  the  danger,  without  fault  on  his 
part,  was  informed  of  the  condition  of  the  hole  so  far  as  the 
defendants  knew  or  in  the  exercise  of  ordinary  care  ought  to 
have  known  it.  This  being  so,  the  statement  of  Fisher  in  the 
presence  of  the  plaintiff,  as  to  the  condition  of  the  hole,  was 
admissible  in  evidence. 

Assignments  of  error  based  upon  bills  of  exception  numbered 
3,  4  and  5,  may  be  considered  together.  The  answers  of  cer- 
tain witnesses  were  permitted  to  go  to  the  jury  over  the  de- 
fendant's objection,  for  the  purpose  of  showing  Fisher's  knowl- 
edge of  the  dangerous  condition  of  the  hole,  when  he  directed 
the  plaintiff*  with  others  to  clean  it  out,  and  for  that  puq^ose 
only.    The  answers  in  question  showed  that  the  witnesses  re- 
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fused  to  work  at  the  hole  when  Fisher  directed  them  to  do  so, 
because  they  regarded  it  as  dangerous,  and  so  informed  Fisher, 
The  evidence  objected  to  tended  to  show  that  Fisher  had  knowl- 
edge of  the  condition  of  the  hole  when  he  directed  it  to  be 
cleaned,  and  so  limited  was  properly  admitted. 

The  plaintiff,  when  examined  as  a  witness,  was  asked  over 
the  defendants'  objection,  "What  was  the  appearance  of  the 
hole  and  rock  when  you  were  sent  up  there  to  work  at  it  ?"  To 
which  inquiry  he  replied,  "I  saw  Mr.  Fisher  pull  out  a  wire  and 
I  heard  Mr.  Bott  ask  him  if  it  was  all  right,  and  he  said  yes,  or 
something  to  that  effect."  The  action  of  the  court  in  permitting 
that  answer  to  go  to  the  jury  is  assigned  as  error. 

The  evidence  was  admissible  for  the  reasons  stated  in  dispos- 
ing of  the  assignment  of  error  based  upon  the  second  bill  of  ex- 
ceptions. 

Jenkins,  one  of  the  plaintiff's  witnesses,  was  asked,  "Was 
there  any  device  of  any  sort,  any  placard  or  anything  stuck  in 
the  hole,  to  show  that  it  was  loaded?"  To  which  inquiry  he 
answered,  "Xo,  sir."  This  evidence  was  admissible,  if  not  to 
sliow  negligence  on  the  part  of  the  defendant  in  failing  to  give 
warning  of  the  condition  of  the  hole,  at  least  to  rebut  the  idea 
that  the  plaintiff  was  guilty  of  contributory  negligence  in  work- 
ing at  the  hole  in  the  face  of  such  a  danger  signal. 

The  assignments  of  error  based  upon  bills  of  exception  num- 
bered S  and  9,  may  be  considered  together,  as  they  both  relate 
to  the  action  of  the  court  in  permitting  certain  witnesses  to 
testify  as  experts.  The  objection  made  to  their  evidence  is 
that  it  was  not  shown  that  they  had  such  knowledge  as  entitled 
them  to  testify  as  experts  upon  the  subject  upon  which  they 
were  examined. 

It  appeared  that  the  Avitnesses  in  question  had  been  engaged 
in  stone  quarries,  drilling  holes  and  blasting,  for  many  years — 
one  for  sixteen  or  seventeen  years,  and  the  other  for  twelve  or 
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fifteen  years,  and  that  they  had  considerable  experience  in 
unloading  unexploded  blasts,  and  knew  the  proper  method  of 
doing  that  work,  though  neither  claimed  to  know  what  was  the 
method  in  general  use.  The  question  of  their  qualification  to 
speak  as  experts  was  largely  in  the  discretion  of  the  trial  court, 
and  it  will  not  be  reversed  for  allowing  witnesses  to  testify  as 
experts,  unless  it  clearly  appears,  as  it  does  not  in  this  case,  that 
they  were  not  qualified.  Richmond  Locomotive  Works  v.  Ford, 
supra. 

The  case  cited  above  is  relied  on  by  the  defendants  to  sustain 
their  contention,  but  in  that  case  the  trial  court  permitted  the 
plaintiff  to  prove,  not  as  in  this  case,  the  proper  manner  of 
doing  the  work  in  question,  but  how  the  work  was  done  in  a 
particular  shop. 

One  of  the  plaintiff's  witnesses  was  asked,  "Is  it  safe  and 
proper  for  a  man  to  drill  out  a  hole  who  does  not  know  that  a 
load  was  in  it  ?''  To  which  he  answered,  "Xo."  This  question 
and  answer  were  objected  to  upon  the  ground  that  the  question 
was  leading  and  that  it  sought  the  opinion  of  the  witness  upon 
a  subject  upon  which  expert  evidence  was  not  competent. 

The  question  is  leading,  but  as  a  general  rule  such  questions 
cannot  be  assigned  as  error,  since  the  circumstances  under 
which  they  may  be  asked  is  in  the  discretion  of  the  trial  court. 
Bkhmond,  &c.  EUc.  Ry,  Co.  v.  Rubin,  102  Va.  809,  47  S.  E. 
Rep.  834,  S3 7.  The  question  did  seek  the  opinion  of  the  wit- 
ness upon  a  matter  upon  which  expert  evidence  was  not  ad- 
missible, and  was  therefore  improper;  but  no  injury  could  have 
resulted  to  the  defendants  from  the  answer,  since  it  is  a  matter 
of  common  knowledge  that  it  is  not  safe  for  any  one  to  drill 
out  a  hole  loaded  with  powder  when  ignorant  of  the  fact  that 
it  is  so  loaded. 

The  assignments  of  error  based  upon  bills  of  exception,  num- 
bered 11  and  12,  are  to  the  refusal  of  the  court  to  permit  the 
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superintendent  of  defendants'  quarry  to  answer  the  following 
questions:  "Did  you  assign  to  the  steel  gang  any  but  expe- 
rienced men?"  and  *^\Vhat  was  your  rule  in  selecting  men  for 
that  steel  gang?''  The  court  properly  refused  to  allow  the  last 
question  to  be  answered. 

The  first  count  in  the  declaration  charges  that  plaintiff's  in- 
juries were  caused  by  reason  of  the  carelessness,  negligence, 
incompetency  and  want  of  skill  on  the  part  of  the  defendants, 
their  agents  and  employees,  who  had  charge  of  the  quarry  and 
works  of  the  defendant.  The  second  count  charges  that  Fisher, 
the  boss  and  foreman  of  the  steel  gang,  was  "without  ordinary 
competency,  care,  prudence  and  skill  in  and  for  the  perform- 
ance of  the  duty  required  of  him/'  ike.  The  defendants  had 
the  right  to  introduce  evidence  to  meet  these  charges,  and  the 
answer  to  the  first  question  which  the  bills  of  exceptiim  state 
the  witness  would  have  made,  w^ould  have  tended  to  show  thai 
none  but  experienced  men  were  selected  for  the  steel  gang. 
The  court  erred,  we  think,  in  not  permitting  that  question  to 
be  answered. 

The  question  raised  by  th^  thirteenth  bill  of  exception  was 
the  correctness  of  the  court's  action  in  refusing  to  permit  the 
superintendent  of  defendants'  quarry  to  answer  the  following 
question,  to-wit :  "Tell  us  what  was  the  condition  of  the  quarry 
on  the  day  of  the  accident."  The  bill  of  exception  states  that 
it  was  intended  to  prove  by  him  that  the  place  assigned  the 
plaintiff  was  a  safe  place  when  he  was  first  assigned  there,  and 
that  he  made  it  imsafe  bv  his  own  actions  and  conduct.  This 
was  relevant  evidence  and  ought  to  have  been  admitted. 

The  plaintiff  asked  for  six  instructions  to  the  jury,  and  the 
defendants  for  thirteen.^  The  court  gave  all  of  plaintiff's  in- 
structions, ten  of  the  defendants',  as  asked,  one  as  modified  by 
the  court,  and  refused  to  give  the  other  two.  The  action  of  the 
court  in  giving  the  plaintiff's  instructions,  in  modif \'ing  one  and 


Va.]  Lane  Bros.  &  Co.  r.  Bauserman.  157 


Opinion. 


in  refusing  to  give  two  of  the  defendants'  instructions,  is 
assigned  as  error. 

Without  attempting  any  discussion  of  the  many  objections 
made  to  the  court's  action,  it  is  sufficient  to  say  that  after  a 
careful  consideration  we  think  the  jury  were  fully  instructed 
upon  the  questions  they  had  to  pass  upon,  and  that  we  see  no 
error  in  the  court's  action  in  giving,  modifying  or  refusing  in- 
structions to  the  prejudice  of  the  defendants. 

After  the  court  had  instructed  the  jury  as  above  stated,  and 
during  the  opening  argument  of  the  defendants'  counsel,  a  con- 
troversy arose  between  counsel  as  to  the  burden  of  proof  of 
contributory  negligence.  Thereupon  the  plaintiff's  counsel  ten- 
dered an  instruction  on  that  subject,  which  the  court  modified 
and  gave,  but  did  not  read  it  to  the  jury,  as  the  court  thought 
all  the  counsel  knew  the  instruction  had  been  given.  The  in- 
struction was  read  to  the  jury  in  the  closing  argument  of  plain- 
tiffs counsel,  to  which  the  defendants  objected,  but  the  court 
overruled  the  objection ;  and  this  action  of  the  court  is  assigned 
as  error. 

There  is  no  pretense  that  the  instruction,  as  modified  and 
given,  was  erroneous.  The  plaintiff's  counsel  had  the  right  to 
read  it  in  his  closing  argument.  If  the  defendants'  counsel  had 
been  misled  bv  what  had  occurred  in  reference  to  the  instruc- 
tion,  their  remedy  was  to  ask  the  court  to  allow  them  to  be  fur- 
ther heard  upon  that  subject,  and  not  by  objecting  to  what 
plaintiff's  counsel  plainly  had  the  right  to  do. 

The  remaining  assignment  of  error  is  to  the  refusal  of  the 
court  to  set  aside  the  verdict,  because  contrary  to  the  law  and 
the  evidence,  and  grant  a  new  trial. 

As  the  judgment  of  the  court  will  have  to  be  reversed  for  the 
errora  above  indicated  and  a  new  trial  granted,  it  is  unnecessary 
to  consider  that  assignment  of  error. 

Reversed. 
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Kinney  and  Others  v.  Craig  and  Others. 

November  23,  1904. 

1.  Equity — Amendments — New  Case. — Amendments  will  not  be  allowed, 

in  equity,  which  bring  into  the  case  a  new  and  substantive 
cause  of  action  different  from  that  set  out  in  the  original  bill, 
and  which  the  complainant  then  intended  to  assert;  but  if,  on 
the  hearing  on  demurrer,  defects  are  pointed  out  which  the  court 
sees  can  be  remedied  by  amendments,  and  substantial  justice  re- 
quires it,  it  will  permit  amendments  to  be  made  which  are  not 
inconsistent  with  the  original  theory  of  the  case,  and  which  will 
enable  the  court  to  apply  the  evidence  to  the  pleadings  a§  amended, 
and  do  complete  justice  between  the  parties. 

2.  Equity — Amendments — Bill     Charging     Fraud     in     Law — Amendment 

Charging  Fraud  in  Fact. — Where  an  original  bill  sets  out  facts  suf- 
ficient to  show  that  a  conveyance  from  one  of  the  defendants  to 
another  was  fraudulent  in  law  as  to  the  complainant,  and  prays 
that  it  may  be  set  aside,  and,  in  the  event  that  a  part  of  the  land 
thereby  conveyed,  upon  which  complainant's  debt  is  specific  lien, 
proves  insufficient,  that  a  personal  decree  be  rendered  against  the 
grantor  and  for  general  relief,  an  amended  bill  charging  that  said 
conveyance  was  made  with  intent  to  hinder,  delay  and  defraud  the 
complainant  in  the  collection  of  his  debt  does  not  make  a  new  case. 

3.  Limitation    of   Actions — Fraudulent    Conveyances — Actual    Fraud. — 

The  limitation  of  five  y>ears,  prescribed  by  Code,  section  2929, 
within  which  to  bring  a  suit  to  set  aside  a  voluntary  conveyance, 
has  no  application  to  an  attack  on  a  conveyance  on  the  ground  of 
actual  fraud. 

4.  Equity — Amendments — Discretion — Appeal  and  Error. — As  a  rule,  the 

subject  of  amendment  of  pleadings  in  equity  rests  in  the  sound 
discretion  of  the  court,  and  this  court  will  not  reverse  the  action 
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of  the  trial  court  permitting  amendments,  unless  it  appears  that 
it  has  abused  the  discretion  vested  in  it. 
6.  Equity — Amendments  at  Hearing. — It  is  not  error  to  give  liberty  to 
amend  a  bill  in  equity  at  the  hearing  when  the  complainant's 
claim  is  not  barred  by  act  of  limitations,  no  new  parties  are 
made,  and  the  evidence  discloses  a  good  case,  but  the  bill  fails  to 
aver  all  the  facts  necessary  to  afford  the  relief  to  which  the  com- 
plainant is  entitled. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Augusta  county, 
pronounced  in  a  suit  in  chancery,  wherein  appellants  were  the 
complainants,  and  appellees  were  the  defendants. 

Reversed. 
The  opinion  states  the  case. 

C,  S.  W.  Barnes,  for  the  appellants. 

Curry  &  Glenn  and  J.  A,  Glasgow,  for  the  appellees. 

Cardwell,  J.,  delivered  the  opinion  of  the  court. 

The  appellants  or  those  under  whom  they  claim,  on  the  23rd 
day  of  August,  1887,  entered  into  a  written  contract  \dth  one 
of  the  appellees,  E.  S.  Craig,  by  which  they  agi'eed  to  sell  to 
Craig,  and  he  agreed  to  purchase,  720  acres  of  mountain  land, 
lying  and  being  in  the  coimty  of  Augusta,  near  Craigsville,  for 
the  sum  of  fifty  cents  per  acre,  the  parties  of  the  first  part  to 
the  agreement  to  make  a  deed  with  special  warranty  to  Craig, 
reser\'ing  a  vendor's  lien  on  the  land  for  the  payment  of  the 
purchase  money ;  and  twelve  months  after  the  execution  of  the 
deed  Craig  was  to  pay  the  purchase  money  in  full,  to  be  evi- 
denced by  his  bond  to  be  executed  to  the  parties  of  the  first  part 
upon  the  making  of  the  deed  to  him.  On  the  20th  of  March, 
1892,  the  parties  of  the  first  part,  having  tendered  to  Craig  the 
deed  for  the  land,  and  Craig  having  refused  to  receive  the  same 
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and  execute  his  bond  for  the  purchase  money,  instituted  their 
suit  in  the  Circuit  Court  of  Augusta  county  against  Craig  for 
the  specific  performance  of  his  contract.  In  that  suit  appellants 
prevailed,  and  one  Shepherd  was  appointed  by  the  court  to  ex- 
ecute a  deed  for  the  land  to  Craig,  and  Craig  was  directed  to 
execute  his  bond  for  the  amoimt  of  the  purchase  money  there- 
for. The  deed  was  executed  by  Shepherd,  commissioner,  reserv- 
ing a  vendor's  lien  to  secure  the  purchase  money,  and  a  bond  was 
executed  by  Craig  to  the  vendors,  payable  on  the  11th  day  of 
February,  1894,  for  $360,  and  that  suit  was  dismissed  by  decree 
entered  therein  June  7,  1893. 

Craig  not  having  paid  his  bond  when  it  fell  due,  the  bill  in 
this  cause  was  filed  at  the  May  term,  1894,  in  the  Circuit  Court 
of  Augusta  county,  against  the  appellees,  in  which  the  fore- 
going facts  were  set  forth,  and  the  further  facts  charged,  that 
on  the  5th  day  of  October,  1892,  R.  S.  Craig,  not  having  paid, 
the  debt  evidenced  by  his  bond,  made  over  all  his  personal  prop- 
erty by  deed  of  gift  to  his  two  sons,  Edward  M.  and  Harry  B. 
Craig,  in  consideration  of  love  and  affection,  and  the  further* 
consideration  of  one  dollar  in  hand  paid  by  said  Harry  B.  Craig ; 
and  by  a  similar  deed  of  even  date  and  for  life  consideration, 
conveyed  all  his  real  estate,  including  the  720  acre  tract,  upon 
which  the  compainants  held  a  vendor's  lien,  to  William  Patrick,, 
trustee,  for  the  benefit  of  grantor's  children,  Harry  B.,  Edward 
M.,  Charles  G.,  Albert  S.  J.,  and  Cora  N.  Craig;  that  the  debt 
due  from  R.  S.  Craig  upon  his  said  bond  was  still  due  and  im- 
paid ;  and  the  prayer  of  the  bill  was  that  the  court  enter  a  decree 
setting  aside  the  deed  to  William  Patrick,  trustee,  and  direct 
a  sale  of  tl^e  said  720  acres  of  land  upon  which  the  complainants 
claim  a  vendor's  lien,  for  the  payment  of  said  debt,  and  if  it 
fail  to  sell  for  enough  to  pay  the  same  that  a  decree  might  be 
entered  against  R.  S.  Craig  for  the  balance,  and  for  general, 
relief. 
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During  the  progress  of  the  cause,  the  court,  on  December  6, 
1894,  entered  a  personal  decree  against  R.  S.  Craig  for  the 
amount  of  the  debt  in  question  and  interest,  with  the  right  to 
sue  out  execution  therefor.  On  December  18,  1894,  execution- 
was  issued  on  that  decree,  and  returned,  no  property  found,  and 
on  the  10th  of  December,  1895,  the  court,  without  in  express 
terms  setting  aside  the  deed  to  Patrick,  trustee,  as  prayed  in  the 
bill,  decreed  that  the  720  acre  tract  of  land  be  sold  by  commis- 
fiioners  appointed  for  that  purpose  at  public  auction,  for  the  pay- 
ment of  the  debt  due  thereon.  That  decree  was  afterwards 
modified  by  decree  of  June  23,  1897,  so  as  to  authorize  the  com- 
missioners of  sale  to  sell  the  land  privately.  On  the  25th  day  of 
January,  1902,  said  commissioners  of  sale  filed  a  report  in  the 
cause,  stating  that  **after  repeated  efforts  to  sell  said  tract  of 
land,  both  publicly  and  privately,  they  had  been  unable  to  do 
so,  because  it  was  mountain  land  which  had  been  stripped  of  its 
timber,  and  was  therefore  unsalable."  Upon  the  coming  in  of 
that  report,  a  decree  was  entered  on  the  8th  of  March,  1902, 
committing  the  cause  to  a  master  to  ascertain,  (1)  What  other 
estate  was  owned  by  K.  S.  Craig  at  the  time  he  entered  into  the 
contract  of  purchase  of  the  720  acre  tract  of  land;  (2)  Whether 
the  same  was  liable  for  the  debt  asserted  in  the  cause ;  (3)  W^hat 
estate  was  owned  by  Craig  at  the  time  of  the  decree ;  and  (4) 
Any  other  matter  deemed  pertinent. 

Responding  to  said  decree,  Commissioner  Holt  reported  ta 
the  May  term,  1902,  in  substance,  that  at  the  time  when  R.  S. 
Craig  entered  into  the  contract  for  the  purchase  of  the  720  acre 
tract  of  land,  he  was  seized  of  his  home  farm  of  500  acres,  etc. ; 
of  a  tract  of  197  acres,  knoAvn  as  the  Sulphur  Springs  tract ;  a 
store-house  and  lot  in  the  village  of  Craigsville;  and  a  lot  of 
about  one  acre,  kno^vn  as  the  Wallace  Mill,  all  in  Augusta 
county,  Virginia;  that  by  deed  dated  October  5,  1892,  R.  S. 
Craig  conveyed  all  this  property  to  William  Patrick,  trusteCy 

Vol.  cm — 21 


162  Kjnney  v.  Chaig.'  [103 


Opinion. 


for  the  benefit  of  his  children,  in  consideration  of  love  and  affec- 
tion and  of  one  dollar,  and  that  he  was  not  then  the  owner  of 
any  estate,  real  or  personal;  that  while  the  commissioner 
believed  from  the  evidence  presented  to  him  that  said  convey- 
ance was  made  for  the  express  purpose  of  defeating  this  debt 
(due  on  the  720  acre  tract),  yet  he  was  of  opinion  that  as  the  bill 
did  not  distinctly  charge  that  said  conveyance  was  fraudulent, 
it  could  not  be  set  aside  and  the  property  subjected  in  this  cause 
unless  the  court  saw  fit  to  allow  an  amended  bill  to  he  filed  alleg- 
ing the  fact. 

To  this  report  the  complainants  excepted  on  several  grounds, 
chief  of  which  was  because  the  master  reported  that  the  bill  was 
defective  in  not  sufficiently  charging  that  said  conveyance  was 
fraudulent  and  made  for  the  purpose  of  defeating  the  payment 
of  complainants'  debt ;  and  at  the  May  term,  1902,  the  defen- 
dants demurred  to  said  bill  on  the  ground  that  it  did  not  set 
forth  any  fact  that  would  warrant  the  court  in  setting  aside  said 
conveyance.  By  decree  of  June  11,  1902,  the  court  overruled 
complainants'  exceptions  to  the  commissioner's  report,  sustained 
the  defendant's  demuiTer  to  the  bill,  but  allowed  the  complain- 
ants to  file  an  amended  and  supplemental  bill,  alleging  fraud 
upon  their  rights  in  the  execution  of  the  deed  to  Patrick,  trus- 
tee, and  referred  the  cause  back  to  the  master  for  report  upon 
the  same  subjects  of  inquiry  that  had  been  referred  to  him 
before,  said  inquiry  to  be  made  when  process  should  have 
matured  on  the  amended  and  supplemental  bill  which  was  at 
that  time  filed. 

In  the  amended  and  supplemental  bill,  complainants  set  out 
the  filing  of  their  original  bill  and  its  allegations,  and  charge 
and  allege  that  through  mistake  and  inadvertence  in  drawing 
the  same  it  failed  to  charge  in  terms  that  the  conveyance  to 
Patrick,  trustee,  was  executed  with  intent  to  hinder,  delay  and 
defraud  tljeni ;  and  then  charge  that  said  conveyance  was  ex- 


Va.]  Kinney  v»  Craig.  163 


Opinion. 


ecuted  with  intent  to  hinder,  delay  and  defraud  them  in  the  col- 
lection of  their  said  debt,  and  pray  that  the  same  may  be  set 
aside,  <kc. 

At  the  Xovember  term,  19^2,  the  defendants  demurred  to  the 
amended  and  supplemental  bill  on  the  grounds,  (1)  that  it 
makes  out  a  new  case,  and  (2)  that  it  does  not  appear  on  its  face 
or  otherwise  that  the  facts  therein  stated,  upon  which  the  charge 
of  fraud  was  based,  were  discovered  after  the  filing  of  the  origi- 
nal bill.  By  decree  entered  in  the  cause  on  December  22,  1902, 
the  court  sustained  the  demurrer  and  dismissed  the  amended  and 
supplemental  bill  with  costs.  From  this  decree  the  case  is 
before  us  on  appeal. 

The  propriety  of  the  ruling  of  the  Circuit  Court  in  sustaining 
the  demurrer  to  appellants'  amended  and  supplemental  bill,  is 
the  sole  question  that  requires  our  consideration. 

The  subject  matter  of  the  suit  was  the  bond  held  by  the  com- 
plainants against  the  defendant,  R.  S.  Craig,  for  the  purchase 
price  of  the  720  acres  of  land,  and  the  original  bill  filed  sets  out 
that  claim  of  complainants;  that  they  held  a  vendor's  lien 
against  the  720  acre  tract,  as  security  for  the  payment  of  the 
debt ;  that  the  debt  was  still  due  and  unpaid ;  that  the  defendant, 
E.  S.  Craig,  soon  after  the  suit  against  him  for  specific  perform- 
ance of  his  contract  of  purchase  of  the  720  acre  tract  of  land 
from  complainants  was  begun,  had  made  over  all  of  his  personal 
property,  by  deed  of  gift  to  his  children,  and  by  similar  deed 
(deed  of  gift)  of  same  date  had  conveyed  all  his  real  estate,  in- 
cluding the  720  acre  tract,  to  William  Patrick,  trustee  for  the 
sons  and  daughter  of  grantor,  naming  them,  and  copies  of  which 
deeds  were  filed  with  the  bill  as  parts  thereof;  and  the  prayer 
of  the  bill  is  that  "the  court  will  enter  a  decree  setting  aside  the 
deed  from  R.  S.  Craig,  defendant,  to  William  Patrick,  trustee, 
for  the  benefit  of  his  sons  and  daughter,  which  includes  the  tract 
of  720  acres;  that  a  sale  of  the  720  acre  tract  be  made,  and  if 
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it  fails  to  bring  enough  to  pay  the  debt  of  complainants,  a  decree 
be  given  them  against  R.  S.  Craig  for  the  balance ;  and  that  the 
complainants  have  such  other  and  further  relief  as  is  adapted 
to  the  nature  of  their  case  and  is  agreeable  to  equity  and  good 
conscience. 

To  the  original  and  to  the  amended  and  supplemental  bills  the 
parties  defendant  are  the  same,  viz :  K.  S.  Craig,  William  Pat- 
rick, trustee ;  and  the  children  of  R.  S.  Craig,  the  beneficiaries 
in  the  deed  sought  to  be  avoided.  The  subject  matter  of  both 
bills  is  the  same,  and  their  object  is  the  same,  viz :  to  recover  the 
debt  of  complainants  out  of  the  property  of  R.  S.  Craig  liable 
therefor. 

It  is  unquestionably  true  and  well  settled  that  amendments 
will  not  be  allowed  which  bring  in'to  the  case  a  new  and  sub- 
stantive cause  of  action  different  from  that  declared  on,  and 
different  from  that  which  plaintiff  intended  to  assert  when  he 
instituted  his  action.  Tidball  v.  Banky  100  Va.  744,  42  S.  E. 
867.  But  does  this  amended  and  supplemental  bill  violate  that 
rule?  We  think  not.  In  the  case  just  cited  the  original  bill 
filed  was  for  the  purpose  of  collecting  certain  negotiable  notes 
held  by  the  complainant,  which  had  been  protested  for  non-pay- 
ment, and  notice  of  protest  given  to  the  endorsers ;  but  the  bill 
failed  to  allege  that  the  endorser,  whose  estate  was  sought  to  be 
held  liable  for  the  notes,  had  notice  of  their  dishonor,  and  failed 
to  make  the  original  debtors,  the  makers  of  the  notes,  parties  to 
the  suit.  By  the  amended  and  supplemental  bill  the  defects  of 
the  original  bill,  were  supplied,  and  upon  the  demurrer  to  the 
amended  and  supplemental  bill  it  was  held  that  the  amendments 
were  proper,  and  that  the  demurrer  should  have  been  overruled. 
The  opinion  quotes  from  Neiv  River  Min,  Co.  v.  Painter,  100 
Va.  507,  42  S.  E.  300,  as  follows :  "The  rule  generally  prevail- 
ing seems  to  be,  that  such  amendments  will  be  permitted  as  have 
for  their  object  the  trial  and  determination  of  the  subject 
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matter  of  the  controversy  upon  which  the  action  was  originally 
based ;  but  amendments  will  not  be  allowed  which  bring  into  the 
case  a  new  and  substantive  cause  of  action  different  from  that 
declared  on,  and  different  from  that  which  plaintiff  intended  to 
assert  when  he  instituted  his  action.  If  the  plaintiff,  in  the 
amended  declaration,  is  attempting  to  assert  rights  and  to 
enforce  claims  arising  out  of  the  sanie  transaction,  act,  agree- 
ment, or  obligation,  however  great  may  be  the  difference  in  the 

form  of  liabilitv  as  contained  in  the  amended  from  that  stated 

* 

in  the  original  declaration,  it  will  not  be  regarded  as  for  a  new 
cause  of  action."  The  opinion  further  says :  "That  was  a  case 
at  law,  but  the  rule  as  to  amendments  is  certainly  not  less  liberal 
in  equity  than  at  law.  If  the  contention  of  appellant's  counsel 
were  correct,  a  pleading  which  omitted  some  essential  allegation 
could  never  be  amended.  This  is  clearly  not  the  law.  It  is 
the  settled  practice  in  this  State  that  such  amendments  can  be 
made,  and  it  would  be  a  reproach  to  the  administration  of  jus- 
tice if  thev  could  not." 
t' 

It  will  be  observed  that  in  the  case  at  bar  the  original  bill  set 
out  facts  sufficient  to  show  that  the  convevance  from  the  debtor, 
R.  S.  Craig,  to  William  Patrick,  trustee,  was  fraudulent  in  law, 
as  to  the  complainants  in  that  bill,  and  the  only  omission  made 
in  the  original  bill  was  that  it  did  not  charge  in  terms  that  the 
conveyance  was  made  for  the  purpose  of  hindering,  delaying 
and  defrauding  the  complainants. 

A  conveyance,  assignment,  or  transfer  of  the  property  of  a 
debtor  cannot  be  avoided  by  his  creditors  solely  on  the  ground 
that  it  was  made  without  a  consideration  deemed  valuable  in 
law,  imless  the  suit  for  that  purpose  be  brought  within  five  years 
after  the  right  to  avoid  the  same  has  accrued  (Code,  sec.  2929), 
but  this  limitation  does  not  apply  where  a  deed  is  attacked  on 
the  ground  of  actual  fraud.  When  the  amended  and  supple 
mental  bill  in  this  case  was  filed,  the  complainants  still  had  the 
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right  to  attack  the  deed  from  Craig  to  Patrick,  trustee,  on  the 
ground  that  it  was  made  to  hinder,  delay  and  defraud  them  in 
the  collection  of  their  debt,  and  it  may  well  be  asked  why  they 
should  have  been  required  to  institute  a  new  suit  for  that  pur- 
pose, when  the  relief  to  which  they  were  entitled  could  be 
afforded  them  upon  the  amendments  being  made  that  were  made 
by  the  amended  and  supplemental  bill. 

It  is  well  said  by  Barton,  in  his  Chancery  Practice,  p.  346, 
that  ^*the  general  rule  as  to  amendment  has  been  so  often  de- 
parted from  that  it  is  now  scarcely  possible  to  give  any  definite 
definition  of  what  may  be  included  in  an  amended  bill,''  and  he 
states  the  general  rule  to  be  that  "amendments  can  only  be 
granted  where  the  bill  is  defective  in  parties,  or  in  the  prayer 
for  relief,  or  in  the  omission  or  mistake  of  a  fact  or  circumstance 
connected  with  the  substance  of  the  bill  but  not  forming  the 
substance  itself  nor  repugnant  thereto."  At  page  345,  the  same 
author  says  that  the  tendency  of  the  decided  cases  is  to  relax 
the  ancient  rules,  and  to  allow  amendment  whenever  it  best 
serves  the  ends  of  justice  so  to  do. 

It  may  be  that  the  complainants  in  the  original  bill  were  of 
opinion  that  it  would  be  sufficient  for  their  relief  to  have  the 
720  acre  tract  of  land,  embraced  in  the  deed  to  Patrick,  trustee, 
subjected  to  the  payment  of  their  debt,  but  upon  finding  that 
this  property  had  been  denuded  of  its  timber,  which  was  the 
only  value  it  had,  neither  upon  reason  or  authority  should  they 
be  denied  the  right  to  proceed  against  other  property  of  their 
debtor  liable  to  them  for  their  debt,  and  to  that  end  so  amend 
the  frame  and  structure  of  their  bill  as  to  obtain  the  relief  to 
which  they  were  entitled. 

It  was  held  by  this  court,  in  Hanby*8  admr.  v.  Henritze^s 
admr.,  85  Va.  177,  7  S.  E.  204,  citing  Belton  v.  Appersoriy  26 
Gratt.  207,  that  a  plaintiff  may,  by  his  amendments,  so  alter  the 
frame  and  structure  of  his  bill  as  to  obtain  an  entirelv  different 
relief  from  that  asked  for  originally. 
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In  Holland  v.  Trotter,  22  Gratt.  136,  citing  1  Daniers  Ch. 
Prac.  401-2,  it  was  held  to  be  *^the  well  settled  practice  of  courts 
of  equity,  that  where  the  plaintiff  is  advised  that  his  original 
bill  does  not  contain  such  material  facts,  or  make  such  i>arties 
as  may  be  necessary  to  enable  the  court  to  do  complete  justice, 
he  may  amend  his  bill  by  inserting  new  matter  or  adding  new 
parties."  This  is  substantially  the  rule  as  to  amendments  laid 
down  in  Story's  Eq.  PI.,  discussed  in  sec.  883  et  seq. 

In  1  Daniel's  Ch.  Prac,  598,  the  author  in  discussing  the 
same  subject,  says :  "On  hearing  the  demurrer  the  court  will, 
where  it  sees  that  the  defects  pointed  out  by  the  demurrer  can 
be  remedied  by  amendments,  and  substantial  justice  requires  it, 
make  a  special  order  at  the  hearing  of  the  demurrer  adapted  to 
the  circumstances  of  the  case." 

This  is  exactly  what  was  done  in  the  case  at  bar,  upon  the 
hearing  of  the  demurrer  to  the  original  bill.  There  is  nothing 
in  the  case  of  Belton  v.  Appersoriy  supra,  and  other  authorities 
relied  on  by  coimsel  for  appellees  which  sustains  their  conten- 
tion that  the  amendments  of  the  original  bill  in  this  case  were 
improper  in  that  they  make  out  an  entirely  new  case. 

What  will  constitute  an  entirely  new  case  made  bv  amend- 
ments  to  an  original  bill,  is  discussed  in  Hurt  v.  Jones,  75,  Va. 
341,  and  the  amended  and  supplemental  bill  in  this  case  does 
not,  in  our  judgment,  conflict  with  the  views  expressed  in  that 
case. 

In  Neale  v.  Neale,  76  U.  S.  1,  19  L.  Ed.  590,  a  suit  in  equity 
was  instituted  to  enforce  a  parol  contract  concerning  real  estate, 
upon  the  ground  that  by  act  of  part  performance  it  was  taken 
out  of  the  operation  of  the  statute  of  frauds.  After  the  cause 
had  been  heard,  the  court  of  its  own  motion  gave  complainants 
leave  to  amend  their  bill  upon  payment  of  costs.  The  reason 
for  this  action  of  the  court  is  not  given,  but  the  inference  is 
that  it  was  because  of  the  subsequent  proceedings  in  the  case. 
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It  appears  that  the  court  at  the  original  hearing  was  satisfied 
that  the  evidence  made  out  a  case  for  relief,  but  different  from 
the  case  stated  in  the  bill,  and  as  the  pleadings  must  correspond 
with  the  evidence,  it  was  necessary  either  to  dismiss  the  bill 
without  prejudice^  or  give  leave  to  amend.  The  latter  course 
was  adopted  with  the  view,  to  save  expense  to  the  parties,  and 
because  such  a  course  could  not,  by  any  possibility,  work  any 
harm  to  the  defendant.  The  opinion  says :  "It  is  insisted  that 
this  proceeding  was  erroneous ;  that  after  a  cause  has  been  heard 
the  power  of  allowing  amendment  ceases,  or  if  it  exists  at  aU  it 
iCsannot  go  so  far  as  to  authorize  a  plaintiff  to  change  the  frame- 
work of  his  bill  and  make  an  entirely  new  case  although  on  the 
'Same  subject  matter,  as,  it  is  contended,  was  done  in  this  in- 
stance under  the  leave  to  amend. 

"This  doctrine  would  deny  to  a  court  of  equity  the  power  to 
grant  amendments  after  the  cause  was  heard  and  before  decree 
was  passed,  no  matter  how  manifest  it  was  that  the  purposes  of 
substantial  justice  required  it,  and  would,  if  sanctioned,  fre- 
quently embarrass  the  court  in  its  efforts  to  adjust  the  proper 
mode  and  measure  of  relief.  To  accomplish  the  object  for  which 
•a  court  of  equity  was  created,  it  has  the  power  to  adapt  its  pro- 
-ceedings  to  the  exigency  of  each  particular  case,  but  this  power 
would  very  often  be  ineffectual  for  the  purpose  unless  it  also 
possessed  the  additional  power,  after  a  cause  was  heard  and  a 
case  for  relief  made  out,  but  not  the  case  disclosed  by  the  bill, 
to  allow  an  alteration  of  the  pleadings  on  terms  that  the  party 
not  in  fault  would  have  no  reasonable  ground  to  object  to.  That 
the  court  has  this  power  and  can,  upon  hearing  the  cause,  if 
unable  to  do  complete  justice  by  reason  of  defective  pleadings, 
permit  amendments,  both  of  bills  and  answers,  is  sustained  by 
the  authorities.''  Among  the  authorities  cited  in  support  of 
this  view,  is  Daniel's  Ch.  Prac,  pp.  463-466. 

After  remarking,  as  is  well  recognized  in  the  decisions  of  this 
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court,  that'the  matter  of  amendment  of  the  pleadings  in  a  cause 
rests  in  the  soimd  discretion  of  the  court,  the  opinion  in  Neale 
V.  Neahy  supra,  continues :  "It  is  unnecessary,  in  the  view  we 
have  taken  of  the  power  of  the  court  over  amendments  at  the 
hearing,  to  discuss  the  question  whether  the  amended  bill  is 
materially  different  from  the  original  bill.  It  is  enough  to  know, 
if  different,  that  the  subject  matter  of  both  bills  is  the  same,  and 
that  the  contract,  consideration,  promise,  and  acts  of  part  per- 
formance stated  in  the  amended  bill  are  stated  with  sufficient 
precision,  and,  if  supported  by  proof,  entitled  the  complainants 
to  the  relief  which  they  seek  at  the  hands  of  a  court  of  equity." 

The  views  expressed  by  the  court  in  that  case  are  similar  to 
those  expressed  by  this  court  in  a  number  of  cases,  and  by  text 
writers.  Belton  v.  Appersoriy  supra;  Hurt  v.  Jones,  supra; 
Pettyjohn  v.  Burson,  22  S.  E.  508;  1  Barton's  Ch.  Prac.  (2 
Ed.),  345;  Daniel's  Ch.  Prac,  supra.  See  also  1  Ency.  PI.  6z 
Pr.,  774. 

Applying  that  view  to  the  case  at  bar,  we  are  of  opinion  that 
the  Circuit  Court  erred  in  sustaining  the  demurrer  to  the 
amended  and  supplemental  bill  filed  by  the  appellants. 

Appellees  assign  as  cross  error  the  action  of  the  Circuit  Court 
in  granting  leave  to  appellants  to  amend  their  original  bill. 
With  reference  to  this  assignment,  we  deem  it  only  necessary  to 
say,  that  the  rule  being  well  recognized  that  in  the  granting  of 
leave  to  amend  a  pleading,  the  matter  rests  in  the  sound  dis- 
cretion of  the  court,  and  where  the  defendants  have  no  reason- 
able ground  to  object  to  the  proposed  amendments  an  appellate 
court  will  not  reverse  the  trial  court  for  allowing  pleadings  to 
be  amended,  imless  it  appears  that  the  discretion  resting  in  the 
court  has  been  abused. 

When  leave  was  granted  the  appellants  to  amend  the  original 
bill  in  the  cause,  the  record  showed  that  they  were  entitled  to 
recover  of  the  defendant,  E.  S.  Craig,  the  debt  they  asserted 
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out  of  any  property  he  owned  when  the  debt  was  contracted; 
that  by  a  deed  of  gift,  fraudulent  in  law  as  to  his  creditors, 
Craig  had  made  over  property  liable  for  the  debt,  to  his  children, 
and  both  the  trustee  and  beneficiaries  in  that  deed  were  before 
the  court.  But  the  bill  did  not,  in  the  opinion  of  the  court,  aver 
all  the  facts  necessary  to  show  the  right  of  the  appellants  to 
have  the  deed  set  aside  as  null  and  void  and  to  subject  the  prop- 
erty it  conveyed,  or  so  much  thereof  as  might  be  necessary,  to 
the  satisfaction  of  their  debt.  In  view  of  this  state  of  the  record, 
there  being  no  statutory  limitation  upon  the  right  of  appellants 
to  attack  the  deed  as  fraudulent,  to  the  benefit  of  which  the 
appellees  were  entitled,  existing  when  the  leave  to  amend  was 
granted,  it  was  clearly  a  case  in  which  the  discretion  of  the  court 
in  granting  the  leave  was  properly  exercised.  Tidball  v.  Bank, 
supra;  1  Enc.  of  PI.  &  Pr.,  supra. 

It  follows  that  the  decree  appealed  from  must  be  reversed  and 
annulled,  and  the  cause  remanded,  to  be  further  proceeded  with 
in  accordance  with  the  views  expressed  in  this  opinion. 

Reversed. 
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American  Agriculotjral  Chemical  Co.  v.  Kennedy  &  Craw- 
ford. 

November  23,  1904. 

1.  Contracts — Mutuality. — An  unsealed  contract  for  the  sale  of  goods 

to  be  delivered  in  the  future,  signed  by  the  proposed  seller  and 
buyer,  but  which  contains  a  reservation  on  the  part  of  the  seller 
of  the  right  to  cancel  at  any  time,  is  void  for  want  of  mutuality. 
Where  the  consideration  of  a  contract  is  a  promise  for  a  promise, 
there  must  be  absolute  mutuality  of  engagement.  Both  parties 
must  be  bounds  or  neither  is. 

2.  Contracts — Mutuality  of  Engagement — Tender  of  Performance. — Where 

a  contract  for  the  sale  of  goods  is  void  for  want  of  mutuality  in 
its  inception,  by  reason  of  the  vendor's  reserving  a  right  to  cancel 
at  any  time,  the  subsequent  ofter  of  the  vendor  to  deliver  the 
goods  which  he  had  never  bound  himself  to  sell  cannot  impose  a 
liability  on  the  vendee.  The  vendee  never  having  had  the  right 
to  tender  the  price  and  compel  the  vendor  to  deliver  the  goods, 
the  vendor  cannot  by  his  own  act  make  it  the  duty  of  the  vendee 
to  receive  them,  nor  impose  any  liability  upon  him.  The  vendee, 
in  such  case,  does  not  make  a  continuing  offer  to  purchase. 

Error  to  a  judgment  of  the  Circuit  Court  of  Augusta  county, 
rendered  in  an  action  of  assumpsit,  wherein  the  plaintiff  in  error 
was  the  plaintiff,  and  the  defendants  in  error  were  the  de- 
fendants. 

Affirmed. 
The  opinion  states  the  case. 
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J,  R,  Fishbume  and  J.  A.  Glasgow,  for  the  plaintiff  in  error. 
A.  C,  Braxton,  for  the  defendants  in  error. 
Buchanan,  J.,  delivered  the  opinion  of  the  court. 

The  American  Agricultural  Chemical  Company  instituted  its 
action  of  assumpsit  against  J.  A.  Kennedy  and  W.  A.  Crawford, 
partners  doing  business  under  the  firm  name  of  Kennedy  & 
Crawford,  to  recover  damages  for  the  alleged  breach  of  an 
agreement  not  under  seal. 

The  plaintiff's  cause  of  action,  as  set  forth  in  the  third  count 
of  the  declaration,  the  only  count  relied  on,  is  as  follows : 

"The  American  Agricultural  Chemical  Company,  a  corpora- 
tion complains  of  J.  A.  Kennedy  and  W.  A.  Crawford,  partners 
doing  business  and  trading  under  the  firm  name  and  style  of 
Kennedy  &  Crawford,  of  a  plea  of  trespass  on  the  case  in 
assumpsit,  for  this,  to-wit : 

3rd  Count.  That  heretofore,  to-wit:  on  the  14th  day  of 
March,  1902,  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendants,  would  sell  and  furnish  to  the  said  defendants, 
certain  fertilizer,  at  and  for  a  reasonable  compensation,  herein- 
after set  out,  defendants  undertook,  and  then  and  there  prom- 
ised and  contracted  in  writing  with  the  said  plaintiff,  in  the 
words  and  figures  following,  to-wit: 

March  H,  1902. 
To  Messrs.  Kennedy  &  Crawford, 

Staunton,  Augusta  County,  Va. 

We  hereby  agree  to  ship  you  under  the  conditions  and  stipu- 
lations hereinafter  named,  and  subject  to  the  approval  of  the 
Home  Office,  the  following  Fertilizers  at  prices  and  terms 
named  below. 
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The  terms  and  conditions  of  this  contract  are  as  follows,  and 

the  prices  named  below  are  net  to  us  in 

200-lb  bags : 

Xo.  of  Tons. 

Brands. 

Price  per  2,000  lbs. 

400 

Your  brands 

2-10-5 

$20  85 

to 

a            a 

2-8-5 

19  85 

600 

a            ic 

2-8-2 

17  60 

a           6i 

1-8-1 

14  60 

a           << 

1-8-2 

15  30 

10-2 

12  65 

ic            a 

14 

11  65 

2-1 

i-12 

21  00 

Goods  to  be  delivered  by  us  free  on  board  cars  or  steamer  at 
Staunton,  Va.,  in  carload  lots,  and  you  are  to  pay  freight  on  all 
shipments. 

All  goods  ordered  by  you  under  this  contract  shall  be  settled 
for  in  full  on  July  1,  1902,  in  cash  for  spring,  and  December  1,. 
1902,  for  fall. 

For  cash  payments  made  prior  to  July  1,  1902,  interest  w^ll 
be  allowed  at  the  rate  of  seven  (7)  per  cent,  per  annum  from 
dates  of  payments  to  July  1,  1902. 

All  settlements  are  to  be  sent  to  us  in  full  at  the  date  named, 
and  protest,  demand  for  payment,  and  notice  of  non-payment  of 
any  notes  that  may  have  been  endorsed  by  you  and  transferred 
to  us,  are  hereby  waived,  and  you  also  waive  all  homestead  and 
other  exemptions  as  to  any  obligations  growing  out  of  this  con- 
tract. 

It  is  also  agreed  that  you  will  hold  in  tnist  and  separate,  for 
the  settlement  of  our  account,  all  of  said  goods  unsold,  and  all 
currency,  open  accounts,  notes,  liens,  mortgages,  or  other  values 
received  for  goods  sold. 

This  contract  is  subject  to  suspension  in  case  of  fire,  accident 
to  our  works  or  other  causes. 
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We  have  the  right  to  ship  said  goods,  or  any  part  thereof, 
from  any  factory. 

We  reserve  the  right  to  cancel  this  contract  at  any  time  we 
may  deem  proper,  but  in  the  event  of  such  cancellation  the  pro- 
^dsions  of  this  contract  shall  govern  the  closing  of  all  business 
begun  thereunder. 

This  contract,  written  and  printed,  constitutes  the  entire 
agreement,  and  no  verbal  understanding  will  be  recognized. 

Executed  in  triplicate, 

THE  AMEKICAX  AGKICULTUKAL  CHEMICAL  COM- 
PANY, Wm.  W.  Baker. 

We  hereby  agree  to  take  whatever  fertilizers  we  may  require 
for  spring  season  1002,  not  less  than,  as  stated,  tons  with  the 
privilege  of  taking  more,  if  mutually  agreeable,  under  above 
terms  and  conditions. 

Name — Kennedy  &  Crawford. 

The  said  plaintiff  further  avers  that,  although  it,  confiding  in 
the  said  promises  and  undertakings  and  contract  of  the  said  de- 
fendants, as  above  set  out,  did  procure  and  manufacture  the 
brands  of  fertilizer  as  above  set  out  in  said  contract,  and  did 
manufacture  and  procure  and  have  stamped  the  sacks  or  bags  to 
contain  said  fertilizer,  and  were,  and  continued,  ready  and  pre- 
pared to  furnish  said  fertilizer,  as  above  set  out,  on  the  terms 
aforesaid,  and  were  ready  and  willing  so  to  do  to  the  said  de- 
fendants during  the  said  spring  of  1902,  and  the  said  fall  of 
1902,  and  during  all  that  time  tendered  and  offered  to  furnish 
the  said  defendants  said  brands  of  fertilizer,  as  set  out,  upon 
the  terms  aforesaid,  of  all  of  which  the  defendants  during  all 
that  time  had  notice ;  yet  the  said  defendants  failed  to  designate 


Va.]         American  Agbicultueal  Co.  v.  Kennedy.  175 

Opinion. 

or  order  the  brands  of  fertilizer  which  were  to  amount  to  at  least 
four  hundred  >  tons  according  to  their  said  promises,  but  on  the 
contrary,  refused  and  continued  to  refuse  during  the  whole 
spring  and  the  whole  fall  of  1902,  to  accept  or  order  said  fer- 
tilizer according  to  their  promises,  without  any  reasonable  cause 
therefor  whatever ;  the  plaintiff  in  that  behalf  having  performed 
in  every  particular  the  terms  and  conditions  in  manner  and 
form,  and  at  the  time  agreed  upon  in  said  contract,  and  was 
always  ready  and  willing  so  to  do,  and  the  defendants  wholly 
refused  and  neglected  from  the  time  of  the  making  of  said 
promises  upjto  the  present  time  to  perform  or  carry  out  the  said 
promises  and  the  said  defendants,  not  regarding  their  said  prom- 
ises and  undertakings,  conniving  and  intending  to  injure  tho  said 
plaintiff  in  this  behalf,  did  not,  nor  would  then  or  at  any  other 
time  designate  the  brands  of  fertilizer  they  desired,  not  to  be 
less  than  four  himdred  tons,  nor  would  accept  said  fertilizer  of 
the  said  plaintiflF,  or  pay  to  the  said  plaintiff,  the  said  prices 
therefor,  or  any  part  thereof,  but  so  to  do  the  said  defendants 
have  hitherto  wholly  neglected  and  refused,  and  do  still  neglect 
and  refuse,  by  reason  of  which  last  mentioned  promises  the 
plaintiff  has  wholly  lost  and  been  deprived  of  great  gains  and 
profits,  which  it  might  and  otherwise  would  have  derived  from 
the  manufacture  and  sale  of  said  fertilizer,  and  has  been  dam- 
aged and  injured  in  that  it  had  prepared,  procured  and  manu- 
factured hags  or  sacks,  stamped  for  the  said  defendants,  which 
became  worthless  to  said  plaintiff,  and  wherefore  the  said  plain- 
tiff says  that  he  has  sustained  damage  by  reason  of  the  said  sev- 
eral breaches  of  the  said  several  promises  and  undertakings  in 
the  -^aid  several  counts  in  this  declaration  above  set  out,  to  the 
amount  of  $1,500.00." 

The  defendants  demurred  to  the  declaration  on  several 
pounds,  one  of  which  was  that  the  contract  sued  on  was  with- 
out consideration,  and  was  therefore  nndxim  pactum.    This  con- 
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tention  is  based  upon  that  clause  of  the  written  agreement  which 
provides  that  "We  (the  plaintiflF)  reserve  the  right  to  cancel  this 
contract  at  any  time  we  may  deem  proper,  but  in  the  event  of 
such  cancellation,  the  provisions  of  this  contract  shall  govern 
the  closing  of  all  business  begun  thereunder." 

The  general  rule  of  law  is,  and  this  seems  to  be  conceded  by 
the  plaintiflF  company,  that  where  the  consideration  for  the 
promise  of  one  party  is  the  promise  of  the  other  party,  there 
must  be  absolute  mutuality  of  engagement,  so  that  each  party 
has  the  right  to  hold  the  other  to  a  positive  agreement.  Both 
parties  must  be  bound  or  neither  is  bound.  1  Parsons  on  Con- 
tracts, (7th  Ed.)  448-452;  Clark  on  Contracts,  165-171; 
Southern  Ry.  Co,  v.  Wilcox,  £c.  98  Va.  222,  35  S.  E.  355. 

The  plaintiflf  insists  that  the  averments  of  its  declaration 
takes  this  case  out  of  the  general  rule,  upon  the  groimd  that 
while  the  contract  sued  on  may  have  lacked  mutuality  of  obli- 
gation in  its  inception,  yet  that  the  plaintiflf  had  performed  and 
executed  the  contract  on  its  part  by  manufacturing  the  fertil- 
izer, putting  in  sacks  and  tendering  it  to  the  defendants,  and 
that  such  performance  cured  any  lack  of  mutuality  in  the  con- 
tract in  its  inception  and  rendered  it  absolutely  binding.  Al- 
though the  contract  did  not  bind  the  plaintiflf  to  furnish  the  fer- 
tilizer which  the  defendants  agreed  to  purchase,  yet  if  the  de- 
fendants had  actually  received  it,  they  would  have  been  boimd 
to  pay  for  it ;  and  this  would  be  so,  even  if  the  agreement  in. 
question  had  never  been  entered  into.  But  the  defendants  did 
not  receive  it.  The  oflfer  of  the  plaintiflf  to  deliver  the  fertilizer 
which  it  had  never  bound  itself  to  sell  could  not  make  the  de- 
fendants  liable  in  damages  for  refusing  to  receive  what  they  in 
legal  contemplation  had  never  agreed  to  purchase.  The  defend- 
ants never  having  had  the  right  to  compel  the  plaintiflf  to  deliver 
the  fertilizer,  the  plaintiflf  could  not,  by  its  own  act,  make  it  the 
duty  of  the  defendants  to  receive  it,  nor  impose  any  liability 
upon  them. 
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The  promise  of  the  defendants  to  purchase  from  the  plaintifF 
was  not  a  continuing  offer,  which  when  accepted  was  mutuaUy 
binding  upon  both  parties,  as  was  the  C6we  in  most  of  the  de- 
cisions cited  and  relied  on  by  the  plaintiff.  In  those  cases,  while 
one  party  was  not  bound  when  the  proposition  of  the  other  was 
made,  he  afterwards,  before  the  proposition  was  withdrawn, 
either  did,  or  bound  himself  to  do,  the  thing  which  was  the  con- 
dition of  the  others'  promise. 

In  discussing  this  class  of  cases,  Mr.  Parsons,  in  his  work  on 
Contracts,  p.  450,  after  stating  the  general  rule,  that  a  promise 
is  not  a  good  consideration  for  a  promise  imless  there  is  an  abso- 
lute mutuality  of  engagement,  so  that  each  party  has  the  right 
at  once  to  hold  the  other  to  a  positive  agreement,  says :  "This 
has  been  doubted,  from  the  seeming  want  of  mutuality,  in  many 
cases  of  contract.  As  where  one  promises  to  see  another  paid  if 
he  will  sell  goods  to  a  third  person,  or  promises  to  give  a  certain 
sum  if  another  will  deliver  up  certain  documents  or  securities, 
or  if  he  will  forbear  a  demand  or  suspend  legal  proceedings,  or 
the  like.  Here  it  is  said  the  party  making  the  promise  is  bound, 
while  the  other  party  is  at  liberty  to  do  anything  or  nothing. 
But  this  is  a  mistake.  The  party  making  the  promise  is  bound 
to  nothing  until  the  promisee,  within  a  reasonable  time,  engages 
to  do,  or  else  does  or  begins  to  do,  the  thing  which  is  the  condi- 
tion of  the  first  promise.  Until  such  engagement  or  such  doing, 
the  promisor  may  withdraw  his  promise,  because  there  is  no 
mutuality,  and  therefore  no  consideration  for  it.  But  after  an 
engagement  on  the  part  of  the  promisee,  which  is  sufficient  to 
bind  him,  then  the  promisor  is  bound  also,  because  there  is  now 
a  promise  for  a  promise,  with  entire  mutuality  of  obligation. 
So  if  the  promisee  begins  to  do  the  thing  in  a  way  that  binds  him 
to  complete  it,  here  also  is  mutuality  of  obligation.  But  if  with- 
out any  promise,  while  the  promisee  does  the  thing  required, 
then  the  promisor  is  bound  upon  another  ground.     The  thing 
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done  is  itself  a  sufficient  and  a  completed  consideration ;  and  the 
original  promise  to  do  something,  if  the  other  party  would  do 
something,  is  a  continuing  promise  until  the  party  does  the  thing 
required  of  him. 

"A  very  large  proportion  of  our  most  common  contracts  rest 
upon  this  principle.  Thus  in  a  contract  of  sale  the  proposed 
buyer  says,  I  will  give  so  much  for  these  goods,  and  he  may 
withdraw  his  oflFer  before  it  is  accepted,  and  if  his  withdrawal 
reaches  the  seller  before  the  seller  has  accepted,  the  obligation 
of  the  buyer  is  extinguished ;  but  if  not  withdrawn  it  remains  a 
continuing  offer  for  a  reasonable  time,  and  if  accepted  within 
this  time,  both  parties  are  bound,  as  by  a  promise  for  a  promise; 
there  is  entire  mutuality  of  obligation.  The  buyer  may  tender 
the  price  and  demand  the  goods,  and  the  seller  may  tender  the 
goods  and  demand  the  price."  See  also  Olark  on  Contracts,  to 
the  same  effect,  pp.  168-171. 

In  this  case  the  plaintiff  made  a  proposition  to  sell,  which  the 
defendant  accepted,  but  the  plaintiff's  offer  left  it  optional  with 
it  whether  or  not  it  would  sell.  It  did  not  bind  itself  to  sell. 
The  defendants  made  no  continuing  offer  to  purchase.  Their 
engagement  was  to  purchase  upon  the  terms  and  conditions 
stated  in  the  plaintiff's  proposition  to  sell.  As  that  proposition 
did  not  bind  the  plaintiff  to  sell,  there  was  no  consideration  for 
the  defendant's  promise  to  purchase,  and,  as  we  have  seen, 
neither  party  was  bound  at  that  time.  The  plaintiff,  after  that 
time,  neyer  did  any  act  or  made  any  promise  which  bound  it  to 
complete  the  contract.  There  never  was  a  time  when  the  de- 
fendants had  the  right  to  tender  the  price  and  demand  the  fer- 
tilizer. In  the  absence  of  such  obligation  on  the  part  of  the 
plaintiff,  and  of  such  riglit  on  the  part  of  the  defendants,  there 
never  was  a  binding  .engagement  between  the  parties  which  a 
court  of  law  would  enforce. 

The  language  of  the  Justice  delivering  the  opinion  of  the 
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court  in  the  case  of  Storm  v.  U.  8.,  94  U.  S.  76,  24  L.  Ed.  42, 
does  sustain  the  plaintiff's  contention,  but  the  contract  involved 
in  that  case  was  under  seal  and  imported  a  consideration.  The 
questioh  involved  here  was  therefore  not  involved  in  that  case, 
and  the  language  used  was  wholly  unnecessary  to  its  decision 
and  was  therefore  obiter.  That  dictum  has  never  been  cited  or 
followed  by  the  coupt  which  decided  the  case,  so  far  as  we  can 
find,  and  is  not  in  accord  with  the  great  weight  of  authority. 

We  are  of  opinion  that  the  demurrer  to  the  declaration,  upon 
the  ground  discussed,  was  properly  sustained  by  the  Circuit 
Court,  and  that  its  judgment  must  be  affirmed. 

Affirmed. 
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Williams,  Receiver,  v.  Matthews. 
November  23,  1904. 

1.  Stock  Subscription — When  Due — Limitation  of  Action — Case  at  Bar, — 

Where  stock  in  a  joint  stock  company  is  subscribed  for  upon  the 
following  terms  and  conditions,  as  set  forth  in  the  prospectus, 
to-wit:  ''one  dollar  down  at  the  time  of  subscription,  one  dollar 
per  share  at  the  call  of  the  Board  of  Directors,  and  one  dollar  per 
share  every  sixty  days  thereafter,  if  needed,  until  the  whole  amount 
is  paid,"  and  the  prospectus  provides  for  the  deferred  payments 
to  be  made:  ''one  dollar  per  share  upon  the  call  of  the  Board  of 
Directors,  and  one  dollar  per  share  every  sixty  days  thereafter 
until  by  a  sale  of  lots  of  the  company  such  payment  shall  be  de- 
clared unnecessary  by  the  Board  of  Directors,"  the  words  "if 
needed  in  the  contract  of  subscription  are  to  be  read  in  connection 
with  the  prospectus,  and  when  so  read  they  do  not  render  the 
contract  conditional  as  to  the  deferred  instalments,  but  make 
them  payable  automatically  every  sixty  days  after  the  first  call 
by  the  Board  of  Directors,  until  fully  paid,  or  until  the  board  shall 
declare  that  by  reason  of  the  sale  of  lots,  further  payments  are 
unnecessary,  and  the  act  of  limitation  begins  to  run  on  each  in- 
stalment from  the  time  it  becomes  due  and  payable. 

2.  Stock  Subscription — Liability  to  Existing  Creditors — Amendment  of 

Charter. — The  liability  of  stockholders  of  a  joint-stock  company  to 
its  existing  creditors  is  unaffected  by  their  taking  full  paid  certifi- 
cates under  the  terms  of  an  amended  charter  which  provides  that 
they  shall  not  be  liable  for  further  assessments  on  stock  for  the 
debts  and  liabilities  of  the  company  contracted  after  the  passage 
of  the  act. 

Error  to  a  judgment  of  the  Circuit  Court  of  Rockbridge 
county,  rendered  on  a  proceeding  by  motion  for  a  judgment, 
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wherein  the  plaintiff  in  error  was  the  plaintiff,  and  the  de- 
fendant in  error  was  the  defendant. 

Affirmed. 
The  opinion  states  the  case. 
R.  W.  Winbome,  for  the  plaintiff  in  error. 
Robert  Catlett,  for  the  defendant  in  error. 
Whittle,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  by  motion,  in  the  name  of  the  plaintiff 
in  error,  E.  K.  Williams,  receiver  of  the  Lexington  Develop- 
ment Company,  to  recover  of  the  defendant  in  error,  W.  G. 
Matthews,  the  last  five  instalments  of  his  unpaid  subscription  to 
the  stock  of  the  company. 

At  the  hearing  a  jury  was  waived,  and,  all  questions  of  law 
and  fact  having  been  submitted  to  the  court,  the  judgment 
under  review  was  rendered  in  favor  of  the  defendant. 

Of  the  several  defenses  interposed,  it  is  only  necessary  to 
notice  that  raised  by  the  plea  of  the  act  of  limitations. 

In  the  fall  of  1890,  the  defendant,  by  verbal  contract,  sub- 
scribed for  sixty  shares  of  the  stock  of  the  company,  of  the  par 
value  of  $10.00  each,  upon  the  following  terms  and  conditions, 
as  set  forth  in  the  prospectus,  and  agreed  to  pay  for  the  same  as 
follows :  "One  dollar  down  at  the  time  of  subscription,  one  dol- 
lar per  share  at  the  call  of  the  board  of  directors,  and  one  dol- 
lar per  share  every  sixty  days  thereafter,  if  needed,  until  the 
whole  amount  is  paid." 

The  prospectus  reads: 

"The  company  will  offer  for  sale  60,000  shares  of  stock  at 
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the  par  value  of  ten  dollars.  One  dollar  per  share  is  to  be  paid 
at  the  time  of  subscription,  one  dollar  per  share  upon  the  call 
of  the  board  of  directors,  and  one  dollar  per  share  every  sixty 
days  thereafter,  until  by  a  sale  of  the  lots  of  the  company 
such  payment  shall  be  declared  unnecessary  by  the  board 
of  directors.'' 

The  board  of  directors  designated  December  20,  1890,  as  the 
time  for  the  payment  of  the  second  instalment ;  so  that  subse- 
quent instalments  matured  every  sixty  days  thereafter,  the  last 
instalment  falling  due  April  20,  1892.  The  defendant  paid 
fifty  per  cent,  of  the  amount  of  his  subscription,  which  included 
the  instalment  of  June  20,  1891. 

On  January  19,  1893,  a  creditors'  suit  was  instituted  for  the 
appointment  of  a  receiver,  and  to  wind  up  the  affairs  of  the 
company,  and  on  September  20,*1899,  a  receiver  was  appointed 
to  collect  the  unpaid  subscriptions.  The  notice  of  this  motion 
bears  date  August  12,  1902,  it  was  served  on  the  defendant  two 
days  later,  and  docketed  September  5, 1902.  If  then  the  statute 
of  limitations  commenced  to  run  in  favor  of  the  defendant  from 
April  20,  1892,  when  all  the  unpaid  instalments  had  become 
due,  more  than  three  years  had  elapsed  from  that  date  to  the 
bringing  of  this  motion  (excluding  from  computation  the  period 
between  the  institution  of  the  creditors'  suit  and  the  expiration 
of  one  month  after  the  appointment  of  the  receiver).  Acts 
1897-8,  p.  16;  Gold  v.  Painter,  101  Va.  714,  44  S.  E.  920. 

The  plaintiff,  however,  controverts  the  contention  of  the  de- 
fendant that  his  demand  is  barred  by  limitation,  upon  two 
grounds : 

1.  It  is  insisted  that  the  contract  of  subscription  is  condi- 
tional, and  that  the  instalments  were  not  due  untU  demanded 
by  the  company ;  and  that  no  call  was  made  until  the  entry  of 
the  decree  in  the  creditors'  suit  on  September  20,  1899 ;  and 

2.  That  the  original  contract  of  subscription  was  merged  in  a 
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subsequent  agreement  between  the  company  and  the  defendant 
(made  in  pursuance  of  an  act  of  the  General  Assembly,  passed 
January  9,  1892,  amending  the  charter  and  authorizing  the 
company  to  issue  full  paid  certificates  of  stock  to  subscribers 
apon  payment  of  fifty  per  centum  of  the  par  value  of  the  origi* 
nal  stock),  by  which  the  defendant  accepted  a  new  certificate  of 
stock  in  lieu  of  the  old  certificate.    Acts  1891-2,  p.  69. 

In  support  of  the  first  contention,  it  is  urged  that  the  expres- 
sion "if  needed,'^  in  the  original  contract,  renders  the  stipula- 
tion to  pay  one  dollar  per  share  every  sixty  days  after  the  first 
call,  until  the  whole  amount  is  paid,  dependent  upon  subse- 
quent calls  by  the  board  of  directors.  But  it  must  be  observed 
that  the  contract  provides  that  payments  are  to  be  made  "upon 
the  terms  and  conditions  set  forth  in  the  subscription  contract 
and  prospectus  of  the  company'^  and  the  prospectus  stipulates 
that  payments  are  to  be  made  every  sixty  days  after  the  first 
call,  "imtil  by  a  sale  of  the  lots  of  the  company  such  payment 
shall  be  declared  unnecessary  by  the  board  of  directors."  The 
words  "if  needed,"  employed,  in  the  subscription  contract,  are 
therefore  to  be  read  in  connection  with  the  prospectus,  and 
when  so  read  and  considered  they  do  not  warrant  the  construc- 
tion contended  for  by  the  plaintiff,  that  the  sixty  days  instal- 
ments are  only  demandable  upon  the  call  of  the  board  of  direc- 
tors.  On  the  contrary,  the  contract  is  absolute  in  its  terms,  and 
after  the  first  call  made  by  the  board  of  directors  on  December 
20,  1890,  the  instalments  became  due  automatically  every  sixty 
days  thereafter  until  fully  paid,  or  "until  by  a  sale  of  the  lota 
of  the  company  such  payment  should  be  declared  unnecessary 
by  the  board  of  directors,"  which  latter  contingency  never 
arose. 

The  second  contention,  that  the  original  contract  became 
merged  in  the  subsequent  agreement  by  which  a  full-paid  certi- 
cate  was  issued  to  the  defendant  under  the  act  of  January  9, 
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1892,  is  also  without  merit.  The  act  does  not  affect  the  original 
contract  of  subscription,  so  far  as  the  demands  of  existing  credi- 
tors are  concerned,  but  merely  provides,  that  all  stockholders 
paying  fifty  per  centum  of  the  par  value  of  their  stock  shall  not 
be  "liable  for  further  assessments  thereon  for  the  debts  or 
liabilities  of  the  company  contracted  after  the  passage  of  the 
act." 

It  follows  from  the  interpretation  placed  upon  the  subscrip- 
tion contract  by  this  court,  that  the  liability  of  the  defendant  to 
pay  unpaid  instalments  was  not  dependent  upon  calls  by  the 
board  of  directors ;  and  that,  qiu)ad  the  claims  of  existing  credi- 
tors, said  contract  was  unaffected  by  the  act  of  January  9, 1892. 
The  demand  of  the  plaintiff  is,  therefore,  barred  by  the  statute 
of  limitations. 

It  may  be  remarked  in  this  connection  that  the  Court  of 
Appeals  of  Maryland  has  twice  had  occasion  to  pass  upon  this 
question,  in  considering  the  liability  of  other  stockholders  of  the 
company,  and  in  each  case,  upon  a  similar  state  of  facts,  has 
reached  the  conclusion  that  the  ckim  was  barred  by  limitation. 
WilMams  v.  Waiters,  54  Atl.  Rep.  767 ;  Williams  v.  Taylor,  57 
Atl.  Eep.  641. 

The  judgment  complained  of  is  without  error  and  is  affirmed. 

Affirmed. 
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Sprinkel  v.  Eosenheim  &  Son. 

November  23,  1904. 

1.  Rent — Distress — Levy  of  Subsequent  Executions — A  Tear's  Rent — Code, 
Sec.  2791. — A  distress  warrant  for  rent  duly  Issued  and  levied  on 
the  goods  of  a  tenant  found  on  the  leased  premises  has  priority 
over  executions  subsequently  issued  and  levied  on  said  goods, 
though  the  distress  be  for  more  than  a  year's  rent,  provided  the 
goods  are  distrained  within  five  years  from  the  time  the  rent  be- 
comes due.  The  object  of  section  2791  of  the  Code  was  to  protect 
the  landlord  against  the  liens  created  upon  the  property  upon  the 
leased  premises  and  subject  to  distress,  after  the  tenancy  began, 
by  providing  that  liens  so  created  should  be  ineffectual  to  defeat 
the  landlord's  right  to  recover  for  one  year's  rent;  and  it  was  not 
intended  to  affect  the  right  of  the  landlord  to  distrain  for  rent 
within  five  years  from  the  time  it  became  due,  where  no  other 
lien  had  been  created  prior  to  the  time  the  distress  warrant  was 
Issued  and  levied. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Rockingham 
county,  in  a  suit  in  chancery,  wherein  the  appellees,  Eosenheim 
&  Son  and  others,  were  the  complainants,  and  the  appellant  and 
others  were  the  defendants. 

Reversed. 

The  opinion  states  the  case. 

Roller  &  MartZy  for  the  appellant. 

Conrad  £  Conrady  for  the  appellees. 

Vol.  cm — 24 
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Keith,  P.,  delivered  the  opinion  of  the  court. 

One  P.  J.  Lamb  was  indebted  to  Sprinkel  in  the  sum  of 
$1,067.52  for  about  three  years'  rent  due  and  in  arrears.  On 
October  9, 1902,  Sprinkel  caused  a  distress  warrant  to  be  issued, 
which  was  levied  October  10  on  the  entire  stock  of  goods,  fix- 
tures, etc.,  of  Lamb  upon  the  leased  premises.  On  October  27, 
judgment  creditors  of  Lamb  caused  executions  to  be  issued  and 
levied  upon  the  same  property.  On  January  27,  1903,  Lamb 
sold  all  of  his  property  to  Kavenaugh  Brothers,  under  a  written 
contract,  the  proceeds  to  be  applied  to  the  payment  of  the  liens 
binding  upon  it,  in  the  order  of  their  priority.  In  April,  1903, 
Rosenheim  &  Son,  and  other  creditors,  filed  their  bill,  for  the 
purpose  of  having  the  assets,  real  and  personal,  of  Lamb  applied 
to  the  payment  of  his  debts.  The  bill  alleges  that  Sprinkel  is 
only  entitled  to  a  landlord's  lien  upon  the  stock  and  fixtures  on 
the  premises  for  rent  for  the  period  of  one  year,  and  not  for 
the  entire  amount  of  rent  claimed  to  be  due. 

The  cause  was  referred  to  a  commissioner,  who  reported  that 
the  fir^t  lien  upon  the  personal  property  purchased  by  Kave- 
naugh  Bros,  was  that  in  favor  of  Sprinkel,  and  that  the  execu- 
tions of  the  other  creditors  levied  upon  this  property  are  sub- 
ordinate to  the  lien  of  Sprinkel  by  virtue  of  the  issue  and  levy 
of  his  distress  warrant  for  rent. 

To  this  report  the  complainants  filed  two  exceptions.  First, 
because  Sprinkel  had  in  May,  1902,  obtained  a  bond  for  the  rent 
then  in  arrears,  and  had  taken  a  deed  of  trust  on  the  real  estate 
of  the  debtor  as  security,  by  which  the  right  of  distraint  was 
lost.  This  exception  was  overruled  by  the  court,  and  need  not 
be  again  considered. 

The  second  exception  was,  because  the  commissioner  alio  vied 
more  than  a  year's  rent  as  against  the  creditors  of  P.  J.  Lamb. 
This  exception  was  sustained  by  the  court,  and  the  propriety  of 
this  ruling  is  the  only  question  before  us  for  consideration. 
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The  remedy  by  distress  for  rent  is  regulated  by  statute  (Code 
of  Va.,  1887,  chap.  127)  from  which  it  appears  that  rent  of 
every  kind  may  be  recovered  by  distress  or  action ;  that  it  may 
be  recovered  by  him  to  whom  the  rent  is  due,  and  from  the 
lessee  or  other  person  owing  it ;  that  it  may  be  distrained  for 
within  five  years  from  the  time  it  becomes  due,  and  not  after- 
wards, whether  the  lease  be  ended  or  not ;  that  the  distress  shall 
be  made  by  a  constable,  sheriff,  or  sergeant  of  the  county  or 
corporation  wherein  the  rented  premises  yielding  the  rent,  or 
some  part  thereof,  may  be,  or  the  goods  liable  to  distress  may 
be  found,  imder  warrant  from  a  justice,  founded  upon  an  affi- 
davit of  the  person  claiming  the  rent,  or  his  agent,  that  the 
amount  of  money  or  other  thing  to  be  distrained  for  (to  be  speci- 
fied in  the  affidavit),  as  he  verily  believes,  is  justly  due  to  the 
claimant,  for  rent  reserved  upon  contract,  from  the  person  of 
whom  it  is  claimed.    Sections  2787-2790  inclusive. 

It  may  be  well  to  set  out  section  2791,  as  upon  it  the  decision 
of  the  question  before  us  depends. 

''Sec.  2791.  On  what  goods  levied, — The  distress  may  be 
levied  on  any  goods  of  the  lessee,  or  his  assignee,  or  under 
tenant,  found  on  the  premises,  or  which  may  have  been  removed 
therefrom  not  more  than  thirty  days.  If  the  goods  of  such 
lessee,  assignee,  or  under  tenant,  when  carried  on  the  premises, 
are  subject  to  a  lien,  which  is  valid  against  his  creditors,  his 
mterest  only  in  such  goods  shall  be  liable  to  such  distress.  If 
any  lien  be  created  thereon  while  they  are  upon  the  leased  prem- 
ises thcT  shall  be  liable  to  distress,  but  for  not  more  than  one 
year's  rent,  whether  it  shall  have  accrued  before  or  after  the 
creation  of  the  .lien.  ]N"o  other  goods  shall  be  liable  to  distress 
than  such  as  are  declared  to  be  so  liable  in  this  section.'' 

At  common  law,  goods  of  a  tenant  taken  in  execution,  though 
remaining  on  the  premises,  were  not  the  subject  of  distraint, 
because  they  were  in  the  custody  of  the  law,  and  by  the  common 


188  Sprinkel  V,  Rosenheim.  [103 

Opinion. 

law  the  landlord  lost  his  lien  upon  the  tenant's  goods  after  the 
sheriff  had  levied  on  them ;  for  an  execution  took  precedence  of 
all  debts,  except  specific  liens.  Taylor  on  Landlord  and  Tenant, 
sec.  598. 

The  object,  therefore,  of  section  2791  was  to  protect  the  land- 
lord against  liens  created  upon  the  property  upon  the  leased 
premises  and  subject  to  distress,  after  the  tenancy  began,  by 
providing  that  liens  so  created  should  be  ineffectual  to  defeat 
the  landlord's  right  to  recover  for  one  year's  rent,  whether  such 
rent  accrued  before  or  after  the  creation  of  the  liens.  It  was 
not  intended  to  affect  the  right  of  the  landlord  to  distrain  for 
rent  within  five  years  from  the  time  it  becomes  due,  where  no 
other  lien  had  been  created  upon  the  property  liable  for  rent  at 
the  time  the  distress  warrant  was  issued  and  levied. 

In  this  case  there  is  no  suggestion  that  there  was  any  irregu- 
larity in  the  issuance  and  levy  of  the  distress  warrant,  the  pro- 
ceedings imder  it  appear  to  have  conformed  to  all  the  require- 
ments of  law,  and  it  does  not  appear  that  at  the  time  of  the  levy 
any  other  lien  of  any  Idnd  existed  upon  the  property. 

Under  these  circumstances  we  are  of  opinion  that  the  court 
erred  in  sustaining  the  exception  to  the  commissioner's  report, 
and  for  this  error  its  decree  must  be  reversed. 

Reversed. 
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Moore  v.  Baltimore  &  Ohio  Railroad  Co. 

NoTBmber  23,  1904. 

1.  Common  Cabriers— i)e/itcfy — Authority  to  Receive— Negligent  Delay. — 

A  common  carrier  has  the  right  to  be  thoroughly  satisfied  that  a 
person  asking  for  the  delivery  of  freight  is  authorized  to  receive 
it,  as  no  circumstance  of  fraud,  imposition,  or  mistake  will  excuse 
a  delivery  to  the  wrong  person.  In  the  case  at  bar  freight  was 
shipped  by  the  plaintiff's  agent  at  Staunton,  consigned  to  the 
plaintiff  at  Philadelphia.  He  was  not  there  to  receive  it,  and  the 
persons  applying  for  delivery  did  not  show  any  sufficient  authority 
to  justify  a  delivery  to  them,  and  it  was  not  negligence  on  the 
part  of  the  defendant  to  delay  delivery  until  their  right  to  receive 
could  be  ascertained. 

2.  Common    Carriebs — Live   Stock — Suitable    Cars — Time    to    Furnish — 

Case  at  Bar. — ^While  it  is  the  duty  of  a  common  carrier,  engaged 
in  the  business  of  carrying  live  stock,  to  furnish  suitable  and  safe 
cars  and  appliances  therefor,  it  is  entitled  to  a  reasonable  time 
within  which  to  furnish  such  cars.  In  the  case  at  bar,  not  only 
was  no  opportunity  given  to  furnish  a  suitable  car,  but  no  order  or 
request  beforehand  was  made  that  one  should  be  furnished. 

3.  Pleading — Allegation  and  Proof — Case  at  Bar — Object  of  Declaration. — 

A  plaintiff  cannot  allege  one  ground  of  negligence  in  his  declara- 
tion and  recover  upon  another.  An  allegation  that  a  common  car- 
rier did  not  safely  deliver  and  did  not  take  due  and  proper  care 
of  a  car  load  of  live  poultry,  is  not  supported  by  proof  of  failure 
to  have  plaintiff's  poultry  car  returned,  or  a  stock  car  furnished. 
The  object  of  the  declaration  is  to  set  forth  the  facts  which  con- 
stitute the  cause  of  action  so  that  they  may  be  understood  by  the 
defendant,  who  is  to  answer  them,  by  the  jury,  which  is  to  ascer- 
tain whether  or  not  they  have  been  established,  and  by  the  court» 
which  is  to  render  its  judgment 
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4.  Instructions — Coirect  Verdict — Ruling  on  Instructions — Harmless 
Error, — If  the  court  can  see  from  the  whole  record  that  under 
proper  instructions  a  different  verdict  from  that  rendered  could 
not  have  been  rightly  found,  or  that  the  party  complaining  could 
not  have  been  prejudiced  by  the  action  of  the  court  in  giving  and 
refusing  instructions,  it  will  not  for  such  errors  reverse  the  Judg- 
ment and  set  aside  the  verdict 

Error  to  a  judgment  of  the  Circuit  Court  of  Augusta  county, 
rendered  in  an  action  of  trespass  on  the  case,  wherein  the  plain- 
tiff in  error  was  the  plaintiff,  and  the  defendant  in  error  was  the 
defendant. 

• 

Affirmed. 
The  opinion  states  the  case. 

Patrick  &  Oordon  and  Conrad  £  Conrady  for  the  plaintiff  in 
error. 

J.,  J.  L,y  &  R.  Bumgardner,  for  the  defendant  in  error. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

Samuel  Moore  instituted  his  action  against  the  Baltimore  & 
Ohio  Railroad  Company,  to  recover  damages  for  losses  result- 
ing from  the  alleged  negligence  of  the  defendant  company  as  a 
common  carrier.  The  plaintiff  was  engaged  in  the  business  of 
shipping  eggs  and  poultry  in  carload  lots  from  Staunton  and 
other  points  in  the  Valley  of  Virginia  to  the  city  of  Phila- 
delphia, Penna.  The  claim  set  out  in  the  first  and  second  coimts 
of  the  declaration  was  for  the  loss  of  eggs  shipped  October 
20,  1899. 

Upon  the  trial  of  the  case  the  plaintiff  recovered  all  the 
damages  claimed  in  those  coimts,  and  there  is  no  question  made 
here  as  to  the  propriety  of  that  recovery. 
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It  is  averred  in  the  third  count  of  the  declaration  that  on  the 
3rd  of  November,  1899,  the  plaintiff  shipped  a  carload  of  live 
poultry  over  the  defendant's  road,  which  "was  not  safely  de- 
livered, but  on  the  contrary,  by  reason  of  unnecessary  delay  in 
its  transportation  for  a  period  of  twenty-four  hours  the  poultry 
was  badly  drifted  and  injured,  and  the  plaintiff  was  prevented 
from  delivering  the  same  to  the  purchaser  thereof  on  the  Mon- 
day following  the  date  of  de^very  for  transportation,  which  was 
market  day,  and  which  poultry  the  defendant  knew  was  shipped 
for  sale  on  that  day." 

The  fourth  count  is  the  same  in  substance  as  the  third,  except 
that  instead  of  the  averment  that  the  car  was  not  safely  de- 
livered, it  is  averred  that  the  defendant  did  not  take  due  and 
proper  care  of  the  Uve  poultry,  but  on  the  contrary  it  was  so 
badly  cared  for  that  it  was  wholly  lost. 

The  plaintiff's  evidence  shows  that  there  was  no  delay  in 
transporting  the  car  from  the  point  of  shipment  to  its  destina- 
tion. It  reached  Philadelphia  on  time.  The  car  was  consigned 
to  the  plaintiff,  and  the  defendant  company  declined  to  deliver 
it  either  to  the  plaintiff's  employee  who  accompanied  it,  or  to 
the  party  to  whom  the  plaintiff  had  conditionally  sold  the  poul- 
try or  part  of  it,  when  demanded  the  next  morning  after  its 
arrival,  and  did  not  deliver  it  imtil  some  time  during  that  after- 
noon. Upon  the  whole  evidence  it  is  clear,  we  think,  that  the 
reason  why  the  car  was  not  delivered  earlier  was  because  the 
defendant  was  not  satisfied  that  it  had  the  right  to  deliver  it  to 
the  persons  demanding  it.  The  defendant  telegraphed  to  its 
agent  at  the  shipping  point  and  also  to  the  plaintiff  to  know  if 
shipment  was  to  be  delivered  to  the  plaintiff's  employee,  and 
when  informed  that  it  was,  the  shipment  was  deUvered. 

Before  delivering  the  car,  the  defendant  had  the  right  to  be 
thoroughly  satisfied  that  the  persons  asking  for  its  delivery  were 
authorized  to  receive  it.     "No  circumstances  of  fraud,  impo3i- 
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tion,  or  mistake,"  says  Hutchinson  on  Carriers,  sec.  344,  "will 
excuse  the  common  carrier  from  responsibility  for  a  delivery  to 
the  wrong  person.  The  law  exacts  of  him  absolute  certainty 
that  the  person  to  w^hom  delivery  is  made  is  the  party  rightfully 
entitled  to  the  goods,  and  puts  upon  him  the  entire  risk  of  mis- 
taken in  this  respect,  no  matter  from  what  cause  occasioned, 
however  justifiable  the  delivery  may  seem  to  have  been,  or  how- 
ever satisfactory  the  circumstances  or  proof  of  identity  may 
have  been  to  his  mind ;  ,and  no  excuse  has  ever  been  allowed  for 
a  delivery  to  a  person  for  whom  the  goods  were  not  intended 
or  consigned.  If,  therefore,  the  person  who  applies  for  the 
goods  is  not  known  to  the  carrier  and  he  has  any  doubt  as  to  his 
being  the  consignee,  he  should  require  the  most  unquestionable 
proof  of  his  identity;  or  if  from  any  cause  he  should  have 
reasonable  doubt  as  to  whether  the  person  claiming  the  goods 
was  entitled  to  them,  he  should  refuse  delivery  to  him  until  he 
establishes  his  right." 

Conceding  that  the  averments  in  the  third  and  fourth  counts 
of  the  declaration  were  sufficient  to  entitle  the  plaintiff  to  re- 
cover damages  for  a  negligent  failure  to  deliver  the  poultry 
after  the  car  reached  its  destination,  the  evidence  does  not  make 
out  a  case  of  such  negligence.  The  car  was  consigned  to  the 
plaintiff.  He  was  not  in  Philadelphia  to  receive  it.  The  parties 
applying  for  delivery  did  not  show  any  sufficient  authority  to 
justify  a  delivery  to  them.  As  soon  as  the  defendants  ascer- 
tained that  the  plaintiff's  employee  was  entitled  to  receive  tho 
shipment,  it  was  delivered  to  him. 

The  case  made  by  the  fifth  count  of  the  declaration  is  that 
the  plaintiff  delivered  to  the  defendant,  on  the  15th  of  Decem- 
ber, 1899,  a  carload  of  eggs  and  live  poultry,  at  Staunton,  Vir- 
ginia,  to  be  safely  carried  and  delivered  to  the  plaintiff  in  Phila- 
delphia, Penna. ;  that  the  defendant  did  not  safely  deliver  the 
same,  but  on  the  contrary,  by  reason  of  unnecessary  delay  in  the 
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transportation  of  the  eggs  and  poultry  for  a  period  of  more 
than  twenty-four  hours,  the  plaintiff  was  prevented  from  selling 
the  same  on  the  Monday's  market  following  their  shipment; 
that  the  defendant  knew  the  shipment  was  made  for  sale  on 
that  market  day;  and  that  by  reason  of  the  defendant's  negli- 
gence and  carelessness  damages  resulted  to  the  plaintiff. 

The  sixth  count  in  the  declaration  is  substantiallv  the  same* 
as  the  fifth,  except  that  instead  of  the  averment  that  it  did  not 
safely  deliver,  it  avers  that  the  defendant  did  not  take  due  and 
proper  care  of  the  articles  shipped. 

The  evidence  wholly  fails  to  show  any  delay  or  want  of  care 
in  transporting  or  delivering  the  car.  It  reached  its  destina- 
tion on  time  and  was  promptly  delivered.  When  the  car  was 
unloaded  a  number  of  the  fowls  were  dead,  and  others  injured 
by  the  heat,  and  had  to  be  sold  for  less  than  the  market  price. 
The  car  in  which  the  poultry  was  shipped  was  an  ordinary  box 
car,  and  the  cause  of  the  death  of  some  of  the  fowls  and  of 
injury  to  others  was  no  doubt  due  to  the  character  of  the  car 
in  which  they  were  shipped.  Some  time  prior  to  the  shipment 
in  question,  the  plaintiff  had  engaged  a  car  from  the  Live  Poul- 
try Company  for  shipping  his  poultry,  and  made  several  shijv 
ments  therein.  This  car  was  returned  to  Staunton  a  dav  or 
two  before  the  shipment  of  December  15th  was  made,  and  for 
pome  reason,  by  mistake  perhaps,  was  sent  over  to  the  yards  of 
the  Chesapeake  &  Ohio  Railway  Company.  Shipments  were 
usually  made  by  plaintiff  from  Staunton  on  Fridays,  gathering 
poultry  along  the  line  of  the  defendant's  road,  and  leaving 
Strasburg  on  Saturdays  for  Philadelphia.  But  there  was  no 
arrangement  with  the  defendant  by  which  shipments  were  to 
be  made  regularly  on  Friday.  On  Thursday,  the  morning  of 
the  day  before  the  shipment  in  question  was  made  from  Staun- 
ton, an  agent  or  employee  of  the  plaintiff  inquired  for  the  live 
poultry  car.    He  was  informed  that  it  had  been  sent  over  to  the 
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Chesapeake  6c  Ohio  Kailway  Company's  yards.  After  finding 
that  the  live  poultry  car  h^d  been  sent  away,  the  plaintiffs 
agent  tried  to  have  the  car  ordered  back,  but  failed.  He  then 
notified  his  principal  that  he  could  not  get  the  poultry  car,  and 
was  instructed  to  get  a  stock  car.  He  applied  to  the  defendant's 
agent  at  Staunton  for  a  stock  car,  and  could  not  get  it.  Upon 
informing  the  plaintiff  of  his  failure  to  get  a  stock  car,  he  was 
directed  to  do  the  best  he  could,  as  the  poultry  was  waiting  along 
the  line  of  road  for  shipment.  He  then  applied  to  the  defend- 
ant's agent  for  a  car,  and  was  informed  that  the  best  he  could 
do  would  be  to  give  him  an  ordinary  box  car.  This  the  plain- 
tiff's agent  accepted,  and  made  his  shipment  therein. 

It  is  insisted  in  the  petition  for  a  writ  of  error,  and  in  the 
plaintiff's  brief,  that  it  was  the  duty  of  the  defendant  company 
to  furnish  a  suitable  car  in  which  to  transport  the  poultry,  and 
that  for  its  failure  to  do  so  it  was  liable  in  damages  for  the 
injury  which  resulted  therefrom.  While  it  is  the  duty  of  a 
common  carrier,  engaged  in  the  business  of  carrying  live  stock, 
to  furnish  suitable  and  safe  cars  and  facilities  therefor  {N.  &  TF. 
By.  Co.  V.  Harman,  91  Va.  601,  22  S.  E.  490,  44  L.  R.  A.  289, 
50  Am.  St.  S55;  C.  <£-  0.  Ry,  Co,  v.  Bank,  92  Va.  495,  23 
S.  E.  935,  44  L.  R.  A.  449),  it  is  entitled  to  a  reasonable  time 
within  which  to  furnish  such  cars.  Here  not  only  was  no 
opportunity  sriven  for  the  defendant  to  furnish  a  stock  car, 
but  no  order  or  request  beforehand  was  made  that  one 
should  be  furnished.  But  a  conclusive  answer  to  the  plain- 
tiff's claim  for  damages  for  the  failure  of  the  defendant 
to  have  the  poultry  car  returned,  or  a  stock  car  furnished, 
is  that  .there  is  no  such  ground  of  negligence  averred  in 
the  declaration.  A  party  cannot  charge  one  ground  of  negli- 
gence in  his  declaration  and  recover  upon  another.  The  object 
of  the  declaration  is  to  set  forth  the  facts  which  constitute  the 
cause  of  action,  so  that  they  may  be  understood  by  the  de- 
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fendant,  who  is  to  answer  them,  by  the  jury,  which  is  to  ascer- 
tain whether  or  not  they  are  true,  and  by  the  court,  which  is  to 
give  judgment.  Uckeh  v.  N.  &  TV.  By.  Co.,  96  Va.  69,  25  S. 
E.  545,  and  authorities  cited. 

The  negligence  charged  in  the  third,  fourth,  fifth  and  sixth 
counts  of  the  declaration  not  being  proved,  the  jury  could  not 
have  properly  found  in  favor  of  the  plaintiff  on  those  counts.  It 
is  therefore  unnecessary  to  consider  the  questions  raised  as  to 
the  correctness  of  the  court's  action  in  giving  and  refusing  in- 
structions, since  it  is  the  well  settled  rule  of  this  court,  recog- 
nized and  acted  upon  in  numerous  cases,  that  if  the  court  can  see 
from  the  whole  record  that  under  correct  instructions  a  different 
verdict  could  not  have  been  rightly  found,  or  that  the  party 
complaining  could  not  have  been  prejudiced  by  the  action  of 
the  court  in  giving  and  refusing  instructions,  it  will  not  for  such 
errors  reverse  the  judgment  and  set  aside  the  verdict.  Leftwich 
V.  Richmond,  100  Va.  164,  40  S.  E.  651 ;  Broclc  v.  Bear,  100 
Va.  562,  42  S.  E.  307. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment 
complained  of,  to  the  prejudice  of  the  plaintiff,  and  it  should  be 
affirmed. 


Affirmed. 
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Andrews  &  Stone  v.  Fidelity  Loan  <^  Trust  Co. 

November  23,  1904. 

1.  Negotiable  Note — PufycUuser  for  Value — Notice  of  Equities. — Where 
there  has  been  a  total  failure  of  the  consideration  of  a  negotiable 
note,  which  was  transferred  before  maturity  for  value,  but  it  ap- 
pears that  such  holder  had  notice  of  every  fact  affecting  the 
transaction  as  between  the  original  parties  to  the  note  at  the 
time  of  the  transfer,  such  holder  is  affected  by  all  the  equities 
existing  between  the  original  parties  at  that  time.  In  the  case  at 
bar,  the  transferree  knew  the  note  was  given  for  a  deferred  pay- 
ment on  a  lot  purchased  of  the  then  holder  of  the  note;  that  there 
was^  a  prior  lien  on  the  lot  for  much  more  than  its  value,  which 
such  holder  was  endeavoring  to  get  released,  and  that  unless  it 
was  released  there  would  be  a  failure  of  the  consideration  of  the 
note,  and  under  these  circumstances  acquired  title  to  it. 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  city  of 
Roanoke,  pronounced  in  a  suit  in  chancery,  wherein  the  appel- 
lants were  the  complainants,  and  the  appellee  was  the  defendant. 


Reversed, 


The  opinion  states  the  case. 

Scott  &  StapleSy  for  the  appellants. 

H.  T.  Hally  for  the  appellee. 
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Keith,  P.,  delivered  the  opinion  of  the  court. 

Andrews  and  Stone  state  in  their  bill  that  on  the  19th  of 
April,  1891,  they  purchased  from  the  Exchange  Building  &  In- 
vestment Company,  a  corporation  whose  principal  oflSce  at  that 
time  was  in  the  city  of  Roanoke,  Virginia,  two  lots  of  land,  at 
the  price  of  $1,600,  of  which  they  paid  $400  in  cash,  and  ex- 
ecuted two  negotiable  notes  for  $600  each,  with  interest  from 
date,  and  payable  in  one  and  two  years  respectively ;  that  they 
received  a  deed  for  these  lots  from  their  vendor,  and  executed  a 
deed  of  trust  of  even  date,  conveying  said  lots  to  a  trustee  fo 
secure  the  deferred  payments;  and  that  when  the  first  of  the 
notes  became  due  they  paid  it ;  that  they  purchased  these  lots 
with  the  assurance  from  the  Exchange  Building  &  Investment 
Company  that  it  had  a  clear  and  unimpeachable  title,  free  from 
all  leins  and  encumbrances  of  every  description,  and  that  rely- 
ing upon  these  representations  they  made  the  cash  payment  and 
paid  the  first  note ;  that  after  the  first  note  had  been  paid  they 
discovered  that  there  was  a  deed  of  trust  on  these  lots  to  secure 
Thomas  Lewis,  and  that  the  balance  due  him  was  in  excess  of 
the  value  of  the  property  liable  under  the  deed;  that  in  the  year 
1893,  after  their  last  note  had  matured,  they  were  informed  by 
the  Fidelity  Loan  &  Trust  Company  of  Roanoke  city  that  it 
claimed  the  last  maturing  note  and  demanded  payment  thereof; 
that  they  declined  to  pay  the  said  note,  saying  that  the  title  to 
the  lots  for  which  it  was  given  was  bad  by  reason  of  the  trust 
deed  resting  upon  it  in  favor  of  Thomas  Lewis,  and  that  the 
consideration  for  the  note  had  failed ;  that  the  president  of  the 
Fidelity  Company  then  assured  them  that  the  Lewis  deed  had 
been  released,  and  that  when  it  acquired  the  note  from  the  Ex- 
change Company  the  latter  agreed  to  have  the  Lewis  deed  re- 
leased on  all  of  the  property  for  which  the  notes  transferred  to 
it  were  given,  and  instructed  its  attorney  to  make  out  a  list  of 
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said  lots ;  that  the  attorney  had  furnished  the  list  to  the  Fidelity 
Company,  and  that  the  president  was  afterwards  informed  that 
the  release  had  been  obtained.  Andrews  and  Stone  insisted  that 
no  such  release  had  been  executed,  and  they  were  subsequently 
informed  that  the  Exchange  Company,  in  obtaining  the  release, 
had  accidentally  omitted  the  lots  in  question. 

On  the  9th  of  July,  1894,  the  Exchange  Company  conveyed 
to  James  R.  Terry,  trustee,  all  of  its  property  to  secure  its 
creditors;  and  on  the  16th  of  March,  1895,  the  Fidelity  Com- 
pany instituted  an  action  against  Andrews  and  Stone  upon  the 
unpaid  note  for  $600,  claiming  that  they  held  it  as  endorsee  for 
value  before  maturity,  and  without  notice. 

The  deed  of  the  Exchange  Company  to  Andrews  and  Stone, 
dated  April  9,  1891,  contains  the  following  covenants : 

**The  said  Exchange  Building  &  Investment  Company  cove- 
nants that  it  has  the  right  to  convey  the  said  land  to  the  grantee ; 
that  it  has  done  no  act  to  encumber  the  said  land;  that  the 
grantee  shall  have  quiet  possession  of  the  said  land  free  from  all 
encumbrances;  and  that  it  will  execute  such  further  assurance 
of  the  said  land  as  may  be  requisite." 

From  these  facts  it  appears  that  the  position  of  the  plaintiffs, 
Andrews  and  Stone,  may  be  stated  as  follows : 

That  they  purchased  certain  lots  which  were  represented  as 
being  free  from  encumbrance  for  which  they  took  a  deed  from 
their  grantors  containing  the  covenants  just  recited ;  that  they 
paid  a  part  of  the  purchase  money ;  that  there  is  a  balance  due 
by  them,  represented  by  a  negotiable  note  which  had  been 
endorsed,  which  is  now  held  by  the  Fidelity  Company  as  en- 
dorsee for  value  and  before  maturity ;  that  at  the  time  of  these 
transactions  there  was  a  lien  upon  these  lots  in  favor  of  Thomas 
Lewis;  that  when  the  note  was  transferred  to  the  Fidelity  Com- 
pany, it  was  agreed  and  understood  between  the  Exchange  Com- 
pany and  the  Fidelity  Company  that  the  primary  lien  upon  the 
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lots  purchased  by  Andrews  and  Stone  was  to  be  released  by 
Thomas  Lewis,  but  that  owing  to  some  inadvertence  or  acci- 
dental omission  no  such  release  was  ever  executed,  and  that  the 
Fidelity  Company  took  the  note  with  full  knowledge  of  these 
facts. 

Upon  this  bill  an  injunction  was  obtained.  The  Exchange 
Company  filed  its  answer,  which  is  unimportant,  the  issues  hav- 
ing been  made  upon  the  answer  of  the  Fidelity  Loan  &  Trust 
Company.  That  answer,  besides  immaterial  averments  which 
we  do  not  deem  it  important  to  consider,  says :  "That  if  there 
was  any  failure  of  the  consideration  for  said  note,  or  fraud  in 
its  procurement,  it  had  no  notice  of  it,  and  having  obtained  the 
said  note  prior  to  its  maturity,  without  such  notice,  in  due 
course  of  trade,  its  right  to  collect  the  same  is  unimpaired  by 
reason  of  such  failure  or  fraud  as  may  have  existed.  But 
respondent  does  not  believe  that  there  has  been  any  fraud  in 
procurement  of  said  note,  or  failure  in  the  consideration  there- 
for, and  calls  for  strict  proof  of  the  same." 

It  was  agreed  between  plaintiffs  and  defendant  that  in  the 
suit  of  Cocke,  Trustee,  v.  Lewis  and  otherSy  brought  to  enforce 
the  lien  of  the  deed  of  trust  given  by  the  Exchange  Building 
Company  to  secure  Thomas  Lewis  the  deferred  payments  of 
purchase  money  on  a  tract  of  land  known  as  the  Exchange 
Building  &  Investment  Company's  addition  to  the  city  of 
Roanoke,  the  lots  of  Stone  and  Andrews  constituted  a  part  of 
said  tract,  and  were  sold  to  satisfy  a  lien  in  favor  of  Lewis. 
Depositions  were  taken  in  the  cause,  and  the  Circuit  Court 
decreed  **that  the  Fidelity  Loan  &  Trust  Company  is  a  bona 
fide  holder  for  value,  and  without  notice,  of  the  note  of  com- 
plainants referred  to  in  the  bill"  which  was  dismissed,  and  the 
case  is  before  us  upon  an  appeal. 

As  between  Stone  and  Andrews  and  the  Exchange  Company, 
the  original  parties  to  the  note  in  controversy,  there  has  been  a 
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complete  failure  of  consideration.  Their  note  was  given  as  part 
of  the  purchase  price  of  two  lots  bought  by  Stone  and  Andrews 
of  the  Exchange  Company,  which  in  its  deed  covenanted  that 
it  had  the  right  to  convey,  that  it  had  done  no  act  to  encumber 
the  land,  and  that  the  grantees  should  have  quiet  possession 
thereof  free  from  all  encumbrances.  When  that  covenant  was 
given  there  rested  upon  the  land  a  lien  for  the  purchase  money, 
evidenced  by  a  deed  of  trust  of  record,  from  the  Exchange  Com* 
rpany  to  Thomas  Lewis,  from  whom  it  had  derived  title.  This 
Hien  was  superior  to  any  right  which  the  Exchange  Company 
•could  pass  by  its  deed.  Its  covenant  with  Stone  and  Andrews, 
therefore,  was  broken  at  the  instant  when  it  was  given,  and  the 
Tight  of  Stone  and  Andrews  to  set  off  this  paramount  lien 
■against  any  demand  by  the  Exchange  Company  for  payment  of 
their  note  was  complete.  By  virtue  of  this  paramount  lien 
these  lots  were  sold  under  decree  of  court,  were  purchased  by 
Thomas  Lewis  to  satisfy  a  lien  in  his  favor,  a  deed  made  to  him, 
and  the  lots,  the  purchase  price  of  which  constituted  the  con- 
sideration for  the  note  now  demanded  of  them,  are  wholly  lost 
to  Andrews  and  Stone ;  and  it  is  plain  that  the  Exchange  Com- 
pany could  not  recover  as  against  them.  The  only  question 
open  for  consideration  is,  did  the  Fidelity  Company  have  notice 
of  the  equities  of  the  appellants  affecting  the  Exchange  Com- 
pany. 

In  considering  this  question,  we  shall  not  rely  upon  implied 
or  constructive  notice,  growing  out  of  the  fact  that  the  same 
individual  was  president  of  both  companies,  and  that  other  oflS- 
cials  were  common  to  them;  nor  upon  the  recordation  of  the 
Lewis  deed.  In  our  opinion  the  evidence  is  sufficient  to  estab- 
lish actyal  notice  to  the  Fidelity  Company  of  every  important 
fact  affecting  the  transaction  between  the  Exchange  Company 
and  Stone  and  Andrews. 

"Q.  It  is  alleged  in  the  bill,  Mr.  Engleby,  that  one  of  the 
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notes,  the  note  last  maturing  for  $600.00,  executed  by  Stone 
and  Andrews,  was  transferred  and  assigned  to  the  Fidelity  Loan 
<fe  Trust  Company,  or  acquired  by  it  by  virtue  of  a  deed  of  trust 
executed  by  the  Exchange  Building  &  Investment  Company. 
Will  you  please  state  whether  or  not  the  Fidelity  Loan  &  Trust 
Company  acquired  that  note,  and  imder  what  circumstances  ? 

"A.  ily  impression  is  that  (and  I  know  it  to  be  a  fact)  these 
notes  were  transferred  to  the  Fidelity  Loan  &  Trust  Company 
some  time  before  this  deed  of  trust  was  given." 

The  deed  of  trust  here  referred  to  is  the  general  assignment 
from  the  Exchange  Company  to  James  R.  Terry,  trustee. 

Continuing,  the  witness  says : 

"Q.  Lender  what  circumstances  were  they  transferred  to  the 
Fidelity  Company? 

"A.  When  the  note  due  Col.  Thomas  Lewis  by  the  Exchange 
Building  Company  became  due,  the  Exchange  Company  did  not 
have  money  enough  in  hand  to  pay  the  same  to  him.  They 
arranged  to  borrow  a  part  from  the  Fidelity  Loan  &  Trust  Com- 
pany, using  the  notes  due  the  Exchange  Company  from  lot  pur- 
chases as  collateral.  The  note  of  Stone  and  Andrews  was 
amongst  these  notes. 

"Q.  "Was  the  Fidelity  Loan  &  Trust  Company  aware  of  the 
object  of  this  loan? 

"A.  Yes,  sir. 

"Q.  Was  it  not  aware  of  the  existence  of  the  deed  of  trust 
to  Col.  Lewis? 

"A.  As  president  of  the  Fidelity  Loan  &  Trust  Company  I 
was  aware  of  it  myself.  I  do  not  know  whether  all  the  directors 
were  or  not. 

"Q.  W^as  the  Fidelity  Loan  &  Trust  Company  or  not  aware  of 
the  fact  that  there  was  a  lien  on  the  lots,  which  secured  these 
notes  that  were  to  be  transferred  to  them  for  the  loan  ? 

"A.  Yes,  sir. 
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"Q.  Did  they  make  any  arrangements,  Mr.  Engleby,  \vith 
regard  to  that  lien,  as  to  what  disposition  was  to  be  made  of  it, 
or  whether  or  not  the  Ken  was  to  be  released  as  to  the  lots  which 
secured  these  notes,  that  were  sold  to  the  Fidelity  Company  i 

''A.  It  was  understood  that  all  of  the  notes  taken  in  this 
deal  were  to  be  clear,  except  as  to  the  deed  of  trust  given  by 
parties  who  had  made  these  paper  notes. 

"Q.  In  other  words,  the  deed  of  trust  securing  the  notes 
themselves  ? 

"A.  Yes,  sir. 

*^Q.  Do  I  understand  that  these  notes  were  to  be  given  to 
you  and  all  liens  on  the  property,  securing  these  notes,  were  to 
be  released  except  the  liens  which  were  given  to  secure  the 
notes  themselves  ? 

"A.  Yes,  sir. 

"Q.  Mr.  Engleby,  state  whether  or  not  this  money  which 
the  Fidelity  Company  was  to  loan,  was  to  be  applied  in  secur- 
ing the  release  of  these  notes? 

"A.  Yes,  sir. 

^^Q.  Do  you  know  why  it  was  that  the  lien  on  the  lots  of 
Stone  and  Andrews  was  never  released. 

"A.  The  only  explanation  I  can  give  of  that  is,  that  it  was  an 
error,  or  oversight,  in  not  having  those  particular  lots  released, 
as  we  did  not  contemplate  taking  a  single  note  that  was  not 
properly  released.  The  Exchange  Company  had  some  trouble 
in  getting  the  release  of  their  property,  according  to  their 
former  agreement  with  Lewis.  He  refused  to  carry  out  this 
part  of  the  contract,  until  a  suit  was  entered  into,  and  has  never 
carried  out  that  part  of  the  contract." 

And  upon  cross-examination  this  witness  further  testified  as 
follows : 

"Q.  Who  negotiated  that  loan  on  behalf  of  the  Exchange 
Building  &  Investment  Company  ? 
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''A.  Mr.  C.  B.  Moomaw  and  myself — Mr.  Mooinaw  as  secre- 
tary and  treasurer,  niyseK  as  president  of  the  company. 

"'Q.  Is  it  not  a  fact  that  you  appeared  before  the  Board  of 
Directors,  or  took  the  matter  up  with  the  officers  of  the  Fidelity 
Company,  and  negotiated  the  loan  yourself,  without  Mj\  Moo- 
maw's  having  any  direct  connection  with  the  negotiations  ? 

"A.  I  do  not  recall  that  exactly.  I  know  I  had  the  most  to 
do  with  it.  Whether  he  appeared  with  me  I  am  not  able  to 
state. 

*'Q.  Was  this  matter  submitted  to  the  directors  before  the 
loan  was  granted,  or  was  it  negotiated  with  you  as  president  of 
the  Fidelity  Company  ? 

"A.  It  was  talked  over  with  them,  yes,  sir;  Col.  Lewis  him- 
self being  on  the  Finance  Committee  at  the  time. 

'"^Q.  So  you  are  certain  that  it  was  discussed  either  before  the 
Finance  Committee,  or  the  Board  of  Directors  ? 

"A.  Yes,  sir. 

**Q.  And  that  it  was  with  their  approval  that  the  loan  w^as 
made? 

*'A.  Yes,  sir. 

'*Q.  Was  there  any  resolution  of  the  board  authorizing  this 
loan? 

*^A.  I  do  not  know  that  there  was.    They  seldom  did  that. 

*'Q.  Xow^  you  say  that  the  Fidelity  Company  knew  of  this 
lien  in  favor  of  Col.  Lewis,  and  that  the  object  of  this  loan  was 
to  pay  off  that  lien  ? 

'^A.  I  could  state  that  the  Board,  or  its  directors  or  officials 
did,  and  the  Finance  Committee,  before  whom  this  matter  was 
brought,  and  it  was  explained  to  them — the  position. 

"Q.  You  say  that  the  matter  was  gone  over  either  with  the 
Board  of  Directors,  or  the  Finance  Committee,  at  the  time  ? 

"A.  Yes,  sir. 

"Q.  And  that  those  facts  were  explained  to  them  ? 

^^A.  Yes,  sir. 
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In  Daniel  on  Negotiable  Instruments,  Vol.  1,  sec.  796,  the 
law  is  stated  thus :  "If  the  circumstances  are  of  such  a  char- 
acter as  to  create  such  a  distinct  legal  presumption  and  prima 
facie  proof  of  fraud,  or  of  some  equity  between  prior  parties,  it 
would  operate  as  legal  information  and  constructive  notice  to 
the  transferee.  This  rule  fixes  a  criterion  for  judgment  which 
is  definite,  and  seems  to  us  the  one  which  should  be  adopted. 
The  proof  of  the  existence  of  the  circumstances  amounting  to 
implied  notice  must  be  clear.  As  said  by  Woodbury,  J. :  *It 
must  clearly  appear  that  the  indorsee  was  apprised  of  such  cir- 
cumstances as  would  have  avoided  the  note  in  the  hands  of  the 
indorser.'  "    Perkins  v.  ChalliSy  1  N.  H.  264. 

In  conclusion,  the  case  is  as  follows :  As  between  Stone  and 
Andrews  and  the  Exchange  Company,  there  was  such  a  failure 
of  consideration  as  precluded  a  recovery  by  the  Exchange  Com- 
pany against  Stone  and  Andrews )  that  the  Exchange  Company 
transferred  the  note  in  question,  before  its  maturity,  to  the 
Fidelity  Company,  which  therefore  comes  before  the  court  with 
a  presumption  in  its  favor  that  it  is  a  holder  for  value  and  with- 
out notice ;  that  this  presumption  is  overcome  by  the  testimony, 
which  proves  notice  of  every  fact  affecting  the  transaction,  as 
between  the  original  parties  to  it,  and  the  note  in  the  hands  of 
the  Fidelity  Company  is  affected  by  all  the  equities  existing  in 
Stone  and  Andrews  as  against  the  Exchange  Company  at  the 
time  of  its  transfer  to  the  Fidelity  Company. 

For  these  reasons  we  are  of  opinion  that  the  decree  of  the 
Circuit  Court  must  be  reversed. 

Reversed, 
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Virginia  6:  Southwestern  Railway  Co.  v.  Bailey. 

November  23,  1904. 

1.  Evidence — Improper  Exclunion — Harmless  Error. — The  error  in  im- 

properly permitting  a  witness  to  answer  a  question  which  was  ob- 
jected to  is  harmless,  where  other  evidence  on  the  Identical  point 
was  subsequently  receivied  without  objection. 

2.  EviDEXCE — Improper     Exclusion — Instruction — Harm! cms     Error. — The 

exclusion  of  evidence  tending  to  show  that  it  was  not  the  duty  of 
a  conductor  to  do  a  particular  act  cannot  be  prejudicial  when  fol- 
lowed by  an  instruction  which  states  that,  as  a  matter  of  law,  no 
such  duty  devolved  upon  him. 

3.  EviDELXcE — Railroads — CoupUny   Cars — Speed. — Where   the   gravamen 

of  the  charge  of  negligence  on  the  part  of  a  conductor  in  making  a 
coupling  is  that  he  permitted  the  engine  to  approach,  with  a  dan- 
gerous speed,  the  cars  to  which  the  coupling  was  to  be  made,  and 
that  it  was  his  duty  to  know,  not  the  exact  position  of  those  cars, 
but  to  have  such  a  reasonable  knowledge  of  their  situation  as 
would  have  enabled  him  to  make  the  coupling  with  safety,  it  is  not 
error  to  refuse  to  permit  a  witness  to  answer  the  question,  ''Would 
it  or  not  be  the  duty  of  the  conductor  to  know  the  exact  spot  at 
which  the  cars  had  been  left  to  which  he  was  going  back  to  couple," 
as  a  categorical  answer  would  have  been  misleading. 

4.  Railroads — Master  and  Servant — Risks  Assumed  by  Fireman. — A  fire- 

man on  a  locomotive  engine  only  assumes  the  ordinary  and  usual 
risks  incident  to  such  an  employment. 

5.  Master  and  Servant — Railroads — Conductor — Superior  Officer. — The 

conductor  of  a  freight  train  is  a  superior  officer  to  the  residue  of 
his  crew,  and  they  are  subject  to  his  orders,  and  have  the  right  to 
assume  that  he  will  discharge  his  duties  in  a  careful  manner,  and 
in  the  usual  and  ordinary  way. 

6.  Personal  Injury — Damages — Expectuncv — Mortality  TahUs. — In  esti- 

mating the  damages  for  a  permanent  personal  injury  the  jury  may 
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consider  the  physical  and  mental  suffering  of  the  plaintiff,  loss  of 
wages  while  unable  to  work  in  consequence  of  the  injury,  inability 
to  follow  such  a  calling  or  business  as  he  could  otherwise  have 
followed,  and  expenses  incurred  for  medical  and  surgical  atten- 
tion, medicines,  nursing,  etc.  They  may  also  take  into  consider- 
ation the  plaintiff's  probable  duration  of  life,  and  to  show  this, 
standard  mortality  tables  are  usually  esteemed  the  safest  guides 
upon  the  subject,  to  be  taken  and  weighed  along  with  other  facts 
and  circumstances  applicable  to  the  expectation  of  the  particular 
life  under  consideration. 

7.  Railroads — Conductor — Yice-Principal — Injury    to    Fireman — Concur- 

rent Xegligence  of  Conductor  and  Brakeman, — The  conductor  of  a 
railroad  train  is  a  vice-principal  of  his  crew,  and  for  an  injury  in- 
flicted on  a  fireman  of  his  train,  in  consequence  of  the  concurrent 
negligence  of  the  conductor  and  of  a  brakeman,  the  company  is 
responsible  as  though  It  alone  were  guilty. 

8.  Arrest  of  Judgment — Failure  to  Ohjeet  to  Evidence — Complete  De- 

fense— Correet  Verdict, — Although  a  declaration  be  less  specific  in 
its  allegations  of  negligence  than  it  should  have  been,  and  the 
evidence  was  permitted  to  go  beyond  the  averments  of  the  declara- 
tion, still  where  there  was  no  demurrer  to  the  declaration,  no 
objection  to  the  evidence  when  offered,  and  no  motion  to  strike  it 
out  after  it  was  received,  and  the  case  has  proceeded  to  a  verdict 
against  the  defendant,  and  it  is  manifest  that  the  defendant  has 
presented  his  whole  case  to  the  jury,  and  has  suffered  no  preju- 
dice, and  that  the  verdict  is  in  accordance  with  the  very  right  of 
the  case,  a  motion  in  arrest  of  judgment  for  failure  of  the  declara- 
tion to  state  a  case  of  actionable  negligence  should  be  over-ruled. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Bristol,  in  an  action  of  trespass  on  the  case,  wherein  the  de- 
fendant in  error  was  the  plaintiff,  and  the  plaintiff  in  error  was 
the  defendant. 

AffiDned, 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of  the 
court.  After  the  evidence  was  all  in,  the  court  gave  the  follow- 
ing inst  met  ions  on  the  motion  of  the  defendant  in  error,  and 
over  the  objection  of  the  plaintiff  in  error: 
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InstriLction  for  Plaintiffs  No.  1. — Oiven. 


"The  court  instructs  the  jury  that  when  a  person  enters  the 
employ  of  a  railroad  company  as  fireman,  he  only  assumes  the 
ordinary  and  usual  risks  that  are  incident  to  such  employment." 

Instruction  for  Plaintiff,  No,  2, — Giv^m, 

"The  court  further  instructs  the  jury  that  the  conductor  in 
charge  of  the  train  upon  which  plaintiff  was  at  the  time  he  was 
injured  was  a  superior  officer,  therefore  all  other  employees  on 
said  train  were  subject  to  his  orders." 

Instruction  for  Phintiff,  No,  3, — Oiven, 

"The  court  instructs  the  iurv  that  if  thev  should  find  for  the 
plaintiff,  they  may,  in  estimating  damages,  take  into  considera- 
tion the  following :  The  physical  and  mental  suffering  of  plain- 
tiff received  from  his  injury,  his  loss  of  wages  for  the  time  dur- 
ing which  he  was  prevented  by  said  injuries  from  working; 
proper  compensation  for  his  being  unable  because  of -said  in- 
juries to  follow  such  a  calling  or  business  as  he  could  otherwise 
have  followed,  and  for  moneys  exi>ended  by  plaintiff,  or  for 
which  he  is  obligated  or  indebted  for  medical  and  surgical  atten- 
tion, medicines,  nursing,  etc. 

Instruction  for  Plaintiffs  No,  Jf, — Given. 

"The  court  further  instructs  the  jurv  that  if  thev  find  for  the 
j)laintiff,  they  may,  in  estimating  his  damages  if  they  believe  his 
injuries  permanent,  also  take  into  consideration  the  plaintiff's 
probable  duration  of  life,  and  to  show  this  they  may  take  into 
consideration  the  standard  mortality  tables  as  showing  the  prob- 
able duration  of  plaintiff's  life  under  all  proof  in  this  case,  and 
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they  may  also  consider  the  fact  that  plaintiff  is  engaged  in  rail- 
road service,  a  more  hazardous  occupation  than  ordinary  voca- 
tion of  life." 

Instruction  for  Plaintiff j  No,  5. — Given, 

^'The  court  instructs  the  jury  that  the  plaintiff  had  a  right  to 
presume  that  the  conductor  of  defendant  company  would  dis- 
charge his  duties  in  a  careful  manner  and  in  the  usual  and  ordi- 
nary way." 

The  plaintiff  in  error  asked  for  eight  instructions.  ]!^umbers 
1,  2,  3,  4,  6  and  7  were  given  as  asked — ^number  8  was  refused. 
The  court  also  gave  number  5  after  having  modified  the  same 
by  inserting  the  word  ^'solely"  in  the  first  paragraph  thereof 
between  the  words  ^^plaintiff  resulted"  and  the  words  "from 
such  failure,"  and  by  inserting  the  word  "solely"  in  the  second 
paragraph  tliereof  after  the  words  "complained  of  was"  and 
before  the  words  "the  result  of  such  failure."  The  instructions, 
as  requested  by  plaintiff  in  error,  were  as  follows,  to-wit : 

Instruction  for  Defendantj  No,  1, — Given, 

"The  court  instructs  the  jury  that  negligence  on  the  part  of 
the  defendant  cannot  be  presumed  in  this  case,  that  it  must  be 
shown  by  the  plaintiff  by  preponderance  of  testimony.  Other- 
wise the  plaintiff  cannot  recover." 

Instruction  for  Defendant^  No,  2, — Given, 

"A  servant  entering  the  employment  of  a  master  assumes 
such  risks  as  are  ordinarily  incident  to  the  employment  from 
causes  open  and  obvious,  the  dangerous  character  of  which  he 
has  had  the  opportunity  to  observe,  and  he  must  exercise  reason- 
able care  and  caution  for  his  own  safety  while  engaged  in  the 
master's  service." 
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Instruction  for  Defendant,  No,  3, — Given, 

"The  court  instructs  the  jury  that  the  burden  of  proving 
negligence  is  upon  the  plaintiff,  and  that  negligence  must  be 
proved  by  aflSrmative  evidence,  which  must  show  more  than  a 
probability  of  a  negligent  act,  that  a  verdict  cannot  be  foimd- 
upon  a  mere  conjecture,  and  that  there  must  be  affirmative  and 
preponderating  proof  that  the  injury  here  sued  for  would  not 
have  occurred  except  for  the  negligent  breach  of  some  duty 
which  the  defendant  owed  to  the  plaintiff." 

Instruction  for  Defendant,  No,  4, — Given. 

"The  court  instructs  the  jury  that  if  they  should  believe  from 
the  evidence  that  the  injury  complained  of  resulted  to  the  plain- 
tiff as  a  mere  accident  resulting  from  a  misunderstanding  of 
signal  lights,  and  not  resulting  from  negligence  or  fault  on  the 
part  of  the  defendant  or  its  conductor,  they  must  find  for  the 
defendant,  and  this  although  they  may  believe  the  plaintiff  also' 
was  free  from  fault." 

Instruction  for  Defendant,  No,  5, 

(Refused  as  asked — Modified  as  stated  above  and  then  given.) 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  it  was  the  duty  of  W.  R.  Campbell,  the  brakeman, 
under  the  circumstances  in  this  case,  to  have  gone  with  his 
lantern  to  the  end  of  the  car  to  which  the  engine  was  going  to 
couple  and  that  he  failed  to  go  to  the  end  of  said  car,  and  that 
the  accident  to  plaintiff  resulted  from  such  failure  of  said  brake- 
man  to  perform  such  duty,  they  will  find  for  the  defendant. 

"And  so,  likewise,  if  they  believe  from  the  evidence  that  said 
brakeman  could  have  prevented  said  accident  by  giving  a  signal 
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to  the  approaching  train  to  slow  down  or  stop,  and  that,  under 
the  circumstances  in  this  case  it  was  his  duty  to  have  given  such 
signal  and  that  he  failed  to  give  such  signal  and  that  the  acci- 
dent complained  of  was  the  result  of  such  failure  they  will  find 
for  the  defendant." 

Instruction  for  Defendant,  No,  6, — Given, 

^^The  jury  are  further  instructed  that  the  conductor  in  this 
case  had  the  right  to  presume  that  his  brakeman  Campbell  was 
acquainted  with  the  usual  and  customary  method  of  performing 
his  duties,  and  it  was  not  the  duty  of  said  conductor  to  give  hun 
special  instructions  with  reference  thereto.'' 

Instruction  for  Defendant,  No,  7, — Given. 

"The  court  further  instructs  the  jury  that  although  they  may 
believe  from  the  evidence  that  the  defendant  was  guilty  of 
negligence  yet  if  they  believe  from  the  evidence  that  the  plain- 
tiff was  also  guilty  of  negligence,  and  that,  but  for  the  negli- 
gence of  the  latter,  the  accident  would  probably  not  have 
occurred,  they  vn\\  find  for  the  defendant.'' 

Instruction  for  Defendant,  No.  8, — Refused, 

"The  jury  are  further  instructed  that  although  they  may 
believe  from  the  evidence  that  it  was  the  dutv  of  conductor 
Brown  to  know  the  location  of  the  cars  that  he  was  going  back 
to  couple  to,  and  that  he  neglected  this  duty  and  did  not  know 
the  location  thereof,  yet  if  they  believe  from  the  evidence  that 
said  conductor  believed,  and,  under  all  the  circumstances  of  this 
case,  had  the  right  to  believe,  that  Campbell,  the  brakeman, 
would  be,  with  his  lantern,  at  the  end  of  the  car  to  which  they 
expected  to  couple,  and  further  believe  that  if  said  Campbell 
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had  been  at  the  end  of  said  car  with  said  lantern,  the  accident 
would  not  have  occurred,  they  will  find  for  the  defendant."' 

The  court  also  gave  the  following  instruction  of  its  own 
motion : 

Courtis  Instruction. 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  in  attempting  to  make  the  coupling  at  the  time  of 
the  accident  the  engine  approached  and  struck  the  cars  at  a 
greater  rate  of  speed  than  reasonably  safe  and  proper,  and  that 
by  reason  thereof  the  plaintiff,  without  fault  on  his  part,  was 
thrown  from  his  place  and  injured,  and  they  shall  further 
believe  the  accident  was  caused  by  the  negligence  of  Conductor 
BroA\Ti,  or  by  the  concurrent  negligence  of  Conductor  Brown 
and  Brakeman  Campbelt,  they  shall  find  for  the  plaintiff;  and, 
oil  the  other  hand,  if  thev  believe  from  the  evidence  that  the 
accident  was  caused  solely  by  the  negligence  of  Brakeman 
Campbell,  he  is  a  fellow  servant  of  the  plaintiff,  and  there  can 
be  no  recovery." 

After  the  verdict  was  rendered,  the  plaintiff  in  error  moved 
in  arrest  of  judgment  because  the  declaration  failed  to  state  any 
case  at  all  against  the  plaintiff  in  error.  There  was  no  demurrer 
to  the  declaration,  but  a  bill  of  particulars  was  demanded  and 
furnished.  The  declaration  and  bill  of  particulars  were  in  the 
following  words  and  figures,  to-wit : 

^T3eclaration. 

"In  the  Corporation  Court  of  the  City  of  Bristol,  Va. 

"D.  H.  Bailey,  plaintiff,  complains  of  the  Virginia  <fr  South- 
western Bailway  Company,  a  corporation  under  the  laws  of  Vir- 
ginia, defendant,  of  a  plea  of  trespass  on  the  case,  for  thig,  to- 
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wit : — heretofore  to-wit : — on  or  about  the  16th  day  of  April, 
1903,  said  defendant  owned  and  operated  a-  railroad  from  the 
city  of  Bristol,  Virginia,  to  Big  Stone  Gap,  Wise  county,  Va., 
with  its  principal  office  at  Bristol,  Va.  Said  plaintiff  was  an 
employee  and  fireman  of  said  defendant  in  the  operation  of  its 
train  on  said  road,  and  while  engaged  in  his  regular  line  of  duty 
as  fireman,  on  one  of  said  defendant's  engines,  which  had  pulled 
a  freight  train  from  the  city  of  Bristol,  Va.,  to  a  station  on  said 
road  at  Clinchport,  Va.,  en  route  to  Big  Stone  Gap,  Va.,  and 
when  said  engine  was  cut  loose  from  the  said  freight  train  and 
taken  some  distance  to  do  some  switching,  and  it  being  between 
9  and  10  o'clock  at  niglit,  on  a  very  dark  and  rainy  night,  and 
while  said  company  was  shifting  cars  off  of  the  switch  and  on 
to  the  main  track,  and  from  said  main  track  to  said  switch,  there 
being  at  the  said  place  on  the  main  track  a  high  trestle  or  bridge 
over  Stock  Creek,  and  there  being  a  considerable  curve  on  said 
bridge,  and  after  part  of  the  cars  on  said  switch  had  been  pulled 
out  and  put  on  to  the  main  track,  and  part  of  the  cars  had  been 
put  back  on  to  said  switch,  and  while  said  engine  was  on  said 
switch,  it  being  some  distance  across  to  the  main  track  where 
the  cars  to  be  shifted  were  then  standing,  the  conductor  in 
charge  of  said  train  and  having  control  of  the  movement  of  the 
cars  in  shifting  backward  and  forth  from  one  track  to  the  other 
ordered  the  brakeman  to  walk  across  form  the  switch  to  the 
cars  then  standing  on  the  main  track  for  the  purpose  of  giving 
signals,  &c.,  to  the  engineer  and  conductor,  both  of  whom  were 
on  the  engine  and  tender  on  which  the  plaintiff  was. 

"Then  the  conductor  motioned  the  engineer  forward  from 
the  switch  track  on  to  the  main  track,  some  distance  above  the 
switch,  and  after  getting  on  the  main  track,  the  conductor  then 
motioned  the  engineer  back  to  couple  the  engine  to  the  cars 
standing  on  the  main  track,  and  in  obedience  to  the  signals 
given  by  the  conductor,  the  plaintiff  being  then  and  there  in  his 
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usual  and  proper  place,  and  engaged  in  and  about  the  discharge 
of  his  duties  as  such  fireman,  and  there  being  at  the  time  no 
lights  or  signals  on  the  side  of  engine  or  cars  on  which  plaintiff 
was.  Plaintiff  avers  that  the  engineer  ran  back  at  the  rate  of 
about  ten  miles  per  hour  to  couple  to  the  cars  standing  on  the 
main  line,  which  had  been  negligently  left  on  said  bridge,  two 
of  which  were  flat  cars  loaded  with  pig  iron,  and  which  were  in 
front  next  to  the  tender  of  the  engine  on  which  plaintiff  was, 
and  the  tender  of  said  engine  running  at  the  rate  of  speed  afore- 
said struck  the  front  end  of  said  cars  so  loaded  with  pig  iron  as 
aforesaid  with  such  great  force  and  violence  as  to  cause  the  said 
plaintiff  while  he  was  so  engaged  in  and  about  the  discharge  of 
his  regular  and  proper  duties  to  be  knocked  out  of  his  place  in 
said  engine  or  cab  and  violently  thrown  over  the  ends  of  the 
ties  of  said  bridge,  and  falling  a  distance  of  about  fifty  feet  into 
the  creek  below,  whereby  he  was  permanently  injured,  having 
received  a  concussion  of  the  spine  and  other  permanent  injuries, 
from  which  he  suffered  and  has  continued  to  suffer  great  physi- 
cal pain  and  mental  anguish  and  great  pecuniary  loss  which 
injuries,  pain,  mental  anguish  and  pecuniary  loss  were  received 
and  caused  to  said  plaintiff  by  the  careless,  negligent,  reckless 
and  wrongful  act  and  conduct  of  tho  employees,  servants  and 
agents  of  the  defendant,  and  without  any  negligence  on  the  , 
part  of  the  said  plaintiff. 

"Plaintiff  avers  that  it  was  the  duty  of  the  defendant  to  pro- 
vide safe  and  suitable  machinery,  tools,  implements,  appliances 
and  furnishings  with  which  to  do  said  work ;  to  provide  a  suffi- 
cient force  of  competent,  skillful  and  experienced  employees  to 
man  and  control  and  operate  said  engine  and  cars,  to  provide 
safe  and  suitable  places  to  do  the  work  required  of  its  em- 
ployees; to  provide  suitable  and  proper  lights,  signals,  appli- 
ances, and  careful  and  competent  employees  for  the  purpose  of 
shifting  said  cars  from  said  switch  on  to  said  track;  and  have 
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said  cars,  engine  and  tender  managed,  operated  and  controlled 
in  a  skillful  and  safe  manner,  and  have  said  cars  moved  from  the 
main  track  to  the  switch,  and  have  said  tender  and  engine 
coupled  to  said  flat  cars  loaded  with  pig  iron  as  aforesaid,  in  a 
skillful  and  safe  manner  so  that  plaintiff  could  discharge  his 
duties  as  such  fireman  while  said  work  was  being  done  with 
safety  to  himself. 

^'And  the  plaintiff  avers  that  said  defendant  negligently 
failed  to  provide  safe  and  suitable  machinery,  tools  and  imple- 
ments, appliances  and  furnishings  with  which  to  do  said  work ; 
and  negligently  failed  to  provide  safe  and  suitable  places  to 
safely  do  the  work  required  of  its  employees ;  and  negligently 
failed  to  provide  a  suflicient  force  of  competent,  skillful  and 
experienced  employees  to  man,  control,  and  operate  said  engine 
and  cars,  and  negligently  failed  to  provide  suitable  and  proper 
lights,  signals  and  appliances,  and  careful  and  competent  em- 
ployees for  the  purpose  of  shifting  said  cars  from  said  switch 
on  to  said  track  and  from  said  track  on  to  said  switch;  and 
negligently  failed  to  have  said  cars,  engine  and  tender  managed^ 
operated  and  controlled  in  a  skillful  and  safe  manner,  and  have 
said  cars  moved  from  the  main  track  to  the  switch,  and  have 
said  engine  and  tender  coupled  to  said  flat  cars  loaded  mth  pig 
iron  as  aforesaid  in  a  skillful  and  safe  manner  so  that  plaintiff 
could  discharge  his  duties  as  such  fireman  while  said  work  was 
being  done  with  safety  to  himself,  and  that  by  reason  of  the 
eaid  several  breaches  of  duty  on  the  part  of  the  defendant,  and 
the  careless,  reckless  and  negligent  and  wrongful  acts  and  eon- 
duct  of  its  employees  in  the  manner  of  doing  said  work  of  shift- 
ing cars  as  aforesaid,  the  said  tender  and  engine  was  suddenly, 
violently,  negligently,  unlawfully  and  wrongfully  thrown  against 
the  end  of  the  flat  car,  and  plaintiff  was  knocked  off  and  thrown 
out  of  his  place  in  the  cab  or  engine,  sustaining  the  injuries 
comi)lained  of,  and  the  pecimiary  loss,  as  aforesaid,  and  also  by 
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means  of  the  premises  aforesaid,  plaintiff  was  obliged  to  lay  out 
and  expend,  and  did  necessarily  lay  out  and  expend  divers  large 
sums  of  money  in  and  about  his  being  treated  and  nursed^ 
because  of  injuries  aforesaid  in  the  way  of  doctor's  bills,  medi- 
cine and  his  being  nursed  to  the  amount  of  $600 ;  and  by  reason 
of  all  of  which  the  said  plaintiff  has  sustained  damages  to  the 
extent  of  twenty  thousand  ($20,000)  dollars. 
"And  therefore,  he  brings  his  suit. 

"PETERS  &  LAVINDER, 

"W.  F.  RHEA, 

"A.  H.  BLANCHARD,  p.  q." 

"Order  of  September  8,  1903. 
"D.  H.  Bailey, 

V. 

"Virginia  &  Southw^estem  Railway  Co. 

"This  day  came  the  parties  by  their  attorneys,  and  the  plain- 
tiff filed  a  bill  of  particulars  of  his  complaint.  Thereupon  the 
defendant  moved  the  court  to  continue  the  case,  which  motion 
the  court  doth  grant,  and  said  case  is  continued,  and  the  de- 
fendant is  required  to  file  a  bill  of  particulars  of  its  defense. 

"Bill  of  Particulars  as  Required  by  the  Court. 

"D.  H.  Bailey, 

V, 

"Virginia  &  Southwestern  Railway  Co. 

"This  day  came  the  plaintiff,  by  his  attorneys,  and  filed  this 
his  bill  of  particulars  pursuant  to  the  order  of  the  court  in  this 
case,  and  says  that  the  groimds  of  complaint  relied  upon  in  this 
case  are  to-wit : 

"That  on  or  about  the  16th  day  of  April,  1903,  said  defendant 
owned  and  operated  a  railroad  from  the  City  of  Bristol,  Va.,  to 


216  Va.  &  S.  W.  R.  Co.  V.  Bailey.  [103 

Statement 

Big  Stone  Gap,  Wise  county,  Va.,  with  its  principal  offices  at 
Bristol,  Va.  Said  plaintiff  was  an  employee  and  fireman  of  said 
defendant  in  the  operation  of  its  trains  on  said  road,  and  while 
engaged  in  his  regular  lino  of  duty  as  fireman,  on  one  of  said 
defendant's  engines,  which  had  pidled  a  freight  train  from  the 
city  of  Bristol,  Va.,  to  a  station  on  said  road  at  Clinchport,  Va., 
en  route  to  Big  Stone  Gap,  Va.,  and  when  said  engine  was  cut 
loose  from  the  freight  train  and  taken  some  distance  to  do  some 
j3witching,  and  it  being  between  9  and  10  o'clock  at  night  on  a 
•very  dark  and  rainy  night,  and  while  said  company  was  shift- 
ing  cars  off  of  the  switch  and  on  to  the  main  track,  and  from 
^said  main  track  to  said  switch ;  there  being  at  the  said  place  on 
the  main  track  a  high  trestle  or  bridge  over  Stock  Creek,  and 
there  being  a  considerable  curve  on  said  bridge,  and  after  part 
of  the  cars  on  said  switch  had  been  pulled  out  and  put  on  to  the 
main  track,  and  part  of  the  cars  had  been  put  back  on  to  said 
flwitch,  and  while  said  engine  was  on  a  switch,  it  being  some 
distance  across  to  the  main  track  where  the  cars  to  be  shifted 
were  then  standing,  the  conductor  in  charge  of  said  train  and 
having  control  of  the  movements  of  the  cars  in  shifting  back- 
ward and  forth  from  one  track  to  the  other  ordered  the  brake- 
man  to  walk  across  from  the  switch  to  the  cars  then  standing 
on  the  main  track  for  the  purpose  of  seeing  whether  the  cars 
standing  on  the  main  track  and  to  which  the  engine  and  tender 
were  to  be  coupled  wpre  properly  coupled  together  so  that  the 
engine  and  tender  could  be  coupled  to  said  cars  standing  on  the 
main  track,  for  the  purpose  of  moving  said  cars  on  to  the  switch 
track.  Then  the  conductor  motioned  the  engineer  forward  from 
the  switch  track  on  to  the  main  track,  some  distance  above  the 
switch,  and  after  getting  on  the  main  track,  the  conductor  then 
motioned  the  engineer  back  to  couple  the  engine  to  the  cairs 
standing  on  the  main  track,  and  in  obedience  to  the  signals  given 
by  the  conductor,  the  plaintiff  being  then  and  there  in  his  usual 
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and  proper  place  and  engaged  in  and  about  the  discharge  of  his 
duties  as  such  fireman,  and  there  being  at  the  time  no  lights  or 
signals  on  the  side  of  engine  or  cars  on  which  plaintiff  was. 

"Plaintiff  avers  that  the  engineer  ran  back  at  the  rate  of 
about  ten  miles  per  hour  to  couple  to  the  cars  standing  on  the 
main  line,  which  had  been  negligently  left  on  said  bridge,  two 
of  which  were  flat  cars  loaded  with  pig  iron,  and  which  were  in 
front  next  to  the  tender  of  the  engine  on  which  plaintiff  was,  and 
the  tender  of  said  engine  running  at  the  rate  of  speed  afore- 
said, struck  the  front  end  of  said  cars  so  loaded  with  pig  iron 
as  aforesaid  with  such  great  force  and  violence  as  to  cause  the 
said  plaintiff  while  he  was  so  engaged  in  and  about  the  discharge 
of  his  regular  and  proper  duties  to  be  knocked  out  of  his  place 
in  said  engine  or  cab  and  violently  thrown  over  the  ends  of  the 
ties  of  said  bridge,  and  falling  a  distance  of  about  fifty  feet  into 
the  creek  below,  whereby  he  was  permanently  injured,  having 
received  a  concussion  of  the  spine  and  other  permanent  injuries, 
from  which  he  suffered  and  has  continued  to  suffer  great  physi- 
cal pain  and  mental  anguish  and  great  pecuniary  loss,  which 
injuries,  pain,  mental  anguish  and  pecuniary  loss  were  received 
and  caused  to  said  plaintiff  by  the  careless,  negligent,  reckless 
and  wrongfid  act  and  conduct  of  the  employees,  servants  and 
agents  of  the  defendant,  in  so  negligently,  violently  and  unlaw- 
fully running  the  engine  and  tender  against  the  flat  cars,  and 
without  any  negligence  on  the  part  of  the  said  plaintiff,  and  by 
failure  of  defendant  as  set  forth  in  the  declaration  to  pro\'ide 
skillful  and  suitable  employees  to  run  said  engine  and  cars,  and 
to  provide  and  give  suitable  signals  in  shifting  the  cars  from 
the  main  track  to  the  switch  and  from  the  switch  to  the  main 
track,  and  by  reason  of  the  negligent,  careless  and  reckless 
manner  in  which  said  shifting  was  done  by  defendant,  the  said 
tender  and  engine  was  suddenly,  violently  negligently,  unlaw- 
fully and  wrongfully  thrown  against  the  end  of  the  flat  car 
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loaded  with  pig  iron  and  by  reason  of  which  plaintiff  was 
knocked  off  and  throwTi  out  of  his  place  in  the  cab  or  engine, 
whereby  he  sustained  the  injuries  complained  of  in  the 
declaration." 

Bullitt  &  Kelly  and  D.  D.  Hull,  for  the  plaintiff  in  error. 

Peters  &  Lavindex,  A,  H.  Blan^hard  and  Wm,  F,  Rhea,  for 
the  defendant  in  error. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

D.  H.  Bailey,  the  plaintiff  in  the  court  below,  was  a  loco- 
motive fireman  in  the  freight  train  service  of  the  Virginia  & 
Southwestern  Railway  Company.  On  the  16th  day  of  April, 
1903,  the  crew  to  which  he  belonged  started  from  Bristol  to 
Big  Stone  Gap,  and  arrived  at  Clinchport,  an  intermediate 
point,  some  time  during  the  night  of  that  day.  At  Clinchport 
the  crew  received  orders  to  shift  some  cars  which  were  standing 
on  a  siding.  The  engine  and  tender  were  accordingly  cut  loose 
from  the  train  at  the  depot,  and  all  of  the  crew  except  the  fire- 
man went  with  the  engine  to  do  the  shifting. 

The  switch  is  situated  several  hundred  yards  west  of  the 
depot,  and  at  the  point  of  the  switch  there  is  a  railroad  bridge, 
on  the  main  line,  over  Stock  Creek.  This  bridge  is  263  feet 
long;  its  eastern  end  is  about  777  feet  from  the  depot,  and  its 
western  end  is  482  feet  from  the  point  of  the  switch.  The 
total  distance  from  the  depot  to  the  switch  is  1522  feet.  The 
bridge  ia  about  28  feet  hight  at  its  highest  point.  Upon  this 
switch  there  was  a  train  of  cars,  about  twenty  in  ntmiber.  The 
purpose  of  the  switching  to  be  done  by  the  crew  was  to  change 
the  position  of  these  cars  so  as  to  place  one  of  them  which  stood 
near  the  west  end  of  the  cars  on  the  switch  track,  to  the  rear,  or 
east  end,  in  position  to  be  loaded.    To  accomplish  this  change 
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of  position,  all  the  cars  on  the  switch  had  to  be  moved  land 
placed  on  the  main  line  near  the  depot,  and  then  replaced  on  the 
siding. 

'  After  placing  the  car,  which  was  to  be  set  on  the  rear  end  of 
the  switch,  next  to  the  engine,  the  crew  proceeded  to  remove  the 
remaining  cars  from  the  switch,  and  put  them  down  on  the  main 
line  below  the  point  of  the  switch.  From  the  point  of  the  switch 
on  the  main  line  to  the  other  end  of  the  switch  was  a  down 
^ade,  so  that  all  of  the  cars  could  not  be  brought  out  at  once, 
but  several  pulls  had  to  be  taken  at  them.  At  first  about  eight 
or  ten  cars  were  brought  out  and  placed  on  the  main  line.  Con- 
ductor Brown  was  actively  engaged  taking  the  full  part  of  a 
trainman  while  this  was  being  done,  and  it  appears  that  he 
attended  to  opening  and  shutting  the  switch,  while  Brakeman 
Campbell  rode  on  the  cars  and  imcoupled  them  on  the  main  line, 
cutting  them  off  on  this  first  pull  between  the  car  next  to  the 
engine,  and  the  residue  of  the  cars.  Then  holding  on  to  the 
car  next  to  the  engine,  they  went  back  into  the  switch  and 
brought  out  another  set  of  cars,  which  were  pushed  down  on  the 
main  line  below  the  switch,  Campbell  again  cutting  them  off  so 
as  to  leave  the  car  next  to  the  engine  still  coupled  thereto. 
When  they  had  cleared  the  switch,  they  dropped  the  car  which 
they  had  been  holding  on  to  down  on  the  far  end  of  the  switch 
track,  and  then  proceeded  to  replace  the  other  cars  back  on  the 
siding.  After  they  had  replaced  all  the  cars  except  those  first 
brought  out,  which  woidd  consequently  be  the  last  put  in,  just 
before  starting  back  with  the  engine  and  tender  from  the  switch 
track  for  this  last  pull  from  the  main  line,  a  conversation 
occurred  between  Brown  and  Campbell,  as  to  the  substance  of 
which  there  is  a  difference  between  them,  and  which  was  not 
heard  by  the  engineer  or  fireman.  Brown  says  that  he  either 
told  Campbell,  or  that  Campbell  suggested  to  him,  that  he, 
Campbell,  would  go  across  to  the  cars  on  the  main  line  if  Brown 
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would  take  the  engine  around,  and  that  the  two  reached  this 
understanding.  Campbell  says  that  he  told  Brown  he  would 
go  across  the  bridgeway  (a  foot  bridge  across  Stock  Creek 
between  the  main  line  and  the  switch)  to  the  main  line,  and  see 
if  all  the  cars  standing  there  were  coupled  together,  and  that 
this  imderstanding  was  reached  between  them.  At  any  rate, 
Campbell  did  go  across  to  the  main  line,  and  Brown  did  cut  the 
engine  and  tender  loose,  go  up  to  the  switch,  out  on  the  main 
line,  and  back  down  on  the  main  line  with  the  engine  and  tender 
for  the  last  draft  of  cars.  Campbell,  who  had  ridden  the  cars, 
had  cut  the  engine  and  one  car  loose  when  the  first  draft  had 
been  placed  on  the  main  line.  In  cutting  them  off,  it  so  hap- 
pened that  they  were  left  partly  on  and  partly  off  of  the  bridge, 
two  gondola  cars  and  half  of  a  box  car  projecting  out  on  the 
bridge,  and  the  balance  of  the  draft  coupled  thereto  standing 
east  of  the  bridge.  As  Brown  went  back  for  the  last  draft  of 
cars,  he  rode  on  the  rear  end  of  the  tender  for  the  purjjose  of 
giving  the  engineer  signals  for  the  coupling,  and,  as  he  claims, 
expected  to  find  Campbell  at  the  end  of  the  cars  with  his  light, 
lie  saw  Campbell's  light  at  the  end  of  the  bridge,  and  did  not 
signal  the  engineer  to  slow  down  imtil  he  got  close  enough  to  see 
the  end  of  the  gondola  by  the  light  which  he  himself  carried  in 
his  hand ;  in  other  words,  he  reached  the  end  of  the  cars  in  a 
shorter  distance  by  the  length  of  two  gondolas  and  half  a  box 
oar  than  he  expected.  The  engineer  in  moving  the  engine  was 
being  guided  by  the  signals  given  him  from  Brown's  lamp,  and 
was  also  being  influenced  in  the  speed  at  which  he  was  running 
by  the  position  of  Campbell's  light,  although  his  statements  and 
Bro%%Ti's  upon  this  subject  do  not  entirely  correspond.  It  seems, 
however,  that  the  cars  were  closer  to  the  engine  and  tender  than 
either  Brown  or  the  engineer  supposed,  and  notwithstanding 
Bro^vn's  signal  to  the  engineer  immediately  upon  discovering 
them,  the  coupling  was  made  at  a  greater  rate  of  speed  than 
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would  have  been  used  had  they  known  their  exact  location.  The 
automatic  coupling  was  made  successfully,  nothing  was  broken, 
and  neither  the  brakeman,  conductor,  nor  engineer,  thought 
that  anything  very  unusual  bad  happened.  The  plaintiff  tes- 
tifies, however,  that  he  was  standing  on  his  side  of  the  engine 
looking  for  signals,  and  getting  ready  to  fire  his  engine,  and  not 
expecting  the  coupling  to  be  made ;  and  that  when  the  engine 
and  cars  came  together,  he  was  knocked  out  of  the  engine,  and 
fell  to  the  bottom  of  the  bridge,  landing  in  tlie  creek  and  sus- 
taining severe  injuries.  The  fact  that  he  had  fallen  was  not 
discovered  bv  anv  of  the  crew  until  thev  had  ffone  back  over 
the  switch  with  the  last  draft  of  cars. 

From  this  statement  of  facts,  it  will  be  seen  that  the  real 
point  in  controversy  is  w^hether  or  not  Brown,  the  conductor, 
knew,  or  ought  to  have  known  the  position  of  the  cars  to  which 
he  was  to  couple  the  engine,  and  whether  or  not  the  rate  of 
speed  at  which  the  engine  was  moving  under  his  direction  was 
such  as  to  constitute  negligence. 

The  jury  rendered  a  verdict  for  the  plaintiff,  which  the  court 
refused  to  set  aside,  and  the  defendant  in  the  court  below, 
plaintiff  in  error  here,  the  Virginia  &  Southwestern  Railway 
Company,  having  obtained  a  writ  of  error,  assigns  the  following 
pounds  for  the  reversal  of  that  judgment. 

The  plaintiff  was  asked,  as  a  witness  in  his  own  behalf : 

**Q.  If  the  coupling  had  been  made  in  the  usual  or  ordinary 
way,  woidd  you,  or  would  you  not,  have  been  thrown  from 
the  cab  ? 

"A.  Xo,  sir,  if  they  had  been  coupled  in  the  right  manner, 
I  would  not  have  been  thrown  out." 

To  this  question  and  answer  there  was  a  general  objection 
which  the  court  overruled.  It  is  claimed  in  the  petition  that 
while  the  objections  relied  upon  do  not  appear  in  the  record,  the 
question  and  answer  were  wholly  inadmissible  for  any  purpose. 
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It  may  be  that  the  question  is  obnoxious  to  the  objection  that 
it  is  a  leading  one,  and  that  the  answer  expresses  the  opinion  of 
the  witness  and  not  a  fact.  Without  deciding  whether  or  not 
either  of  these  objections  is  well  taken,  or  whether  in  any  event 
it  would  constitute  reversible  error,  we  shall  content  ourselves 
with  calling  attention  to  the  fact  that  at  another  point  in  the 
testimony  of  the  plaintiff,  this  question  was  asked  him: 

*'Q.  How  did  they  throw  you? 

"A.  I  went  out  head  foremost.  It  was  an  unusual  lick.  If 
it  had  been  liit  by  a  lick  that  cars  ought  to  be  coupled,  it  wouldn't 
have  thrown  me.  I  had  hold  and  was  looking  out  for  it,  and 
always  did  look  out  for  anything  like  that  when  we  was 
shifting.'' 

This  question  and  answer  were  not  objected  to,  so  that  if  the 
error  under  consideration  w^as  sustained,  there  woidd  still  be 
evidence  in  the  record  covering  the  identical  point,  to  which  no 
objection  was  made. 

Objection  is  also  made  to  the  ruling  of  the  court,  refusing  to 
allow  the  plaintiff  in  error  to  prove  by  the  witness,  Brown,  that 
it  w^as  not  his  duty  as  conductor  to  give  his  brakeman,  Camp- 
bell, any  detailed  instruction  about  going  to  the  end  of  the  cars 
to  which  the  coupling  in  question  was  to  be  made ;  and  a  like 
offer  of  proof  w^hich  occurs  in  the  testimony  of  the  witness, 
McCue,  which  was  also  rejected  by  the  court. 

If  the  refusal  to  permit  plaintiff  in  error  to  introduce  the  evi- 
dence referred  to  was  erroneous,  the  error  was  cured  bv  instruc- 
tion  6  given  at  the  instance  of  plaintiff  in  error,  in  which  the 
court  told  the  jury  that  the  conductor  had  the  right  to  presume 
that  his  brakeman,  Campbell,  was  acquainted  with  the  usual 
and  customary  method  of  performing  his  duties,  and  it  was  not 
the  duty  of  the  conductor  to  give  him  special  instructions  mth 
reference  thereto.  The  plaintiff  in  error  could  not  have  been 
prejudiced  by  the  ruling  of  the  court  excluding  evidence  tend- 
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ing  to  show  that  it  was  not  the  duty  of  the  conductor  to  do  a 
particular  act,  when  the  point  was  covered  by  an  instruction  of 
the  court  which  states  that  as  a  matter  of  law  no  such  dutv 
devolved  upon  him.  We  refrain  from  any  expression  of  opinion 
upon  either  ruling  of  the  court  involved  in  this  assignment  of 
error,  except  to  observe  that  in  the  result  there  was  clearly  no 
prejudice  to  the  plaintiff  in  error. 

Another  objection  taken  to  the  exclusion  of  testimony  is  to 
the  refusal  of  the  court  to  permit  McCue,  "an  experienced  rail- 
road man,"  to  prove  that  it  was  not  the  duty  of  the  conductor 
to  know  exactly  where  the  cars  were  left  that  were  being 
shifted. 

There  had  been  direct  evidence  that  it  was  the  dutv  of  the 
conductor  to  know.  It  was  proved  that  the  company  had  no 
rule  upon  the  subject ;  and  McCue  was  expected  to  testify  from 
his  general  information  with  respect  to  the  operation  of  other 
roads.  He  was  asked  this  question:  "Where,  as  in  this  case, 
the  conductor  was  attending  to  the  shifting  of  the  cars  and  also 
to  the  switching,  would  it  or  not  be  his  duty  to  know  the  exact 
place  where  the  cars  had  been  left  to  which  he  was  going  back 
to  couple?"  To  which  question  and  any  answer  thereto,  the 
plaintiff  by  counsel  objected,  and  the  court  sustained  said  objec- 
tion, and  refused  to  allow  the  witness  to  answer.  Thereupon, 
without  any  distinct  avowal  by  counsel  for  defendant,  the  court 
imderstood  from  the  question  and  general  drift  of  the  examina- 
tion that,  if  permitted  to  do  so,  the  defendant  would  prove  by 
the  said  witness  McCue,  that  in  general  railroad  practice,  it 
would  not  be  necessary  or  incumbent  upon  the  conductor  to  give 
specific  directions  to  the  brakeman  to  go  with  his  light  to  stand 
at  the  end  of  the  train  for  the  purpose  of  assisting  in  making  the 
coupling,  but  that,  according  to  general  railroad  rules  and  prac- 
tice it  would  be  considered  bv  the  conductor  that  the  brakeman 

t.- 

would  know  that  it  was  his  duty  to  go  to  the  end  of  the  cars  ^vith 
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his  light,  without  being  specifically  told  so  to  do,  and  that  where, 
as  in  this  case,  the  conductor  was  attending  to  the  shifting  of 
the  cars,  and  also  to  the  switching,  it  w^ould  not  be  his  duty  to 
know  the  exact  spot  where  the  cars  had  been  left,  to  which  he 
was  going  back  to  couple.  But  the  court,  notwithstanding  said 
statement  of  counsel,  refused  to  allow  the  said  witness  to  answer 
the  above  questions,  and  refused  to  allow  the  defendant  to  prove 
the  facts  set  forth  in  the  above  statement  of  counsel. 

So  much  of  this  exception  'No.  3  as  refers  to  the  duty  of  the 
conductor  to  give  specific  directions  to  the  brakeman  has  already 
been  sufiiciently  disposed  of  in  discussing  the  assignment  of 
error  with  reference  to  the  question  asked  Conductor  Brown ; 
and  as  to  so  much  of  it  as  has  reference  to  the  duty  of  the  con- 
ductor to  know  the  exact  place  where  the  cars  had  been  left,  it 
is  to  be  observed  that  the  gravamen  of  the  charge  of  negligence 
upon  the  part  of  the  conductor  is  that  he  permitted  the  engine 
to  approach  at  a  dangerous  speed  the  cars  to  which  the  coupling 
was  to  be  made,  and  that  it  was  his  duty  to  know,  not  the  exact 
position  of  those  cars,  but  to  have  such  a  reasonable  knowledge 
of  their  situation  as  would  have  enabled  him  to  make  the  coup- 
ling with  safety.  The  question  in  terms  asks  the  witness,  would 
it  or  not  be  the  duty  of  the  conductor  "to  know  the  exact  spot 
at  which  the  cars  had  been  left  to  which  he  was  going  back  to 
couple.''  To  this  question  the  witness  would  have  made  the 
categorical  answer,  that  "it  was  not  his  duty  to  know-  the  exact 
spot,"  an  answer  which  would  have  been,  or  might  have  been, 
absolutely  true  as  a  response  to  the  question  in  the  precise  terms 
in  which  it  was  propounded,  and  yet  have  been  utterly  mis- 
leading. 

The  action  of  the  court  in  allowing  the  witness,  Skeen,  to 
testify  as  to  the  expectancy  of  life  of  a  man  of  the  age  of  de- 
fendant in  error,  and  in  allowing  the  introduction  before  the 
jury  of  certain  mortality  tables,  is  assigned  as  error. 
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The  expectation  of  life  of  the  defendant  in  error  was  one  of 
the  factors  to  be  considered  by  the  jury  in  ascertaining  the  com- 
pensation to  be  given  him  for  a  permanent  injury.  The  expecv 
tation  of  life  is  of  course  incapable  of  exact  ascertainment.  AU- 
that  can  be  done  is  to  place  before  the  jury  the  best  evidence 
obtainable,  to  be  considered  by  them  under  the  direction  of  the 
court.  Tables  of  mortality  are  usually  esteemed  the  safest 
guides  upon  the  subject,  to  be  taken  by  the  jury  and  weighed 
along  with  other  facts  and  circumstances  applicable  to  the  ex- 
pectation of  the  particular  life  under  consideration.  It  is  the 
best  method  of  dealing  with  the  subject  of  which  the  nature  of 
the  case  admits. 

The  instructions  asked  for  by  the  plaintiff  and  given  by  the 
court  correctly  state  the  law.    Indeed,  no  objection  is  urged  to 
any  of  them,  except  No.  4,  which  relates  to  the  measure  of 
damages,  and  which  has  been  sufficiently  disposed  of  in  dealing > 
with  the  admissibility  of  the  testimony  of  the  witness  Skeen, 

The  defendant  asked  for  several  instructions,  all  of  whicfe 
were  given,  except  No.  8.  Nos.  5  and  6,  however,  were  modi- 
fied by  the  court.  As  originally  asked,  No.  5  was  in  the  words 
following : 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  it  was  the  duty  of  W.  R.  Campbell,  the  brakeman, 
under  the  circumstances  in  this  case,  to  have  gone  w4th  his  lan- 
tern to  the  end  of  the  car  to  which  the  engine  was  going  to 
couple,  and  that  he  failed  to  go  to  the  end  of  said  car,  and  that 
the  accident  to  plaintiff  resulted  from  such  failure  of  said  brake- 
man  to  perform  such  duty,  they  will  find  for  the  defendant." 

The  modification  consisted  in  inserting  the  word  '^solely'' 
after  the  word  "resulted,"  so  as  to  make  it  read,  if  "the  accident 
to  plaintiff  resulted  solely  from  such  failure  of  said  brakeman 
to  perform  such  duty,  they  will  find  for  the  defendant." 

The  purpose  of  the  amendment  is  obvious.     There  was  evi- 
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dence  tending  to  prove  negligence  upon  the  part  of  the  conduc- 
tor, who  was  not  the  fellow-servant  of  the  defendant  in  error, 
but  was  as  to  him  the  \ace-principal.  There  was  evidence  tend- 
ing to  prove  negligence  upon  the  part  of  Campbell,  the  brake- 
man,  who  was  the  fellow-servant  of  defendant  in  error.  If, 
therefore,  the  negligent  act  which  caused  the  injury  was  due 
solely  to  the  misconduct  of  the  fellow-servant,  the  railroad  com- 
pany  was  not  responsible;  but  if  the  misconduct  of  the  vice- 
,principal  entered  into  and  constituted  a  part  of  the  negligent 
act  which  caused  the  injury,  then  the  courts  mil  not  undertake 
to  distribute  the  fault,  but  will  hold  the  railroad  company 
responsible  as  though  it  alone  were  guilty.  N.  &  W,  Ry.  Co.  v. 
Nuckols,  91  Va.  193,  21  S.  E.  342. 

The  same  principal  controls  the  amendment  introduced  by 
the  court  in  the  second  branch  of  this  instruction,  and  we  are  of 
opinion  that  the  amendments  made  by  the  court  were  proper, 
and  this  assignment  of  error  is  overruled. 

The  court  also,  of  its  own  motion,  gave  an  instruction  which 
we  think  is,  under  the  evidence  in  this  cause,  plainly  right,  and 
the  objection  to  which  is,  therefore,  overruled. 

This  brings  us  to  the  consideration  of  instruction  No.  8  asked 
for  by  the  defendant,  and  refused  by  the  court.    It  is  as  follows : 

"The  jury  are  further  instructed  that  although  they  may 
believe  from  the  evidence  that  it  was  the  dutv  of  Conductor 
Brown  to  know  the  location  of  the  cars  that  he  was  going  back 
to  couple  to,  and  that  he  neglected  this  duty  and  did  not  know 
the  location  thereof,  vet  if  thev  believe  from  the  evidence  that 
said  conductor  believed,  and,  under  all  the  circumstances  of  this 
case,  had  the  right  to  believe,  that  Campbell,  the  brakeman, 
would  be,  Avith  his  lantern,  at  the  end  of  the  car  to  which  they 
expected  to  couple,  and  further  believe  that  if  said  Campbell 
had  been  at  the  end  of  said  car  with  said  lantern,  the  accident 
would  not  have  occurred,  they  will  find  for  the  defendant." 
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This  instruction  is  predicated  upon  the  concession  that  it  was 
the  dutv  of  Conductor  Brown  to  know  the  location  of  the  cars 
he  was  going  to  couple  to,  and  that  he  neglected  this  duty ;  and 
rests  the  defense  upon  the  ground  that  the  fellow-servant  was 
guilty  of  negligence. 

As  we  have  already  seen,  if  Brown,  who  was  the  vice-prin- 
cipal, was  guilty  of  a  fault  which  entered  into  and  constituted 
a  part  of  the  negligence  which  resulted  in  the  injury  of  the 
plaintiff,  then  the  railroad  company  is  responsible,  although 
Campbell,  the  brakeman,  who  was  a  fellow-servant,  was  also  in 
fault,  the  court  in  such  cases  holding  that  where  injury  to  a 
servant  has  been  caused  by  the  faidt  of  a  fellow-servant,  con- 
curring with  the  negligence  of  the  master,  the  latter  is  liable  as 
though  he  only  was  at  fault.  The  fault  of  this  instruction  is 
that  it  is  predicated  upon  the  concurring  negligence  of  the  con- 
ductor, who  was  the  vice-principal  of  the  master,  and  of  a  fellow- 
servant. 

There  was  a  motion  to  set  the  verdict  aside  as  contrary  to  the 
evidence,  which  was  properly  overruled.  The  testimony,  con- 
sidered as  upon  a  demurrer  to  evidence,  establishes  the  negli- 
gence of  the  plaintiff  in  error  as  being  the  proximate  cause  of 
defendant  in  error^s  injury. 

The  motion  in  arrest  of  judgment  was  also  properly  over- 
ruled. 

There  was  no  demurrer  to  the  declaration,  and  we  are  not 
prepared  to  say  that  it  could  have  been  adjudged  insufficient  had 
a  demurrer  been  interposed.  If  the  declaration  was  less  specific 
in  its  allegations  of  negligence  than  it  should  have  been,  we  are 
still  of  opinion  that  a  judgment  upon  it  should  not  be  arrested. 
Concede  that  the  evidence  went  beyond  the  averments  of  the 
declaration,  yet  it  is  apparent  that  the  plaintiff  in  error  has 
suffered  no  prejudice  upon  this  account,  but  that  it  presented  its 
entire  case  to  the  jury.    The  objection  should  have  been  made 


228  Va.  &  S.  W.  K.  Co.  v.  Bailey.  [103 

Opinion. 


by  the  defendant  when  the  infirmity,  if  it  exists,  was  disclosed. 
It  should  not  have  waited  until  a  verdict  had  been  rendered.  If 
the  objection  had  been  made  during  the  trial  the  court,  if  it  con- 
sidered that  substantial  justice  would  have  been  promoted,  and 
that  the  opposite  party  would  not  have  been  prejudiced  thereby, 
would  have  allowed  the  pleadings  to  be  amended  on  such  terms 
as  is  deemed  reasonable.  Code,  sec.  3384.  The  observations  of 
Judge  Buchanan  in  the  case  of  Bertha  Zinc  Co,  v.  Muriiriy  93 
Va.  601,  22  S.  E.  869  are  equally  applicable  here.  ''If  there 
was  such  a  variance  as  that  complained  of,  the  objection  ought 
to  have  been  made  in  the  trial  court  either  by  objecting  to  the 
evidence  when  offered,  or  by  a  motion  to  exclude  after  the  evi- 
dence had  been  received.  Section  3384  of  the  Code  was  enacted 
to  obviate  the  diflSculties  which  frequently  arise  after  a  trial 
has  been  commenced,  when  it  appears  that  there  is  a  variance 
between  the  evidence  and  allegations  in  the  pleadings,  by  allow- 
ing the  pleadings  to  be  amended  upon  such  terms  as  to  continu- 
ance and  costs  as  the  court  may  deem  reasonable,  or  by  directing 
the  jury  to  find  the  facts,  and  after  such  finding,  if  the  court  be 
of  opinion  that  the  variance  was  such  as  could  not  have  preju- 
diced the  opposite  party,  it  gives  judgment  according  to  the 
right  of  the  case. 

**The  objection  now  made  for  the  first  time  should  have  been 
made  in  the  court  below,  so  that  the  plaintiff  in  that  court  might 
have  had  an  opportunity  to  have  moved  the  court  to  have 
adopted  the  one  or  the  other  of  the  courses  provided  by  the 
statute.  Having  failed  to  do  this,  we  do  not  think  that  the 
question  can  be  raised  here  for  the  first  time,  and  this  assign- 
ment of  error  must  be  overruled." 

In  that  case  it  appears  that  the  objection  was  made  for  the 
first  time  in  this  court,  while  in  the  case  before  us  it  was  made 
in  arrest  of  judgment.  The  difference  is  one  of  degree  rather 
than  of  kind.    The  point  is,  that  it  should  have  been  made,  in 
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the  language  of  Judge  Buchanan,  "when  the  evidence  was 
offered,  or  by  a  motion  to  exclude  after  the  evidence  had  been 
received."  It  is  manifest  that  the  plaintiff  in  error  has  suffered 
no  prejudice  in  the  trial  court,  that  it  made  a  full  defense,  and 
that  the  judgment  has  been  rendered  according  to  the  very 
right  of  the  case. 

We  are  of  opinion  that  there  is  no  error  in  the  record  for 
which  the  judgment  should  be  reversed. 

AfjiTmed, 
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Cummins  and  Another  v.  Beavers  and  Others. 

Noviember  23,  1904. 

1.  Options — Speculation — Fraud. — The    mere    fact    that    an    option    is 

taken  for  the  purpose  of  speculation  does  not  constitute  fraud  or 
unfair  dealing  on  the  part  of  the  person  taking  the  option. 

2.  Options — Yaluahle    Consideration — Specific   Performance — Mutuality. — 

An  option  contract  for  the  sale  of  land,  founded  on  a  nominal  con- 
sideration, will  be  specifically  enforced  in  equity  against  the  party 
signing  it,  though  not  signed  by  the  other  party.  The  institution 
of  a  suit  for  its  enforcement  by  the  other  party  is  a  sufficient  con- 
sent in  writing  to  it,  and  makes  the  remedy  as  well  as  the  right 
mutual.   . 

3.  Options — Consideration — Revocation. — An  option  given  without  con- 

sideration may  be  withdrawn  at  any  time  before  acceptance,  upon 
giving  notice  to  the  other  party  thereto,  but  when  founded  upon  a 
valuable  consideration  it  cannot  be  withdrawn  before  the  expira- 
tion of  the  time  specified  therein.  Although  the  consideration  be 
not  paid  at  the  date  of  the  option,  but  at  a  later  date  while  the 
option  is  still  current,  the  option  may  be  enforced. 

4.  Contracts — Time   of   Performance — Parol   Extension — Consideration — 

Revocation. — As  a  general  rule  the  time  of  performance  of  a  written 
agreement  may  be  extended  by  parol,  but  to  be  binding  it  must  be 
supported  by  some  new  and  sufficient  consideration.  An  option 
extended  without  any  new  consideration  is  revocable  at  any  time 
before  acceptance. 

5.  Purchaser — Notice  of  Prior   Option — Case  in  Judgment. — A   person 

who  takes  a  conveyance  of  the  legal  title  to  land,  with  knowledge 
that  his  grantor  has  agreed  to  sell  to  another  person,  takes  it  sub- 
ject to  the  equitable  estate  already  vested  in  the  purchaser.  In 
the  case  in  judgment,  the  grantee  took  his  conveyance  with  fuH 


Va.]  Cummins  v,  Beavees.  231 


Opinion. 


notice,  actual  and  constructive,  that  the  appellee  had  a  valid  con- 
tract with  his  vendor  which  he  could  enforce  in  a  court  of  equity, 
and  he  therefore  took  subject  to  that  contract. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Tazewell 
county,  pronounced  in  a  suit  in  chancery,  wherein  the  appellee, 
Beavers,  was  the  complainant,  and  the  appellants  and  others 
were  the  defendants. 

Afftmied, 
The  opinion  states  the  case. 

Henry  &  Orahaniy  for  the  appellants. 

H,  C,  Alderson  and  Chapman  &  Gillespie,  for  the  appellees. 

Cabdwell,  J.,  delivered  the  opinion  of  the  court. 

In  May,  1901,  E.  Bamett  and  wife  executed  to  Stephen 
Effler  a  contract  kno\vn  as  an  option,  by  which  they  gave  to 
Effler  or  his  assigns  the  exclusive  right,  until  the  10th  day  of 
Xovember,  1901,  to  purchase  a  certain  tract  of  land  therein 
described  as  lying  in  McDowell  county,  West  Virginia,  at  the 
price  of  $22.50  per  acre.  This  option  was,  on  the  13th  day  of 
August,  1901,  assigned  by  Effler,  for  a  valuable  consideration, 
to  A.  Cummins. 

On  the  3d  day  of  September,  1901,  du^ng  the  existence  of 
the  Effler  option,  then  held  by  Cummins,  Bamett  and  wife 
executed  to  one  James  M.  Beavers  an  option  contract  on  the 
same  tract  of  land,  by  which  they  gave  to  Beavers  the  exclusive 
right  to  purchase  the  land  at  any  time  within  forty-five  days 
from  the  11th  day  of  November,  1901,  at  the  same  price  per 
acre  named  in  the  Effler  option,  provided  the  land  was  not  taken 
imder  the  Effler  option.  This  contract  to  Beavers,  under  seal, 
purports  to  have  been  executed  for  the  consideration  of  one 
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dollar,  which  was  not  paid,  however,  on  the  day  of  the  execu- 
tion of  the  contract,  but  was  paid  by  Beavers  on  the  13th  day 
of  November,  1901,  at  which  time  the  contract  was  acknowl- 
edged by  Bamett  and  wife  before  a  notary  public. 

Up  to  the  11th  day  of  November,  1901,  Cummins  had  failed 
to  exercise  the  Effler  option,  and  on  that  day  Bamett  went  to 
Cummins'  place  of  business  in  the  town  of  Tazewell,  and  called 
his  attention  to  the  fact  that  the  Effler  option  had  expired  the 
<lay  before  (which  was  Simday),  and  asked  Cummins  if  he  was 
.going  to  take  the  land,  at  the  same  time  offering  him  data  by 
t^vhich  the  deed,  as  Bamett  thought,  might  be  prepared,  and 
-lUpon  Cummins  positively  stating  that  he  would  not  take  the 
Jand  at  the  price  named  in  the  option,  as  he  considered  the 
price  too  high,  Bamett  asked  for  the  Effler  option,  which  Cum- 
mins refused  to  surrender.  After  some  discussion  of  the  mat- 
ter, Cummins  said  he  would  like  to  have  two  weeks  to  investi- 
gate the  land;  that  he  hadn't  had  time  to  do  so,  and  that  if 
Bamett  would  give  him  two  weeks,  if  he  did  not  take  the  land 
on  that  day  two  weeks,  he  would  give  up  the  contract  he  held. 
To  this  Bamett  replied,  "I  will  be  back  this  day  two  weeks," 
having  previously  said  to  Cummins  that  he  could  not  get  the 
land  for  less  than  the  price  named. 

On  the  13th  of  November,  1901,  two  days  after  the  conver- 
sation between  Bamett  and  Cummins  at  the  office  of  the  latter, 
Barnett  and  wife  acknowledged  the  Beavers  option  before  a 
notary  public,  as  above  stated,  and  thereupon  Bamett  signed 
and  delivered  to  Beavers  a  written  notice  to  Cummins,  as 
follows : 

'^You  are  hereby  notified  that  I  have  made  arrangements  for 
tht^  sale  of  my  land,  so  you  will  please  deliver  to  Mr.  James 
Beavers  the  John  Effler  option  which  expired  on  November 
10,  1901,  and  which  you  still  hold." 

This  notice  was  delivered  to  Cummins  on  the  13th  day  of 
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Xovember,  1901,  by  Beavers,  who  then  also  notified  Cummins 
of  his  option  contract;  that  it  took  effect  on  the  11th  day  of 
November,  1901,  and  that  he  had  sent  the  contract  to  the  clerk 
of  the  County  Court  for  recordation.  Cummins  again  refused 
to  surrender  the  Effler  option,  and  refused  to  permit  Beavers 
to  see  and  examine  it,  and  three  days  thereafter,  to-wit^  on  the 
16th  day  of  November,  1901,  gave  Bamett  notice  that  he  had 
elected  to  purchase  the  land  under  the  Effler  option,  upon  the 
terms  therein  stated.  This  notice  from  Cummins  was  delivered 
to  Bamett  on  the  19th  or  20th  of  November,  and  on  the  23d  of 
November,  before  Cununins  had  received  a  deed  from  Bamett 
and  wife,  or  had  incurred  any  expense  in  furtherance  of  a  pur- 
pose to  take  the  land.  Beavers  addressed  a  letter  to  Cummins 
and  again  notified  him  of  his  contract. 

On  the  20th  of  December  following,  Cummins  instituted  a 
chancery  suit  in  the  Circuit  Court  of  Tazewell  county  against 
Bamett  and  wife,  Effler,  and  Beavers,  seeking  to  obtain  title 
to  the  land  in  question,  alleging  that  there  had  been  a  parol 
extension  of  the  Effler  option,  and  that  since  he  had  given  Bar- 
nett  notice  that  he  would  take  the  land  referred  to,  he  had  been 
informed  that  Beavers  had  persuaded  Bamett  to  give  him  an 
option  on  the  land,  and  praying  that  Beavers  be  injoined  from 
any  further  attempt  to  carry  out  his  contract.  This  bill  was 
dismissed  by  Cummins  before  there  was  any  appearance  by  the 
defendants. 

On  the  25th  day  of  December,  1901,  Beavers  gave  Bamett 
and  wife  verbal  notice  that  he  would  take  their  land  under  his 
option,  and  on  the  day  following,  which  was  within  forty-five 
days  from  November  11th  next  preceding,  he  gave  them  written 
notice  of  such  election;  that  he  was  ready  to  comply  with  his 
contract,  and  made  them  a  legal  tender  of  the  cash  payment  in 
accordance  with  the  terms  of  the  contract,  which  Bamett  de- 
clined to  receive. 

Vol.  cm — 30 
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On  the  30th  day  of  December,  1901,  Bamett  and  wife,  at 
the  instance  of  Cummins,  conveyed  the  land  in  question  to  the 
Faraday  Coal  &  Coke  Company,  having  at  that  time  or  pre- 
viously obtained  from  Cummins  a  contract  binding  himself  to 
bear  all  costs  and  expenses  of  any  suit  brought  to  vacate  that 
deed,  and  giving  Bamett  the  right  to  refund,  without  interest, 
the  purchase  money  for  the  land  which  the  grantee  then  paid, 
in  the  event  the  deed  should  be  set  aside. 

At  the  February  rules,  1902,  this  suit  was  instituted  by 
Beavers  against  Bamett  and  wife,  Cummins,  and  the  Faraday 
Coal  &  Coke  Company,  for  the  specific  execution  of  his  con- 
tract with  Bamett  and  wife,  and  to  vacate  the  deed  to  the  Fara- 
day Coal  &  Coke  Company,  and  to  compel  the  defendants  to 
convey  title  to  the  land  to  him,  alleging  a  continued  readiness 
to  perform  the  contract  fully  on  his  part.  Cummins  and  the 
Faraday  Coal  &  Coke  Company  answered  the  bill,  denying  the 
right  of  the  complainant  to  specific  performance,  on  the  ground 
that  the  contract  sought  to  be  enforced  was  unilateral  and 
could  not  be  enforced  for  want  of  mutuality,  and  that  there  had 
been  a  parol  extension  of  the  Effler  option,  within  which  ex- 
tension Cummins  had  accepted  the  terms  of  the  option. 

Upon  the  hearing  of  the  cause  on  the  pleadings,  the  exhibit 
therewith  and  depositions  taken  on  behalf  of  the  parties,  the 
Circuit  Court,  by  its  decree,  granted  the  relief  prayed  for  in 
the  bill,  and  from  this  decree  Cummins  and  the  Faraday  Coal 
&  Coke  Company  obtained  an  appeal  to  this  court. 

It  will  be  observed  from  the  foregoing  state  of  facts  that 
Cummins  had  an  unilateral  contract,  or  option,  which,  by  its 
terms,  expired  on  the  10th  of  iJ^^ovember,  1901,  and  the  appellee, 
Beavers,  had  a  similar  contract,  running  forty-five  days  from 
the  11th  of  ^^ovember,  1901.  The  first  contention  of  appellants 
is  that  appellee's  contract,  being  a  imilateral  one,  and  with- 
out a  consideration  to  support  it,  cannot  be  enforced  in  a  court 
of  equity  for  want  of  mutuality. 
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Appellee's  contract  expressly  states  a  consideration  of  one 
dollar,  and  whether  the  one  dollar  was  paid  at  the  time  the  con- 
tract was  signed  by  Bamett  and  wife  or  not,  it  was  in  fact  paid 
when  they  acknowledged  the  contract  for  recordation  on  No- 
vember 13,  1901,  and,  therefore,  if  the  contract  under  which 
the  appellants  claim  in  fact  expired  on  the  11th  day  of  Xo- 
vember  (the  10th  being  Sunday),  it  can  make  no  difference 
whether  the  consideration  stated  in  appellee's  contract  was  paid 
on  the  13th  of  Xovember,  or  prior. 

There  is  some  evidence  that  appellee's  option  was  not  taken 
in  good  faith,  but  was  intended  as  a  "sham"  to  force  Cummins 
to  take  the  land,  and  that  appellee  agreed  verbally  on  Xovem- 
ber 13th  to  pay  the  Bametts  a  $4,000  cash  payment  on  the  day 
of  acceptance,  instead  of  $500,  as  provided  by  the  terms  of  the 
option,  and  for  that  reason  it  should  not  be  enforced  in  a  court 
of  equity;  but,  as  the  learned  judge  of  the  Circuit  Court,  in  his 
written  opinion  made  a  part  of  the  record,  says,  there  is  nothing 
in  the  pleadings  directly  raising  such  issues.  Conceding,  how- 
ever, that  these  issues  are  made  by  the  pleadings,  clearly  evi- 
dence tending  to  show  an  oral  agreement  altering  the  terms  of 
the  written  contract  was  inadmissible,  and  it  was  expected  to, 
and  we  do  not  find  in  the  evidence  support  of  the  contention 
that  there  was  a  lack  of  good  faith  on  the  part  of  the  appellee 
in  the  transaction  between  him  and  the  Bametts.  The  mere 
fact  that  his  purpose  in  taking  the  contract  was  speculation — 
that  is,  for  the  purpose  of  making  a  profit  out  of  the  transac- 
tion— does  not  constitute  fraud  or  unfair  dealing,  as  this  is 
usually  the  purpose  in  purchasing  property,  and  was  doubtless 
the  object  had  in  view  by  the  appellants. 

That  unilateral  or  option  contracts  may  be  enforced  in  a 
court  of  equity  is  settled  by  the  decision  of  this  court  in  Cen- 
irdl  Land  Co.  v.  Johnson^  95  Va.  223,  28  S.  E.  175,  where  the 
opinion  by  Judge  Harrison  saysr     "The  first  error  assigned  is 


236  Cummins  v.  Beavers.  [103 

Opinion. 

that  the  contract  evidenced  by  this  resolution  is  not  mutual, 
that  not  being  signed  by  appellee  it  could  not  be  enforced 
against  him,  and  therefore  appellee  should  not  be  allowed  to 
enforce  it  in  a  court  of  equity  against  appellant.  There  are 
unquestionably  strong  reasons  that  can,  and  have  been,  assigned 
in  support  of  this  proposition,  but  the  doctrine  in  this  country 
and  in  England  is  now  firmly  settled  by  an  overwhelming 
weight  of  authority  that  specific  performance  will  be  decreed 
against  the  party  who  signed  the  contract,  although  the  other 
party  did  not  sign,  and  although  there  is  no  mutuality  of  rem- 
edies between  the  parties  at  the  time  the  contract  was  made.'' 
And  further  the  opinion  says :  "In  Virginia,  while  there  have 
been  expressions  indicating  a  tendency  of  the  judicial  mind  to 
the  view  that  the  contract  must  be  signed  by  both  parties,  as  in 
Hoover  v.  Calhoun,  16  Gratt.  112,  the  question  has  remained 
an  open  one  up  to  this  time,  with  the  exception  of  Woods  v. 
Dickey,  90  Va.  160,  17  S.  E.  880,  which  is  now  relied  on  to 
support  the  contention  of  appellant.  In  that  case  a  rehearing 
was  allowed,  and,  pending  the  rehearing,  the  case  was  settled 
and  dismissed  without  a  final  decision.  It  cannot  therefore  be 
accepted  as  controlling  authority  in  this  case. 

"Regarding  the  question,  therefore,  as  still  an  open  one  in 
this  State,  the  court  is  of  opinion  that  it  was  not  necessary  for 
the  contract  under  consideration  to  be  signed  by  the  appellee 
to  entitle  him  to  its  specific  performance  in  equity. 

"It  was  sufficient  that  it  was  signed  by  appellant,  the  party 
to  be  charged  thereby ;  that  when  appellee  instituted  his  suit  to 
enforce  specific  performance  of  the  contract,  he  thereby  in 
writing  consented  to  it,  and  made  the  remedy  as  well  as  the 
obligation  mutual.." 

The  case  of  Orayiill  v.  Brugh,  89  Va.  895,  17  S.  E.  558,  21 
L.  R.  A.  133,  37  Am.  St.  894,  is  relied  on  by  appellants,  but  in 
that  case  it  is  expressly  stated  that  the  consideration  named  in 
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the  option  was  never  paid,  and  if  there  is  anything  in  the  opin- 
ion which  supports  appellants'  contention,  it  is  at  variance  with 
the  latest  expression  of  this  court  in  Central  Land  Co.  v.  John- 
soHy  supra,  and  the  latter  must  control.  In  point  of  fact,  how- 
ever, the  cases  are  wholly  unlike,  and  the  latter  case  is  directly 
in  point  in  the  consideration  of  the  case  in  hand,  and  is  in  strict 
accordance  with  the  great  weight  of  authority  found  in  text- 
books and  the  decided  cases.  2  Minor's  Inst.,  709.  Peay  v. 
Seigler  (S.  C),  26  S.  £.  885,  59  Am.  St.  Rep.  731;  Peevey  v. 
Haughton  (Miss.),  17  South.  378,  18  South.  357,  48  Am.  St. 
Rep.  592;  Bradford  y.  Parkhurst  (Cal.),  13  Pac.  1106,  31  Am. 
St.  Rep.  1S9  ;Yerkes  v.  Richard  (Pa.),  26  Atl.  221,  34  Am.  St. 
Rep.  721;  People's  St  Ry.  Co,  v.  Spencer  (Pa.),  27  Atl.  113, 
36  Am.  St.  Rep.  22;  Warville  on  Vendors  (2d  Ed.),  par.  125; 
Pom.  on  Contr.,  235;  Liiz  v.  Goosling  (Ky.),  19  S.  W.  527,  21 
L.  R.  A.  127 ;  Clark  on  Contr.,  168-69 ;  Watts  v.  Keller,  56  Fed. 
Rep.  1,  5  C.  C.  A.  394;  Mathews'  Slate  Co,  v.  New  Emp.^S.  Co. 
(C.  C),  122  Fed.  Rep.  972;  Black  v.  Maddox  (Ga.),  30  S.  E. 
723;  Mansfield  v.  Hodgdon,  147  Mass.  304,  17  X.  E.  544; 
Weaver  v.  Burr,  31  W.  Va.  743,  8  S.  E.  743,  3  L.  R.  A.  94; 
Dyer  v.  Duffy,  39  W.  Va.  148,  19  S.  E.  540,  24  L.  R.  A.  339 ; 
(iuyer  v.  Wa^rren  (111.),  51  X.  E.  581. 

The  distinction  between  an  option  given  without  a  consider- 
ation and  an  option  given  for  a  valuable  consideration  is  that 
in  the  first  case  it  is  simply  an  offer  to  sell  and  can  be  with- 
drawn at  any  time  before  acceptance,  upon  notice  to  the  vendee, 
but  in  the  second,  where  a  consideration  is  paid  for  the  option, 
it  cannot  be  withdrawn  by  the  vendor  before  the  expiration  of 
the  time  specified  in  the  option.  Ide  v.  Leister  (Mont.),  24  Pac. 
695,  24  Am.  St.  Rep.  19. 

Again,  conceding  that  the  consideration  for  appellee's  option 
was  not  paid  until  Xovember  13,  1901,  we  are  nevertheless  of 
opinion  that  the  option  was  a  valid  contract,  binding  upon  the 
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Bametts  for  forty-five  days  from  the  11th  of  November,  and 
could  not  be  withdrawn  by  the  Bametts  before  the  expiration 
of  the  time  specified,  and  gave  the  appellee  priority  of  right  to 
purchase  the  land  in  question  over  the  right  of  Cummins  under 
the  Efiier  option,  unless  there  was  a  valid  extension  of  the  lat- 
ter's  option  for  two  weeks  from  the  11th  day  of  November, 
within  which  time  Cummins  notified  Bamett  of  his  purpose  to 
take  the  land. 

Appellant,  Cummins,  practically  concedes  that  the  Effler 
option,  under  which  he  claims,  expired  on  the  11th  of  Novem- 
ber, when  he  insists  that  by  parol  agreement  with  Bamett  on 
that  day  an  extension  of  two  weeks  was  given  him,  and  that, 
he  having  accepted  within  that  time,  his  equity  is  superior  to 
appellee's  equity  under  his  option,  to  call  for  the  legal  title. 
The  decision  of  this  case,  therefore,  turns  upon  whether  this 
alleged  extension  of  the  Effler  option  was  valid  under  the  sta- 
tute of'frauds. 

Clearly  there  was  no  valuable  consideration  paid  for  this 
extension.  Up  to  that  time  Cummins  had  done  nothing  requir- 
ing any  outlay  of  expenditure,  indicating  his  purpose  to  take 
the  Bamett  land.  As  a  general  rule  the  time  for  the  perform- 
ance of  a  written  agreement  may  be  extended  by  parol,  and  an 
extension  of  such  written  agreement  may  be  shown  when  sup- 
ported by  some  new  and  sufficient  consideration.  Brown  on 
Stat,  of  Frauds,  par.  411,  et  seq.  Bish.  on  Con.,  par.  771.  Fry 
on  Spec.  Perf .,  par.  777. 

But  was  there  in  fact  any  extension  or  attempted  extension 
of  the  Effler  option  agreed  on  between  Bamett  and  Cummins 
on  the  11th  of  November.  The  evidence  wholly  fails  to  show 
that  there  was.  On  the  contrary  it  appears  that  Cummins  on 
that  day  said  to  Bamett  that  he  would  not  take  the  land  at  the 
price  stated  in  the  Effler  option;  whereupon  Bamett  informed 
him  that  he  would  not  get  it  at  a  less  price.     Cimamins  then 
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merely  said  to  Bamett  that  he  would  like  to  have  two  weeks 
witliin  which  to  look  over  the  land ;  that  he  hadn't  had  time  to 
investigate  it,  and  if  Barnett  would  give  him  two  weeks  and  he 
didn't  take  the  land  at  the  end  of  the  two  weeks,  he  would  then 
give  up  the  Effler  option;  to  which  Bamett  replied,  **I  will  come 
back  this  day  two  weeks,"  and  left  Cummins'  oflSce.  If  this 
can  be  considered  as  an  extension  of  the  Effler  option  for  two 
weeks,  it  was  but  a  parol  extension,  without  a  consideration, 
and  clearly  Bamett  had  the  right  to  withdraw  it  at  any  time 
before  its  acceptance  by  Cummins.  That  it  was  withdrawn  on 
the  13th  day  of  Xovember,  two  days  thereafter,  there  is  not 
the  least  doubt.  On  that  day,  as  we  have  seen,  Bamett  notified 
Cummins  in  writing  that  he  had  made  arrangements  to  sell  his 
land,  and  directed  him  to  surrender  the  Effler  option  to  the 
bearer  of  this  written  notice,  who  was  the  appellee.  Beavers; 
and  was  also  at  that  time  informed  that  Beavers  was  the  man 
to  whom  Bamett  had  agreed  to  sell  his  land.  So  that,  before 
Cimimins  took  any  step  whatever  towards  accepting  the  terms 
of  the  Effler  option,  it  had  expired  by  its  own  terms,  and  before 
the  parol  extension  which  is  contended  for  had  been  accepted 
by  Cummins  it  was  clearly  and  unmistakably  withdrawn  by 
Bamett;  and  before  he  paid  any  part  of  the  purchase  money 
to  Bamett  for  the  land  in  question,  he  had  both  actual  and  con- 
r^tructive  notice  of  the  rights  of  the  appellee  under  his  option, 
supported  by  a  valuable  consideration  paid  the  13th  of  Xo- 
vember, 1901.  That  Bamett  had  the  right  to  withdraw  from 
the  agreement,  had  it  been  made,  to  give  Cummins  two  weeks 
to  investigate  the  land,  and  to  say  whether  he  would  take  it  or 
not,  does  not  admit  of  discussion.  Cummins  was  in  no  way 
bound  by  the  alleged  parol  agreement  to  take  the  land,  nor 
could  Bamett  be  held  bound  by  it  until  its  terms  were  accepted 
by  Cummins,  and  therefore  it  was  but  a  parol  offer  on  the  part 
of  Bamett  to  sell  Cummins  the  land  within  two  weeks  upon 
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the  terms  of  the  Effler  option,  and  which,  as  we  have  said,  he 
had  the  right  to  withdraw  befpre  Cummins  agreed  to  take  the 
hind,  to  say  nothing  of  the  superior  and  exclusive  right  of  ap- 
pellee to  take  the  land  under  his  option. 

Says  this  court,  in  (Jady  v.  Straus,  97  Va.  707,  34  S.  E.  617 : 
^'Mutuality  of  obligation  is  of  the  essence  of  a  contract,  and  it 
is  binding  upon  neither  party  until  the  point  is  reached  where 
the  minds  of  the  parties  to  it  accede  to  one  and  the  same  set  of 
terms.  That  an  offer  may  be  withdrawn  at  any  time  before  its 
acceptance  is  settled  law,  and  is,  we  think,  not  disputed.  Since 
an  offer  unaccepted  creates  no  rights,  and  is  not  binding  upon 
the  party  making  it,  it  follows  that  it  may  be  revoked  at  any 
time  before  acceptance.  See  also  Clark  on  Contracts,  p.  47  and 
authorities  cited.  Gustln  v.  Union  School  Dist.j  cfr.  (Mich.), 
54  X.  W.  156,  34  Am.  St.  Rep.  361.  Note  to  Harris  v.  Mur- 
pht/y  56  Am.  St.  Kep.  664;  Weaver  v.  BurVy  supra;  Coleman  v. 
Applegarth,  £c,,  68  Md.  21,  11  Atl.  284,  6  Am.  St.  Rep.  417. 

The  last  cited  case  is  similar  in  many  respects  to  the  case  at 
bar.  There  A  agreed  in  writing,  in  consideration  of  five  dol- 
lars, to  give  to  C  the  option  of  purchasing  for  a  given  price  a 
lot  of  ground  in  the  city  of  Baltimore,  on  or  before  the  1st  of 
November,  1886.  Before  the  expiration  of  the  time  thus 
limited,  A  verbally  agreed  to  extend  the  time  of  the  exercise 
of  the  option  by  C  to  the  1st  of  December,  1886.  About  the 
9th  of  November,  1886,  A  sold  and  conveyed  the  lot  in  question 
to  B.  Subsequently,  but  prior  to  the  1st  of  December,  1880, 
C  tendered  A  the  sum  which  had  been  agreed  upon  and  de- 
manded a  deed  to  the  lot,  which  was  refused.  On 'the  bill  filed 
by  C  against  A  and  B,  for  a  specific  performance  of  the  con- 
tract made  bv  A  with  C,  it  was  held  that  as  there  was  no  con- 
sideration  for  the  verbal  promise  or  agreement  to  extend  the 
time  for  the  exercise  of  the  option,  such  promise  was  a  mere 
nudum  pactum^  and  therefore  not  enforcible.    After  the  1st  of 
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K'ovember,  1886,  the  verbal  agreement  of  A  operated  simply 
as  a  mere  continuing  offer  at  the  price  previously  fixed,  and 
which  offer  only  continued  until  it  should  be  withdrawn,  or 
otherwise  ended  by  some  act  of  his;  but  he  was  entirely  at 
Hberty  at  any  time  before  acceptance  to  withdraw  the  offer; 
and  the  subsequent  sale  and  transfer  of  the  property  to  B  had 
the  effect  of  at  once  terminating  the  offer  to  C. ' 

In  the  case  at  bar  there  is  no  ground  for  the  contention  made 
by  appellants,  that  appellee's  option  was  revoked  by  the  alleged 
agreement  with  Cummins  of  the  11th  of  November,  1901.  Such 
was  not  the  purpose  of  Bamett,  if  the  power  to  do  so  had  been 
in  him,  as  shown  by  his  declaration  made  when  told  that  Cum- 
mins had  refused  to  give  up  the  Effler  option  to  appellee  on 
Xovember  13,  viz :  '^Cummins  will  never  get  my  land."  The 
situation  of  Bamett,  a  plain  unlettered  farmer,  was  simply 
this:  He  was  anxious  to  make  sale  of  his  McDowell  county 
land  to  realize  the  means  with  which  to  pay  for  a  home  place 
purchased  in  Tazewell  county,  for  which  he  was  being  pressed, 
and  both  appellee  and  Cummins  were  desirous  of  purchasing 
the  McDowell  county  land.  Cummins  giving  no  assurance  of 
his  purpose  to  take  the  land,  Bamett  held  on  to  his  contract 
with  appellee,  and  never  sought  to  evade  it  till  either  intimi- 
dated by  the  suit  brought  by  Cummins  against  him,  or  induced 
by  the  indemnity  he  obtained  from  Cummins  into  a  conveyance 
of  the  land  to  the  latter's  appointee,  the  Faraday  C.  &  C.  Co. 
Cunmiins,  by  his  dilatory  tactics,  has  simply  lost  his  right  to 
purchase  the  land,  and  obtaining  the  conveyance  thereof  to  his 
co-appellant  places  him  on  no  higher  ground  than  he  occupied 
before  that  conveyance.  He  had  full  notice  of  the  rights  ot 
appellee,  and  that  appellee  had  a  vaUd  contract  which  he  could 
enforce  in  a  court  of  equity  against  Bamett  and  wife.  Of  this, 
as  we  have  observed,  he  had  both  actual  and  constructive  no- 
tice, and  therefore  taking  the  title  to  the  land  from  Bamett 
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with  such  knowledge,  he  took  it  subject  to  the  contract  of 
appellee. 

*'A  person  who  takes  conveyance  of  the  legal  title  to  land^ 
with  knowledge  that  his  grantor  has  agreed  to  sell  it  to  another 
person,  takes  it  subject  to  the  equitable  estate  already  vested  in 
the. purchaser."  Brodhead  v.  Reinbold  (Pa.),  60  Atl.  229,  86 
Am.  St.  Eep.  735. 

That  appellee  accepted  the  terms  of  the  option  given  to  him 
by  Bamett  and  wife  within  the  time  specified,  and  tendered  to 
them  payment  for  the  land,  as  the  contract  required,  is  clearly 
shown  in  the  record,  and  it  is  also  made  to  appear  that  he  has 
at  all  times  been  ready  and  able  to  perform  the  contract  on  his 
jpart 

.     We  are,  therefore,  of  opinion  that  the  decree  complained  of 
Is  right,  and  should  be  affirmed. 


Affirmed. 
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AlXEMONG     AND     OtHEES     V.     AuGUSTA     NATIONAL     BaNK     AND 

Others. 
November  23,  1904. 

1.  CoTiTnACTSr— Case  in  Judgment — Construdiw^—DistrilmtUm  of  Funds — 
Power  of  Sale — Dependent  Covenants, — In  order  to  effect  a  rescission 
in  part  of  a  contract  of  sale  of  real  estate,  appellees  surrendered 
$21,000  of  their  individual  assets  to  the  purchaser,  and  the  pur- 
chaser released  a  part  of  the  land  which  had  been  conveyed  to  him. 
Appellants  and  appellees,  who  were  the  vendors  of  the  land,  then 
entered  into  a  written  agreement  between  themselves,  by  which 
they  agreed  that  the  land  released  should  be  held  in  the  name 
of  a  trustee,  and  be  sold  by  appellees  whenever  the  same  could  be 
sold  for  1100,000  or  more,  or,  by  consent  of  all  parties,  for  less, 
and  that  appellees  should  Ik)  repaid  the  $21,000  surrendered  by 
them,  without  interest,  and  that  the  residue  should  be  divided  be- 
tween appellants  and  appellees,  equally.  Suit  was  brought  by  the 
assignee  of  one  share  of  the  $21,000,  for  the  sale  of  the  land,  and 
payment  of  the  amount  due  him. 

Held:  1.  It  cannot  be  fairly  presumed  that,  if  from  any  cause  a 
sale  in  pais  could  not  be  made  for  the  price  named,  the  parties 
intended  to  relinquish  their  legal  right  to  resort  to  a  court  of 
equity  to  compel  a  sale,  or  only  to  invoke  the  aid  of  that  tribunal 
on  the  terms  of  surrendering  a  priority  to  which  they  were  en* 
titled  by  the  law  and  facts  of  the  case,  and  hence  this  court  has 
power  to  decree  a  sale  and  a  distribution  of  the  proceeds. 

2.  The  limited  power  of  sale  given  the  appellees  and  the  scheme 
of  the  distribution  of  the  proceeds  of  sale  are  not  dependent  cove- 
nants, but  are  separate  and  independent  of  each  other. 
*  3.  The  M>pellee8  should  be  first  paid  the  $21,000,  without  interest, 
and  the  residue  divided  equally  between  the  appellants  and  the  ap- 
pellees.   It  is  not  a  case  for  a  ratable  distribution. 
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4.  This  would  be  the  proper  distribution  independently  of  the 
contract,  and  the  contract  is  reasonably  susceptible  of  this  con- 
struction. 

2.  Contracts — Construction. — Where  a  contract  admits   of   two   con- 

structions, the  general  rule  is  that  the  court  ought  to  adopt*  that 
which  is  most  equitable,  and  which  will  not  give  an  unconscionable 
advantage  to  one  party  over  the  other. 

3.  Contracts — Construction — Dependent      Covenants. — Courts      construe 

agreements  so  as  to  prevent  a  failure  of  Justice,  and,  discarding 
mere  artificial  reasoning  and  looking  to  the  intent  of  parties  as 
gathered  from  the  entire  instrum^it,  hold  dependent  covenants  to 
be  independent  when  the  necessity  of  the  case  and  the  ends  of  jus- 
tice require  it,  notwithstanding  the  form. 

Appeal  from  a  decree  pronounced  by  the  Circuit  Court  of 
Bockingham  county,  in  a  suit  in  chancery,  wherein  the  appellee. 
The  Augusta  National  Bank  of  Staunton,  Virginia,  was  the 
complainant,  and  the  appellants  and  others  were  the  defend- 
ants. 

Affirmed. 
The  opinion  states  the  case. 

John  E.  Roller  and  A.  A,  Phlegarj  for  the  appellants. 

Patrick  &  Oordon  and  Sipe  &  Harris,  for  the  appellees. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

This  controversy  involves  the  construction  of  a  clause  in  a 
written  contract  of  settlement,  entered  into  March  2,  1892,  be- 
tween appellants — J.  W.  F.  Allemong,  J.  T.  Shickel,  D.  B. 
Strouse  and  James  Bonsack — of  the  one  part,  and  appellees — 
Jed.  Hotchkiss,  H.  M.  Bell  and  R.  H.  Catlett^-of  the  other 
part. 

It  appears  that  appellants  and  appellees  sold  the  Mt.  Vernon 
Iron  property,  of  which  they  were  equal  owners,  to  the  Grot- 
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toes  Company  for  $100,000,  half  of  which  was  paid  cash,  leav- 
ing a  balance  of  $50,000,  and  interest,  due  as  of  September  1, 
1891.  The  Grottoes  Company  having  been  advised  that  the 
sale  was  invalid,  were  threatening  suit  to  set  aside  the  same  and 
recover  the  cash  payment,  when  a  compromise  was  eflfected 
by  which  the  company  relinquished  to  their  vendors  all  claim 
to  that  part  of  the  property  lying  east  of  the  Shenandoah  rail- 
road, and  abandoned  the  assertion  of  their  right  to  recover  the 
$50,000  theretofore  paid  by  them.  In  consideration  of  which 
appellants  and  appellees  conveyed  to  the  company  the  residue 
of  the  property,  consisting  of  fifty-seven  acres  of  land,  lying 
west  of  the  Shenandoah  railroad,  and  released  them  from  lia- 
bility for  the  balance  due  upon  the  original  contract  of  sale. 
Appellees,  in  addition  to  the  above  inducements,  to  consum- 
mate the  compromise,  with  the  knowledge  and  consent  of  ap- 
pellants, executed  to  the  Grottoes  Company  an  acquittance 
for  $23,389.35,  the  amount  of  an  individual  indebtedness  due 
from  the  Grottoes  Company  to  them  on  the  purchase  price  of 
the  Grottoes  of  the  Shenandoah  property.  It  further  appears 
that  appellees  had  received  $6,230  more  than  their  half  of  the 
cash  payment  on  the  original  sale,  for  which  amount,  in  pur- 
suance of  the  contract  of  settlement,  they  executed  their  joint 
negotiable  notes  to  appellants.  The  contract  also  contains  the 
following  provisions: 

''Now  the  parties  hereto  agree  that  the  Mt.  Vernon  property 
lying  east  of  the  S.  V.  E.  K.,  free  of  all  claims  of  the  Grottoes 
Company,  shall  be  held  for  the  benefit  of  the  parties  hereto  in 
the  name  of  Jed.  Hotchkiss,  trustee,  and  shall  be  sold  by  the 
parties  of  the  first  part  (appellees)  whenever  the  same  can  be 
sold  for  $100,000  or  more,  or  by  consent  of  all  parties  for  less, 
and  that  the  proceeds  shall  be  divided  among  the  parties 
thereto,  as  follows :  First,  there  shall  be  paid  to  the  parties  of 
the  first  part  the  amount  released  by  them  on  the  Grottoes  of 
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the  Shenandoah  property,  to-wit:  $21,000,  without  interest; 
and  second,  the  balance  shall  be  distributed  one-half  to  the  par- 
ties of  the  first  part,  and  the  other  half  to  the  parties  of  the 
second  part.'^ 

The  sale  authorized  by  this  agreement  was  never  effected, 
and  Hotchkiss  having  assigned  his  interest  in  the  $21,000  to 
the  Augusta  National  Bank,  that  institution  filed  a  bill  in  equity 
against  appellants  and  other  parties  in  interest,  asserting  prior- 
ity of  claim  for  the  $21,000  in  the  proceeds  of  sale  of  the  Mt. 
Vernon  Iron  property  lying  east  of  the  Shenandoah  railroad, 
and  praying  for  a  sale  of  the  property  and  distribution  of  the 
avails. 

The  appellants,  by  their  answer,  denied  the  interpretation 
placed  upon  the  contract  by  the  bank,  and  insisted  that  imless 
the  property  could  be  sold  for  $100,000  or  more,  "according  to 
the  terms  of  said  agreement  the  fund  would  have  to  be  dis- 
tributed ratably,  giving  to  the  parties  of  the  first  part  60  1-2 
per  centy  and  to  the  parties  of  the  second  part  39  1-2  per.  cent.'^ 

The  matter  was  referred  to  a  commissioner  in  chancery,  who 
sustained  the  contention  of  appellees,  and  the  court,  by  the  de- 
cree appealed  from,  confirmed  the  report  of  the  commissioner 
and  ordered  a  sale  of  the  property. 

Upon  the  foregoing  facts,  independently  of  express  compact, 
it  would  have  been  incumbent  upon  appellants  to  reimburse 
their  associates  to  the  extent  of  one-half  the  value  of  the  asset 
surrendered  by  them  for  the  common  good,  or  else  to  have  pro- 
vided for  their  indemnity  in  the  ultimate  division  of  the  pro- 
ceeds of  6ale  of  the  joint  property.  A  careful  examination  of 
the  contract  shows  that  the  object  of  the  parties,  in  adjusting 
their  rights  among  themselves,  was  to  secure  an  equal  division 
of  the  social  assets.  To  that  end  appellees,  as  remarked,  made 
negotiable  notes  payable  to  appellants  for  the  amount  received 
by  them  in  excess  of  their  half  of  the  cash  payment  on  the 
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original  sale ;  and  it  is  not  perceived  that  the  demand  thus  se- 
cured occupies  any  higher  ground  than  that  asserted  by  ap- 
pellees in  this  cause.  It  is  reasonable  to  presume  that  it  was 
the  purpose  and  intention  of  appellants,  by  the  stipulation  re- 
ferred to,  to  obligate  themselves  to  do  that  which  in  fair  deal- 
ing it  was  their  duty  to  do,  in  order  to  equalize  their  associates 
in  the  distribution  of  the  common  fund  and  protect  them 
against  loss  on  account  of  the  surrender  of  an  individual  asset 
for  their  benefit.  The  language  employed  is  fairly  susceptible 
of  that  interpretation;  and,  in  the  absence  of  express  agree- 
ment to  the  contrary,  that  would  have  been  the  measure  of 
relief  accorded  by  a  court  of  equity  in  an  ordinary  suit  for  par- 
tition.   Orave  v.  Grove,  100  Va.  556,  42  S.  E.  312. 

It  could  not  have  been  in  contemplation  of  the  parties  that  a 
sale  of  the  property  at  the  price  fixed  was  a  condition  pre- 
cedent to  recompensing  appellees  for  the  expenditure  made  by 
them  with  their  individual  means.  Indeed,  the  answer  con- 
cedes that  such  is  not  the  proper  construction  of  the  contract, 
but  insists  that  if  a  sale  should  be  made  for  less  than  $100,000, 
the  fund  ought  to  be  distributed  in  the  proportion  of  60  1-2 
per  cent,  to  the  appellees,  and  39  1-2  per  cent,  to  appellants. 
It  is  quite  clear,  however,  that  such  a  ratio  of  distribution  is 
not  justified,  either  by  the  contract  or  the  principles  of  law  ap- 
plicable to  the  conceded  facts. 

Nor  can  it  be  fairly  presumed  that  if  from  any  cause  a  sale 
in  pais  could  not  be  made  for  the  price  named,  the  parties  in- 
tended to  relinquish  their  legal  right  to  resort  to  a  court  of 
equity  to  compel  a  sale ;  or  only  to  invoke  the  aid  of  that  tribu- 
nal on  the  terms  of  surrendering  a  priority  to  which  they  were 
entitled  by  the  law  and  facts  of  the  case. 

Where  a  contract  admits  of  two  constructions,  the  general 
rule  is  that  the  court  ought  to  adopt  that  which  is  most  equit- 
able and  which  will  not  give  an  unconscionable  advantage  to 
one  party  over  the  other. 
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**The  words  of  a  contract  will  be  given  a  reasonable  construc- 
tion, where  it  is  possible,  rather  than  an  unreasonable  one,  and 
the  court  will  likewise  endeavor  to  give  a  construction  most 
equitable  to  the  parties,  and  which  will  not  give  one  of  them 
an  unfair  or  unreasonable  advantage  over  the  other.  Thus, 
where  the  meaning  is  doubtful,  the  construction  will  be  avoided 
which  wdll  entail  a  forfeiture.''  9  Cyc.  587,  and  authorities 
cited. 

The  fundamental  error  in  the  contention  of  appellants  con- 
sists in  construing  the  limited  power  of  sale  given  appellees  in 
the  contract  and  the  scheme  of  distribution  of  the  proceeds  of 
sale  as  dependent  covenants^  whereas,  in  light  of  the  context 
and  according  to  a  just  interpretation  of  the  agreement  they 
are  separate  from  and  independent  of  each  other,  the  former 
providing  that  the  property  "shall  be  sold  by  the  parties  of  the 
first  part  Avhenever  the  same  can  be  sold  for  $100,000  or  more, 
or  by  consent  of  all  parties  for  less" ;  and  the  latter  declaring 
"that  the  proceeds  shall  be  paid  to  the  parties  thereto  as  fol- 
lows :  First,  there  shall  be  paid  to  the  parties  of  the  first  part 
the  amount  released  by  them  on  the  Grottoes  of  the  Shenan- 
doah  property,  to-wit :  Twenty-one  thousand  dollars  ($21,000), 
without  interest;  and  second,  the  balance  shall  be  distributed 
one-half  to  the  parties  of  the  first  part,  and  the  other  half  to 
the  parties  of  the  second  part.'' 

This  court  has  said:  "Perhaps  there  is  no  other  branch  of 
the  law  in  which  is  to  be  foimd  a  larger  number  of  decisions  or 
a  greater  apparent  conflict  of  authorities  than  that  in  which  the 
effort  has  been  made  to  define  the  dependence  and  independence 
of  covenants,  and  to  designate  the  class  to  which  any  given  case 
in  dispute  is  to  be  referred.  The  great  effort,  however,  in  the 
more  recent  decisions  has  been  to  discard,  as  far  as  possible, 
all  rules  of  construction  founded  on  nice  and  artificial  reason- 
ing, and  to  make  the  meaning  and  intention  of  the  parties,  col- 
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lected  from  all  parts  of  the  instrument,  rather  than  from  a  few 
technical  expressions,  the  guide  in  determining  the  character 
and  force  of  their  respective  imdertakings."  Per  Daniel,  J.,  in 
Roach  V.  DichinsoTiy  9  Gratt.  154. 

^'Courts  construe  agreements  so  as  to  prevent  a  failure  of 
justice,  and  hold  dependent  covenants  to  be  independent  when 
the  necessity  of  the  case  and  the  ends  of  justice  require  it,  not- 
withstanding the  form."  Todd  v.  Summers,  2  Gratt.  167; 
Brockenhrough  v.  Wordy  4  Hand.  352;  Bream  v.  Marshy  4 
Leigh,  21;  Ayres  v.  JiohinSy  30  Gratt.  105;  sefe  note  to  Todd 
V.  Summers  (title  "Dependent  Covenants"),  Va.  R.  Anno.  322. 

Applying  the  foregoing  principles  to  the  case  in  judgment, 
there  is  no  error  in  the  decree  appealed  from,  and  it  must  be 
affirmed. 

A  "(firmed. 


Vol.  cm — 32 
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Arey  and  Others  v.  Lindsey  and  Others. 

November  23,  1904. 

1.  CJoNSTiTUTipNS— Proapectite    Operation, — Constitutions,    as    well    as 

statutes,  are  construed  to  act  prospectively  only,  unless,  on  the 
face  of  the  instrument  or  enactment,  a  contrary  intention  is  mani- 
fest beyond  reasonable  question.  If  the  language  admits  of  a  sub- 
stantial doubt  on  this  point,  courts  will  not  construe  the  provision 
retrospectively.  A  constitutional  provision  cannot  be  given  a  retro- 
spective operation  unless  that  is  the  unmistakable  intention  of  the 
words  used,  or  the  obvious  design  of  the  authors. 

2.  Constitutional      Law — Municipal      Charters — Amendments — Bridge- 

toater. — The  Acts  of  Assembly  passed  prior  to  the  adoption  of  the 
present  Constitution,  amending  the  charter  and  extending  the  cor- 
porate limits  of  the  Town  of  Bridgewater,  but  providing  that  the 
act  should  not  be  effective  until  approved  by  a  majority  of  the 
qualified  voters  residing  in  the  new  territory,  is  not  affected  by 
section  117  of  the  Constitution  amending  charters  of  municipal 
corporations  so  as  to  conform  to  all  of  the  provisions  of  the  Con- 
stitution, nor  by  section  126  of  the  Constitution,  providing  that  no 
special  act  for  the  extension  of  the  corporate  limits  of  cities  and 
towns  shall  be  valid,  although  the  election  for  the  approval  of 
the  Act  was  not  held  until  after  the  Constitution  went  into  effect. 
The  Constitutional  provision  last  above  referred  to  was  intended 
only  to  afFect  future  legislation  on  the  subject  of  the  extension  or 
contraction  of  the  corporate  limits  of  cities  and  towns. 

Appeal  from  a  decree  pronounced  by  the  Circuit  Court  of 
Kockingham  county,  in  a  suit  in  chancery,  wherein  the  ap- 
pellees were  the  complainants,  and  the  appellants  were  the  de- 
fendants. 

Reversed. 
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The  opinion  states  the  case. 

Conrad  £  Conrad,  for  the  appellants. 

John  E,  Boiler^  for  the  appellees. 

Habsison,  J.,  delivered  the  opinion  of  the  court. 

By  an  act  of  the  General  Assembly,  approved  February  16, 
1901  (Acts  of  Extra  Session  1901,  p.  267),  the  charter  of  the 
town  of  Bridgewater  was  amended.  This  amendment,  which 
extended  the  corporate  limits,  was,  however,  by  the  terms  of 
the  act,  not  to  be  eflfective  imtil  it  had  been  ratified  and  ap- 
proved by  a  majority  of  the  qualified  voters  of  Bridgewater 
precinct,  residing  within  the  corporate  limits  proposed  by  the 
amendment.  To  ascertain  the  wishes  of  those  entitled  to  vote 
on  the  question,  the  act  provided  for  three  special  elections, 
the  first  to  be  held  on  the  fourth  Thursday  in  May,  1901,  and 
if  the  majority  of  the  votes  cast  at  this  election  were  adverse 
to  the  amendment,  another  election  could  be  ordered  by  the 
town  council  at  any  time  after  the  expiration  of  six  months 
from  the  first ;  and  if  the  approval  of  a  majority  of  the  voters 
was  not  secured  at  the  second  election,  then  the  council  might 
order  a  third  election,  to  be  held  after  the  expiration  of  twelve 
months  from  the  date  of  the  second. 

The  three  elections  provided  for  were  held,  and  at  the  first 
and  second  the  majority  were  against  the  amendment.  The 
third  election  was  held  on  the  23d  of  December,  1903,  when 
the  amendment  was  ratified  and  approved  by  a  majority  of  the 
votes  cast.  Thereupon  the  appellees,  claiming  to  own  property 
that  would  be  affected  by  the  extension  of  the  corporate  limits, 
thus  ratified  and  approved,  presented  their  bill  of  complaint, 
praying  for  an  injunction  against  the  mayor  and  council  of 
the  town  of  Bridgewater,  to  restrain  them  from  taking  any 
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jurisdiction  over  the  territory  embraced  by  the  amended  char- 
ter, and  from  levying  taxes,  opening  streets  and  alleys  or  ex- 
ercising any  acts  of  jurisdiction  over  the  new  territory,  as  con- 
stituting a  part  of  the  town  of  Bridgewater ;  and  further  pray- 
ing that  the  election  at  which  the  amendment  was  ratified  and 
approved  be  declared  to  be  illegal  and  invalid,  and  that  the  pro- 
l)osed  amendment  be  declared  inoperative. 

The  injunction  prayed  for  was  awarded,  and  after  a  motion 
to  dissolve  was  overruled,  the  mayor  and  council  filed  a  de- 
murrer and  answer  to  the  bill.  The  court  overruled  the  de- 
murrer, perpetuated  the  injimction,  and  retired  the  cause  from 
the  docket.  This  action  of  the  lower  court  is  called  in  question 
by  th^  appeal  under  consideration. 

It  is  insisted  that  the  special  act  of  February  16,  1901, 
amending  the  charter  of  Bridgewater,  was  abrogated  and  re- 
pealed by  sections  117  and  126  of  the  Constitution,  which  went 
into  eifect  July  10,  1902.  The  contention  is  that  as  the  act  in 
(juestion,  having  for  its  object  the  extension  of  the  corporate 
limits  of  the  town,  had  not  been  given  effect  when  the  Consti- 
tution was  adopted,  it  was  without  effect  when  the  election 
under  it  was  held  in  December,  1903. 

To  sustain  this  contention,  it  would  be  necessary  to  give  a 
retroactive  operation  to  the  provisions  of  the  Constitution  re- 
lied on.  It  is  well  settled  that  constitutions,  as  well  as  statutes, 
are  construed  to  operate  prospectively  only,  imless,  on  the  face 
of  the  instrument  or  enactment,  the  contrary  intention  is 
manifest  beyond  reasonable  question.  If  the  language  admits 
of  a  substantial  doubt  on  this  point,  the  courts  will  not  con- 
strue the  provision  retrospectively.  A  constitutional  provision 
cannot  be  given  a  retroactive  operation  unless  that  is  the  un- 
mistakable intention  of  the  words  used,  or  the  obvious  design 
.  of  the  authors.  Black  on  Interpretation,  p.  20;  Oooley  on 
Const.  Lim.  (7th  Ed.),  p.  97;  Sutherland  on  Stat.  Con.,  sec. 
464;  Cutting  v.  Taylor,  51  K  W.  949,  15  L.  R  A.  691-693, 
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In  the  case  cited  above  the  Supreme  Court  of  South  Dakota 
says :  "It  is  a  general  rule  that  neither  Constitutions  nor  sta- 
tutes should  be  so  construed  as  to  have  retroactive  eflFect,  unless 
such  intention  is  clearly  expressed.  .  .  .  All  legislation 
under  the  Constitution  must  be  tested  by  its  provisions,  but  a 
law  valid  when  passed,  and  regularly  enacted  as  then  required, 
is  not  necessarily  abrogated  or  repealed  by  a  subsequent  consti- 
tutional provision  requiring  the  pursuance  of  other  and  diifer- 
ent  methods  or  forms  of  legislation  than  those  which  were  ade- 
quate when  such  law  was  passed,  for  that  would  be  to  make 
such  constitutional  requirement  retroactive ;  and  so  it  must  be 
held  that  the^  provisions  of  our  State  Constitution,  prescribing 
the  form  and  method  of  passage  by  the  Legislature  of  appro- 
priation bills,  refer  only  to  future  legislation,  or  legislation 
under  such  Constitution.  From  the  time  of  the  adoption  of  the 
Constitution,  the  Legislature  could  make  appropriations  of  pub- 
lie  money  only  in  the  manner  therein  prescribed,  but  the  adop- 
tion  of  the  Constitution  did  not  have  the  effect  to  repeal  or 
abrogate  appropriation  laws  theretofore  regularly  passed.'^ 
Citing  State  v.  Kinney  (Mont.),  29  Pac.  Rep.  89;  Cass  v.  Dil- 
lon, 2  Ohio  St.  607 ;  State  v.  Barhee,  3  Ind.  258 ;  State  v.  Macon 
Co.  Ct.y  41  Mo.  433 ;  State  v.  Thompson,  2  Kan.  432. 

In  the  light  of  these  authorities,  the  case  at  bar  is  free  from 
difficulty.  The  two  sections  of  the  Constitution,  relied  on  b\^ 
appellees  to  support  their  contention,  are  as  follows : 

Section  117.  "General  laws  for  the  organization  and  govern- 
ment'of  cities  and  towns  shall  be  enacted  by  the  General  As- 
sembly, and  no  special  act  shall  be  passed  in  relation  thereto, 
except  in  the  manner  provided  in  Article  IV.  of  this  Constitu- 
tion, and  then  only  by  a  recorded  vote  of  two-thirds  of  the* 
members  elected  to  each  house.  But  each  of  the  cities  and 
towns  having  at  the  time  of  the  adoption  of  this  Constitution  a 
municipal  charter  may  retain  the  same,  except  so  far  as  it  shall 
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be  repealed  or  amended  by  the  General  Assembly:  provided, 
that  every  such  charter  is  hereby  amended  so  as  to  conform  to 
all  the  provisions,  restrictions,  limitations  and  powers  set  forth 
in  this  article,  or  otherwise  provided  in  this  Constitution*^' 

Section  126.  "The  General  Assembly  shall  provide  by  gen- 
eral laws  for  the  extension  and  the  contraction,  from  time  to 
time,  of  the  corporate  limits  of  cities  and  towns ;  and  no  special 
act  for  such  purpose  shall  be  valid." 

It  is  manifest  that  these  provisions  were  not  intended  to 
abrogate  or  repeal  the  special  act  of  February,  1901,  or  to 
aflfect  in  any  way  its  validity  and  binding  force.  There  is  no 
indication  of  a  purpose  to  repeal  existing  laws,,  valid  when 
passed,  whether  special  enactments  or  otherwise.  It  was  not 
the  method  adopted  by  the  Legislature  for  enlarging  or  con- 
tracting the  corporate  limits  of  cities  and  towns  that  the  authors 
of  the  Constitution  sought  to  control.  Their  manifest  purpose 
was  to  meet  and  obviate  the  evils  attending  the  passage  of 
special  acts,  by  providing  that  the  enlargement  or  contraction 
of  ^corporations  should  be  accomplished  in  the  future  under  a 

• 

general  law  applicable  alike  to  all  cities  and  towns.  So  far  as 
the  Legislature  provided  for  the  extension  of  the  corporate 
limits  of  Bridgewater,  it  had  been  done  before  the  Constitution 
went  into  effect.  The  Constitution  did  not  intend  to  abrogate 
a  charter  or  any  part  of  it  because  it  had  been  passed  as  a 
"special  act,"  but  only  such  features  of  the  charter  as  were  in 
conflict  with  the  Constitution,  and  to  forbid  special  acts  in  the 
future. 

For  these  reasons  the  decree  appealed  from  must  be  reversed, 
and  this  court  will  enter  such  decree  as  the  lower  court  ought  to 
have  entered,  dissolving  the  injunction  granted  the  appellees, 
and  dismissing  their  bill  with  costs. 

Reversed, 
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Hilton  &  Allen  v.  Consumebs'  Can.  Co. 

November  23,  1904. 

• 

1.  Attachments — Abatement — Bill    of    Exception— -Appeal    and    EjTor. — 

Where  no  exception  is  taken  to  the  action  of  the  trial  court  in 
abating  an  attachment  at  law,  the  correctness  of  its  ruling  can- 
not be  enquired  into  in  this  court. 

2.  Attachments — Forthoomin{f  Bond — Abatement — Jurisdiction, — The  ex- 

ecution by  a  defendant  in  an  attachment  of  a  forthcoming  bond, 
with  condition  to  perform  the  Judgment  of  the  court,  does  not 
give  the  court  in  which  the  attachment  was  sued  out  Jurisdiction 
to  enter  a  personal  judgment  against  the  d^endant;  and,,  if  the 
attachment  be  abated,  the  bond  falls  with  it,  and  becomes  of  no 
effect  If  the  attachment  is  sustained,  the  bond  stands  as  a  se- 
curity in  lieu  of  the  property  upon  which  the  attachment  was 
levied. 

3.  Motion  to  Dismiss — Interlocutory  Order, — ^The  judgment  of  a  court 

overruling  a  motion  to  dismiss  a  cause  for  want  of  jurisdiction  is 
interlocutory,  and  does  not  preclude  a  similar  motion  at  a  subse- 
quent term. 

4.  JuRLSDicTioN — Motion  to  Dismiss — Plea  in  Abatement, — ^A  motion  to 

dismiss  for  want  of  jurisdiction  is  the  proper  and  only  mode  of 
procedure  where  the  defendant  has  not  been  summoned,  and  has 
not  waiyed  the  summons.  One  not  before  the  court  cannot  be 
required  to  plead.  A  plea  in  abatement  is  proper  only  when  the 
defendant  has  been  summoned,  or  by  appearance  has  waiyed  the 
summons.  Where  the  matter  relied  upon  to  abate  an  action  is  a 
fact  not  appearing  on  the  record,  or  the  return  of  an  officer.  It 
must  be  pleaded  in  abatement  so  as  to  give  the  other  party  an 
opportunity  to  traverse  and  try  it,  but  where  all  the  facts  relied 
upon  in  abatement  appear  by  the  record,  including  the  return  of 
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the  officer,  of  which  the  court  will  take  Judicial  notice  without 
plea,  there  the  action  may  be  dismissed  on  motion. 

5.  Attachments — Abatement — Motion    to    Dismiss — Jurisdiction, — Where 

the  only  ground  of  Jurisdiction  is  an  attachment  of  the  effects  of  a 
non-resident,  and  the  attachment  is  abated,  the  action  founded 
thereon  should  be  dismissed  on  motion  for  that  purpose. 

6.  Special  Appearance — Motion  to  Dismiss — Jurisdiction. — The  appear- 

ance of  a  defendant  by  attorney  merely  to  move  the  court  to  dis- 
miss an  action  for  want  of  service  of  process,  cannot  and  does  not 
give  the  court  Jurisdiction  to  proceed  to  Judgment. 

Error  to  a  judgment  rendered  by  the  Circuit  Court  of  Bote- 
tourt county,  in  an  action  of  assumpsit,  wlierein  the  plaintiflFs 
in  error,  J.  D.  Hilton  and  W.  R.  Allen,  partners  in  trade  under 
tJie  style  and  iirm  of  Hilton  &  Allen,  were  the  plaintiffs,  and 
the  defendant  in  error  was  the  defendant. 

Affirmed. 
The  opinion  states  the  case. 

Benjamin  Haden,  for  the  plaintiffs  in  error. 

E,  V.  Barley  and  C.  M,  Lunsford^  for  the  defendant  in  error. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

On  the  18th  of  June,  1903,  the  following  memorandum  was 
made  in  the  Circuit  Court  of  Botetourt  county :  "Hilton  & 
Allen  vs.  Consumers'  Can  Company.  Trespass  on  the  case  in 
assumpsit.  Damages  $500.00.  To  1st  July  Rules  for  1903. 
Benjamin  Haden,  p.  q. 

"The  defendant  is  a  non-resident  corporation  having  effects 
coming  to  it,  and  estate  in  the  coimty  of  Botetourt.  Issue  at- 
tachment and  designate  the  Norfolk  &  Western  Railway  Com- 
pany, C.  E.  Layman,  The  Bank  of  Fincastle,  and  Frank  W. 
Brugh  and  B.  F.  Leslie  as  having  effects  of  the  defendant  in 
their  possession,  and  of  being  indebted  to  the  defendant." 
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On  the  same  day,  an  affidavit,  which  eonfonns  to  the  statute 
in  other  respects  and  states  that  the  Consumers'  Can  Company 
is  a  non-resident  corporatism,  was  filed  with  the  clerk,  and  Hilton 
&  Allen  entered  into  a  bond,  with  surety,  conditioned  to  pay  all 
costs  and  damages  which  might  be  awarded  against  them  or 
sustained  by  any  person  by  reason  of  their  suing  out  the  attach- 
ment. 

On  July  9,  1903,  there  appears  on*the  memorandum  book  the 
following:  ^*The  object  of  this  suit  is  to  recover  damages  from 
defendant  for  shipping  to  the  plaintiffs  defective  and  worthless 
cans,  when  the  plaintiffs  had  bought  from  it,  and  paid  for,  mer- 
chantable and  suitable  cans,  and  for  the  lal)or  and  expense  of 
unloading  and  hauling  said  worthless  and  defective  cans,  and 
for  the  loss  sustained  by  them  in  replacing  such  worthless  and 
defective  cans  with  suitable  and  merchantable  cans,  and  for  the 
freight  paid  to  the  railroad  companies  for  bringing  said  cans, 
from  Baltimore,  said  damages  amounting  to  $500.00."  All  of 
which  was  attested  bv  the  Clerk. 

On  the  27th  of  June  the  Consumers'  Can  Company  entered 
into  a  bond,  payable  to  Hilton  <t  Allen,  in  the  penalty  of 
$600.00,  which  sets  forth  the  issue  of  the  attachment  and  its  lew 
upon  a  carload  of  tin  cans,  and  the  following  condition :  *'Tlie 
said  Consumers'  Can  Company,  defendant,  now  desiring  to  re- 
lease the  whole  of  the  estate  attached,  hath  tendered  Consumei-s' 
Can  Company,  incorporated,  and  The  United  States  Fidelity  ct 
Guaranty  Company,  as  principal  and  surety  in  such  a  bond  as 
the  law  directs.  Therefore,  if  the  said  Consumers'  Can  Com- 
pany shall  perform  the  judgment  of  the  Court,  the  above  bond 
to  be  void,  otherwise  to  remain  in  full  force." 

M  the  first  July  Rules  the  declaration  was  filed,  and  at  the 
second  July  Kules  an  order  of  publication  in  the  Fin  castle 
Herald  was  entered.  On  August  4,  1903,  the  Consumers'  Can 
Company,  in  accordance  with  notice  to  that  effect,  moved  the 
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Judge  of  the  Circuit  Court  of  Botetourt  to  quash  the  attach- 
ment and  discharge  the  defendant  and  its  surety  from  liability 
upon  their  bond,  and  for  reasons  appearing  to  the  Judge,  he 
was  of  opinion  **that  the  clerk  of  the  Circuit  Court  of  Bote- 
tourt county  had  no  authority  to  issue  the  attachment,  and  that 
the  same  be  and  is  hereby  abated'' ;  but  the  Judge  refused  to 
discharge  the  Consumers'  Can  Company  from  its  liability  upon 
the  bond,  or  to  grant  any  \)ther  relief  asked  for  by  it  at  that 
time. 

At  the  October  term  the  Can  Company  moved  the  court  to 
dismiss  this  cause,  **because  the  court  is  without  jurisdiction," 
and  at  a  subsequent  day  this  motion  was  overruled. 
^  At  the  March  term,  1904,  the  foUowing  order  was  entered : 
'^This  day  came  again  the  parties  by  their  attorneys,  and  the 
-defendant  moved  the  court  to  dismiss  this  suit,  upon  the  ground 
that  the  process  against  it,  by  order  of  publication,  is  not  suffi- 
rcient.  The  court  is  of  opinion,  from  an  inspection  of  the 
record,  that  the  defendant  has  not  appeared  to  plead  to  the 
merits  of  the  controversy ;  that  the  only  ground  upon  which  the 
Circuit  Court  ever  had  jurisdiction  herein  was,  by  reason  of 
the  attachment,  sued  out  on  the  18th  of  June,  1903,  and  levied 
on  the  defendants  eifects  in  this  county ;  that  the  abatement  of 
said  attachment,  by  order  herein  made  on  the  4th  day  of  Au- 
gust, 1903,  .  .  .  destroyed  that  groimd  of  jurisdiction, 
and  that  this  court  has  now  no  jurisdiction  to  try  and  hear  this 
case."  And  thereupon  the  suit  was  dismissed,  and  to  that  judg- 
ment Hilton  <t  Allen  obtained  a  writ  of  error. 

To  the  action  of  the  Judge  abating  the  attachment,  there  was 
no  exception  taken.  Without  meaning  to  intimate  that  the 
order  abating  the  attachment  was  erroneous,  it  is  sufficient  to 
say  that  no  exception  was  taken  to  it,  and  whether  right  or 
^^Tong  it  cannot  be  inquired  into. 

It  is  claimed  by  the  plaintiflF  in  error  that  the  execution  of 
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the  attachment  bond  by  the  Consumers'  Can  Company  was  an 
appearance  to  the  action,  which  gave  the  court  jurisdiction  to 
enter  a  personal  judgment  against  it.  In  this  view  we  cannot 
concur.  It  is  true  that  the  forthcoming  bond  is  made  payable 
to  Hilton  6c  Allen,  and  its  condition  is  that  that  company 
"shall  perform  the  judgment  of  the  court.''  If  the  judgment 
of  the  court  had  been  to  sustain  the  attachment,  then  the  bond 
stood  as  a  security  in  lieu  of  the  property  upon  which  the  at- 
tachment had  been  levied.  But  the  court  abated  the  attach- 
ment, the  very  groimd-work  of  the  whole  proceeding,  and  with 
it  the  bond  fell,  and  became  of  no  effect.  It  would  be  a  strange 
construction  to  hold  that  a  bond  given  by  a  debtor  to  release 
property  from  the  operation  of  an  attachment  should  have  the 
effect  of  subjecting  him  to  a  personal  judgment.  Every  non- 
resident debtor,  if  that  be  true,  would  be  placed  in  the  dilemma 
of  being  denied  the  right  to  release  the  attached  property  by  the 
execution  of  a  bond,  or  of  submitting  himself  to  the  jurisdiction 
of  the  court,  and  being  subjected  to  a  personal  judgment.  The 
property  levied  upon  might  be  of  small  value  as  compared  with 
the  amoimt  in  controversy,  but  if  the  principle  contended  for  be 
true,  the  penalty  of  its  release  by  the  execution  of  a  bond  would 
be  submission  to  the  jurisdiction  of  the  court. 

Another  contention  of  plaintiff  in  error  is  that,  the  motion 
to  dismiss  the  cause  having  been  made  and  denied  at  the  Octo- 
ber term,  the  court  could  not  entertain  it  thereafter.  The  judg- 
ment upon  the  motion  at  the  October  term,  1903,  was  an  inter- 
locutor^'  and  not  a  final  order,  and  the  judgment  upon  it  did  not 
prechule  the  court  from  entertaining  a  like  motion  at  a  subse- 
quent tetm. 

This  brings  us  to  a  consideration  of  the  final  order  dismissing 
the  cause.  The  attachment,  with  all  that  pertains  to  it,  is  out 
of  the  case,  and  there  was  no  summons  issued  and  served  upon 
the  defendant  in  the  mode  prescribed  by  law ;  nor  was  there  any 
appearance  to  the  action  on  the  part,  of  the  defendant. 
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The  claim  of  plaintiff  in  error  is  that  the  question  of  juris- 
diction of  the  court  over  the  defendant  could  only  be  raised  by 
a  plea  in  abatement,  but  in  that  position,  as  applied  to  the  case 
under  consideration,  we  cannot  concur.  The  view  relied  upon 
by  plaintiff  in  error  applies  to  a  defendant  who  has  been  sum- 
moned to  appear,  or  who  by  appearance  has  waived  the  sum- 
mons. It  of  course  cannot  be  said  that  a  defendant  who  is  not 
before  the  court  either  by  appearance  or  by  summons  can  be 
required  to  interpose  any  plea.  That  would  be  a  contradiction 
in  terms.  The  obligation  to  plead  implies  the  service  of  a  sum- 
mons, or  the  waiver  of  a  siunmons,  and  in  this  case  there  was 
neither  the  one  nor  the  other.  The  only  appearance  on  the 
part  of  the  defendant  was  for  the  purpose  of  asking  the  court 
to  dismiss  the  suit  because  the  defendant  had  not  been  properly 
brought  before  the  court,  and  this  motion  was  its  proper  and  its 
only  remedy.  "To  say  that  such  an  appearance  would  amount 
to  a  waiver  of  the  objection  would  be  to  say  that  the  party  must 
from  necessity  forfeit  an  acknowledged  right  by  using  the  only 
means  which  the  law  affords  of  asserting  that  right.''  f'he  Com, 
cf*  R.  R.  Bk.  of  Vickshurg  v.  Slocomb,  14  Peters,  60,  10  L.  Ed. 
354. 

In  Warren  v.  Saunders,  27  Gratt.  259,  the  plaintiff  not  hav- 
ing brought  him  before  the  court  by  service  of  the  proper  writ, 
the  defendant,  when  the  case  was  called,  moved  to  dismiss  the 
cause  from  the  docket,  and  it  was  held  the  motion  should  have 
been  sustained  and  the  suit  dismissed,  the  court,  saying:  "We 
think  there  are  cases  of  this  kind  and  that  this  is  one  of  them, 
in  which  a  plea  in  abatement  is  not  necessary,  but  the  court 
may  ex-officiOy  and  a  fortiori  upon  motion,  abate  the  ^vrit,  or  the 
suit.'' 

In  Nye  v.  Liscombe,  21  Pickering,  263,  the  precise  question 
under  consideration  arose,  it  appearing  that  there  was  "no  ser- 
vice upon  the  defendant  by  direct  attachment  of  his  property 
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or  otherwise."  Chief  Justice  Shaw  delivered  the  opinion  of  the 
court  and  said:  '*Two  principal  questions  arise  in  thb  case: 
1,  whether  the  facts  disclosed  furnish  sufficient  ground  upon 
which  to  dismiss  the  action ;  and,  2,  whether  it  can  be  done  in 
this  way  upon  motion,  or  whether  the  matter  should  have  been 
pleaded  in  abatement.  We  think  it  very  clear  that  an  ordinary 
action  at  common  law  will  not  lie  in  this  Commonwealth  against 
an  inhabitant  of  another  State,  unless  either  his  person  or  his 
property  is  foimd  within  the  jurisdiction  of  the  court. 

*'In  this  case  the  defendant  is  described  to  be  an  inhabitant 
of  Rhode  Island,  and,  therefore,  whether  she  is  rightfully  sued 
here  or  not  depends  upon  the  fact  whether  her  property  is 
rightfully  attached  in  the  hands  of  the  trustee." 

Upon  the  first  point  the  court  held  that  there  was  no  such 
service  as  would  enable  the  court  to  take  cognizance  of  the 
cause.  Upon  the  other  question,  whether  the  action  could  be 
dismissed  upon  motion,  the  court  said:  "We  take  the  rule  to 
be  this.  Where  the  matter,  on  which  the  defendant  relies  to 
abate  the  suit,  is  a  fact  not  appearing  upon  the  record,  or  the 
return  of  the  officer,  it  must  be  pleaded  in  abatement,  so  as  to 
give  the  other  party  an  opportunity  to  traverse  and  try  it.  But 
where  all  the  facts  upon  which  the  claim  to  have  the  process 
abated  is  founded  appear  by  the  record,  including  the  return  of 
the  officer,  of  which  the  court  will  take  notice  without  plea, 
there  the  action  may  be  dismissed  on  motion.  In  that  case  the 
motion  is  not  intended  to  state  new  facts,  but  merely  to  bring 
to  the  attention  of  the  court,  and  also  to  furnish  notice  to  the 
other  party,  of  those  facts  appearing  on  the  record  and  return, 
which  of  themselves  are  sufficient  to  show  that  the  action 
cannot  be  properly  proceeded  in  for  want  of  due  service,  or 
other  defect  in  the  proceedings.  Testing  this  process  by  this 
rule,  we  think  that  the  motion  to  dismiss  the  action  is  the 
proper  course.    It  appears  by  the  writ  that  the  defendant  is  an 
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inhabitant  of  Ehode  Island.  It  appears  by  the  officer's  return 
that  no  attachment  was  made  except  of  the  effects  in  the  hands 
of  Sanf ord,  the  trustee.  It  then  appears,  by  the  answer  of  that 
trustee,  which  is  sworn  to  and  is  now  to  be  taken  as  part  of  the 
record,  that  he  is  not  liable  to  be  charged  as  such  trustee,  be- 
cause he  is  not  an  inhabitant  of  the  Commonwealth.  There 
was  then  no  such  service  as  can  enable  the  court  to  proceed  in 
the  action,  and  the  order  to  dismiss  it  is  the  proper  judgment. 

'*The  appearance  of  the  defendant  by  attorney  merely  to 
move  the  court  to  dismiss  the  suit  for  want  of  service,  cannot 
give  the  court  jurisdiction,  because  it  cannot  be  considered  as  a 
waiver  by  the  defendant  of  the  very  exception  which  she 
comes  to  make.'' 

For  these  reasons  the  judgment  of  the  Circuit  Court  must  be 
afSrmed. 

Affirmed. 
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Kline  v.  Kline's  Creditors. 
November  23,  1904. 

1.  Fraudvlext   Conveyances — Husband   and   Wife — Frrsumittionf<. — Pe- 

cuniary transactions  between  husband  and  wife  are  to  be  closely 
scrutinized  in  order  to  ascertain  if  they  are  fair  and  honest,  and, 
in  a  contest  between  the  wife  and  the  creditors  of  her  husband, 
the  burden  is  on  the  wife  to  show  by  clear  and  satisfactory  evi- 
dence the  good  faith  of  the  transaction.  The  presumption  Is  in 
favor  of  the  creditors,  and  not  in  favor  of  the  wife's  title.  The 
mere  holding  by  the  wife  of  the  husband's  bond  is  not  sufficient 
evidence  that  the  relation  of  debtor  and  creditor  was  established 
between  them  at  the  time  the  bond  bears  date.  In  this  case  the 
evidence  falls  short  of  these  requirements. 

2.  Parol  Trust  in  Lands — Evidence. — If  a  trust  in  real  estate  can  be 

establishied  by  parol,  the  declaration  should  be  unequivocal  and 
explicit,  and  the  evidence  clear  and  convincing. 

Appeal  from  a  decree  pronounced  by  the  Circuit  Court  of 
Rockingham  coimty,  in  a  suit  in  chancery,  wherein  the  appellee, 
J.  S.  Ramsburg,  suing  on  behalf  of  himself  and  other  creditors 
of  C.  G.  Kline,  was  the  complainant,  and  the  said  C.  G.  Kline 
and  another  were  the  defendants,  to  which  suit  the  appellant 
was,  on  her  petition,  admitted  as  a  party  defendant. 

Affirmed. 
The  opinion  states  the  case. 

John  E.  Roller  J  for  the  appellant. 
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Sipe  &  Harris  and  Conrad  &  Conrad,  for  the  appellee. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  cause  was  filed  by  J.  S.  Ramsburg,  a  large 
judgment  creditor,  on  behalf  of  himself  and  all  other  lien 
creditors  of  C.  G.  Kline,  to  subject  to  the  satisfaction  of  their 
liens  a  tract  of  land  owned  by  the  defendant,  containing  seventy- 
seven  acres. 

It  appears  from  the  record  that  the  land  in  question  was  sold 
land  conveyed  to  the  defendant,  C.  G.  Kline,  by  his  father, 
Samuel  Kline,  in  June,  1879.  Seven  hundred  dollars  was  paid 
by  the  purchaser  in  cash,  and  a  number  of  bonds  executed  by 
him  to  the  vendor  for  the  residue,  to  secure  which  a  vendor's 
lien  was  reserved  on  the  face  of  the  conveyance.  It  further 
appears  that  C.  G.  Kline  executed,  in  February,  1895,  a  deed 
of  trust  upon  this  land  to  secure  Ober  &  Sons  Company  a  debt 
of  $1,600.00,  and  that  this  debt,  together  with  a  number  of 
judgment  liens,  aggregate  an  indebtedness  far  in  excess  of  the 
estimated  value  of  the  land. 

On  motion  of  Catherine  M.  Kline,  the  wife  of  the  defendant, 
C.  G.  Kline,  she  was  admitted  as  a  party  defendant,  and  allowed 
to  file  an  answer,  which  was  subsequently  treated  as  a  cross 
bill.  This  answer  and  cross  bill  alleges  that  the  cash  payment 
and  a  number  of  the  deferred  payments  for  the  land  in  ques- 
tion were  made  with  money  that  arose  from  the  sale  of  the 
maiden  lands  of  respondent,  and  that  this  use  of  her  means  was 
with  the  distinct  understanding  that  to  the  extent  of  the  cash 
payment  it  was  to  be  invested  in  the  land  and  secured  to  her, 
and  that,  to  the  extent  to  which  her  money  w^as  used  to  meet 
the  deferred  payments,  it  was  to  be  secured  to  her  by  the  ven- 
dor's lien.  The  position  taken  by  respondent  is,  in  brief,  that 
in  pursuance  of  the  alleged  parol  agreement  between  her  hus- 
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band  and  herself,  she  is  to  be  now  adjudged  a  prior  lienor  upon 
the  land  in  controversy,  to  the  extent  that  the  proceeds  of  her 
maiden  land  can  be  shown  to  have  entered  into  the  purchase. 

G.  Ober  6z  Sons  Co.,  the  deed  of  trust  creditor,  and  J.  S. 
Ramsburg,  the  complainant  in  the  original  bill,  answer  the 
cross  bill  and  vigorously  deny  its  material  allegations.  They 
emphatically  deny  the  allegation,  that  at  the  time  of  the  pur- 
chase bv  their  debtor  from  Samuel  Kline  there  was  a  valid 
agreement  entered  into  by  which  the  relation  of  debtor  and 
creditor  was  established  between  C.  G.  Kline  and  his  wife,  and 
by  which  she  was  to  be  secured  upon  the  land.  They  insist  that 
the  alleged  agreement  is  a  mere  afterthought  and  device  on  the 
part  of  Catherine  M.  Kline  and  her  husband  to  prevent  re- 
:?pondents  from  the  collection  of  the  debts  justly  due  them. 

It  is  well  settled  that  transactions  between  husband  and  wife 
must  be  closely  scrutinized,  to  see  that  they  are  fair  and  honest, 
and  not  mere  contrivances  resorted  to  for  the  purpose  of  plac- 
hig  the  husband's  property  beyond  the  reach  of  his  creditors, 
and  that  in  a  contest  between  the  creditors  of  a  husband  and 
the  wife,  the  burden  of  proof  is  upon  her  to  show  by  clear  and 
satisfactory  evidence  the  bona  fides  of  the  transaction.  In  all 
such  cases,  the  presumptions  are  in  favor  of  the  creditors,  and 
not  in  favor  of  the  title  of  the  wife.  The  mere  holding  of  a 
l»ond  is  not  sufficient  evidence  that  at  the  time  the  bond  pur- 
ports to  have  been  given  it  was  recognized  as  a  debt,  and  that 
lx)th  husband  and  wife  intended  to  occupy  the  relation  to  each 
other  of  debtor  and  creditor.  The  burden  is  upon  the  wife  to 
show  that  the  original  transaction  represented  a  loan  by  her  to 
the  husband,  and  a  contemporaneous  promise  on  his  part  to  pay 
the  debt ;  otherwise  what  was  originally  a  gift  to  aid  the  hus- 
band in  business,  and  used  by  him  as  a  basis  of  credit,  could, 
subsequently,  when  he  became  involved,  be  converted  into  a 
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debt  to  his  wife,  and  thus  perpetrate  a  fraud  upon  his  creditors 
with  the  utmost  facility  and  impunity.  Spence  v.  Repass,  94 
Va.  716,  27  S.  E.  583. 

We  are  of  opinion  that  the  evidence  in  the  case  at  bar  falls 
far  short  of  establishing  the  claim  of  appellant  with  the  degree 
of  certainty  that  is  required  in  such  cases.  On  the  contrary, 
it  tends  strongly  to  show  that,  to  whatever  extent  the  wife's 
money  was  used  in  paying  for  the  land,  it  was  the  ordinary  case 
of  a  husband  collecting  and  using  his  wife's  money  with  her 
knowledge  and  consent.  If  the  alleged  agreement,  that  the 
wife's  money  was  to  be  secured  on  the  land,  or  in  the  vendor's 
lien  bonds,  were  established,  it  is  perfectly  clear  from  the 
record  that  no  such  agreement  was  carried  out,  and  that  the 
wife  knew  it  had  not  been  carried  out.  The  deed  to  the  land 
in  question  was  made  at  the  time  of  the  purchase  directly  to 
the  husband,  the  cash  payment  was  made  by  him,  and  the  bonds 
for  the  deferred  payments  were  taken  up  by  him  and  marked 
in  his  own  handwriting  as  paid  in  full,  and  deposited  in  his 
secretary  or  bureau.  Xot  one  of  these  bonds  was  transferred 
to  the  wife  or  endorsed  in  any  way  indicating  that  they  were  to 
be  for  her  benefit,  nor  were  they  ever  delivered  to  her.  No 
deed  of  trust  or  other  security  was  ever  given  the  wife,  and  no 
act  done  by  any  one  toward  carrying  out  the  alleged  agreement. 
Appellant  admits  that  she  saw  the  bonds  after  they  were  taken 
up,  and  saw  that  they  had  been  endorsed  paid,  and  yet  in  all 
the  years  from  the  date  of  the  purchase  in  1879  until  the  in- 
stitution of  this  suit  in  1896  the  wife  does  not  assert  any  claim 
against  her  husband,  nor  make  any  mention  of  the  agreement 
now  set  up,  that  she  was  to  have  an  interest  in  these  bonds  or 
be  secured  in  any  way  thereby.  Not  imtil  her  husband  had 
become  overwhelmed  with  debt,  reduced  to  liens  binding  the 
land,  and  for  the  satisfaction  of  which  the  land  was  about  to 


Va.]  KrjNE  V.  Kxine.  267 

Opinion. 


be  sold,  does  the  wife  come  forward  to  set  up  the  secret  trust 
now  asserted  by  her.  The  vendor's  lien  had  not  been  marked 
satisfied  on  the  record,  but  before  their  debts  were  contracted 
the  appellees  enquired  of  the  husband  as  to  his  title,  and  were 
assured  by  him  that  he  was  the  fee  simple  owner  of  the  land, 
and  that  it  was  free  from  encumbrance. 

There  is  other  evidence  in  the  record  tending  to  show  the  lack 
of  merit  in  the  claim  of  appellant,  as  against  her  husband's 
creditors,  either  to  be  subrogated  to  the  lien  of  the  vendor,  or 
to  have  a  trust  declared  in  her  favor  as  a  preferred  creditor, 
but  it  is  not  necessary  to  prolong  this  opinion  by  reviewing  it 
further.  If  such  a  trust  as  appellant  insists  should  be  estab- 
lished in  her  favor  could  be  created  by  parol,  the  declaration 
should  be  unequivocal  and  explicit,  and  established  by  clear  and 
convincing  testimony.  Jesser  v.  Armentrouty  100  Va.  674,  42 
S.  E.  681.  To  subrogate  the  appellant  to  the  rights  of  the 
vendor,  or  to  recognize  as  a  valid  and  subsisting  right  the  parol 
trust  she  now  seeks  to  establish,  upon  the  evidence  adduced, 
would  be  destructive  of  the  rights  of  innocent  third  j)arties, 
which  have  intervened,  not  only  without  notice  of  the  secret 
parol  trust  now  asserted  by  the  wife,  but  in  the  face  of  the 
positive  assurance  of  the  husband  that  the  land  was  his  and  free 
from  all  encumbrance. 

# 

The  decree  complained  of  is  plainly  right  and  muvst  be 
affirmed. 

Afflrmed. 
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GwixxEK  V.  Michael  and  Others. 
November  23,  1904. 

1.  Dkeds — Refusal  to  Accept — Kccoret-y  of  Consideration. — Where  grantees 

refuse  to  accept  a  deed  put  on  record  for  their  benefit,  and  recover 
from  the  estate  of  their  grantor  compensation  for  the  value  of  land 
which  should  have  been  conveyed  to  them,  upon  the  theory  that 
their  refusal  to  accept  the  deed  rendered  it  a  nullity,  and  the  de- 
cree for  the  compensation  declares  that  they  shall  not  be  entitled 
to  the  sum  decreed  until  a  deed  of  reconveyance  is  executed  and 
delivered,  the  effect  of  the  transaction  is  to  reinvest  the  heirs  of 
the  grantor  with  the  title  to  the  land,  although  no  deed  is  made  by 
the  grantees. 

2.  EgiiTY — Sale  of   La  fids   Specifically   Devised — Lands   Descended — Pir- 

stimption. — Where  lands  specifically  devised  have  been  sold  to  pay 
debts  of  testator  in  a  chancery  suit  brought  to  subject  his  property 
to  the  payment  of  his  debts,  there  is  a  strong  presumption  that  the 
lands  descended  to  the  heirs  have  been  first  exhausted;  and,  in  the 
case  in  Judgment,  this  presumption  is  strengthened  by  the  facts 
disclosed  in  the  record  of  the  suit  in  which  the  lands  were  decreed 
to  be  sold,  to  which  the  devisees  were  parties. 

3.  Eqitty — iMches — Debts     of     Decedent — Lands      Devised — Lands      De- 

scended.— If,  in  a  suit  to  subject  testator's  lands  to  the  payment  of 
his  debts,  to  which  his  devisees  are  parties,  a  decree  is  rendered 
for  the  sale  of  lands  specifically  devised,  and  the  devisees  neither 
object,  nor  ask  the  court  first  to  sell  lands  not  devised,  nor  to  be 
indemnified  out  of  unsold  lands,  neither  they,  nor  those  claiming 
under  them,  will  be  heard,  years  afterwards,  when  the  lands  have 
passed  into  the  hands  of  other  persons,  to  say  that  they  have  an 
equity  to  have  made  good  to  them,  out  of  such  other  lands,  the 
loss  which  they  have  sustained. 
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Appeal  from  a  decree  pronounced  by  the  Circuit  Court  of 
Augusta  county,  in  a  suit  in  chancery,  wherein  the  appellant 
was  the  complainant,  and  the  appellees  were  the  defendants. 

Affirmed, 
The  opinion  states  the  case. 

Elder  &  Elder ,  for  the  appellant. 

-/.,  J.  L,y  £  R.  Bumgardner^  for  the  appellees. 

KJEiTH,  P.,  delivered  the  opinion  of  the  court. 

The  appellant,  Frederick  (Iwinner,  who  was  plaintiff  in  the 
court  below,  filed  his  bill  in  the  Circuit  Court  of  Augusta 
county,  claiming  to  be  the  owner  in  fee  of  a  tract  of  mountain 
land  containing  one  thousand  acres.  Upon  this  tract  Calvin 
Michael,  a  tenant  of  the  Shenandoah  Land  &  Anthracite  Coal 
Company,  was  engaged  in  cutting  and  sawing  timber,  anil 
plaintiff  asked  and  obtained  an  injunction,  which  at  the  hearinu; 
was  dissolved  and  the  bill  dismissed,  and  from  this  decree  an 
appeal  was  taken  to  this  court. 

It  appears  that  neither  the  plaintiff  nor  the  defendant  has 
been  in  the  actual  possession  of  the  land  in  dispute,  and  we 
will,  therefore,  proceed  to  inquire  into  the  title  upon  which  thci 
appellant  rests  his  case. 

The  Commonwealth  of  Virginia,  on  February  9,  1790, 
granted  a  patent  for  a  parcel  of  land  containing  11,640  acre«, 
situated  on  North  Mountain,  in  Augusta  coimty,  Virginia,  to 
one  Major  Dowell,  who  was  the  owner  of  several  other  tracts, 
aggregating  more  than  twenty  thousand  acres.  On  the  6th  day 
of  March,  1826,  Dowell  entered  into  a  written  contract  with 
James  Kinsolving,  whereby  he  agreed  to  sell  him  a  thousand 
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acres  of  his  Xorth  Mountain  tract,  to  be  selected  in  one  parcel 
by  Kinsolving  anywhere  within  the  boundaries  of  said  tract, 
for  which  he  was  to  receive  a  horse  of  considerable  value, 
which  was  at  once  delivered  by  Kinsolving  to  him.  The  thou- 
sand acres  of  land  were  surveyed,  and  the  deed  prepared  in  the 
year  1828,  but  for  some  reason  it  was  never  executed.  Kin- 
solving died  prior  to  February  8,  1831,  on  which  day  Dowell 
conveyed  to  the  heirs  of  Kinsolving  a  parcel  of  one  thousand 
acres  of  the  N^orth  Mountain  land,  different  from  that  which 
Kinsolving  had  selected  and  caused  to  be  surveyed,  and  of  far 
less  value.  This  deed  was  recorded  in  the  clerk's  oflSce  of 
Augusta  county  at  the  February  term  of  the  County  Court, 
1831. 

Dowell  died  between  1835  and  1839.  In  the  year  last  named 
the  heirs  of  James  Kinsolving,  Sr.,  filed  a  bill  in  the  Circuit 
Court  of  (Augusta  county  against  the  devisees  and  heirs  of 
Dowell,  in  which  the  agreement  for  the  sale  of  a  thousand  acres 
of  land  in  consideration  of  the  transfer  of  a  horse  was  set  out, 
the  delivery  of  the  horse,  the  survey  of  the  land  and  the 
preparation  of  the  deed,  the  request  of  Dowell  to  execute  the 
deed,  and  his  failure  to  do  so.  In  accordance  with  the  prayer 
of  this  bill,  James  M.  Lilly,  surveyor  of  Augusta  county,  was 
directed  to  survey  the  land  which  had  been  selected  by  Kin- 
solving, which  was  done,  and  by  deed  of  November  9,  1842, 
Lilly,  as  special  commissioner,  conveyed  the  land  so  surveyed 
by  him  to  the  heirs  at  law  of  James  Kinsolving.  Some  time 
after  this  it  was  discovered  that  about  half  of  the  land  thus  con- 
veyed was  covered  by  a  deed  executed  by  Dowell  to  Henrv- 
Swoope,  dated  September  12,  1831,  and  of  record  in  the  clerk's 
office  of  Augusta  county.  This  matter  was  brought  to  the  at- 
tention of  the  court  in  a  supplemental  bill,  and  the  result  of 
this  branch  of  the  litigation  was  that  the  heirs  of  Kinsolving 
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recovered  $297.85,  with  interest  from  March  6,  1826,  as  com- 
pensation for  the  land  lost  to  them  by  reason  of  Swoope's 
superior  title. 

It  appears  that  about  this  time  the  deed  recorded  at  the  Feb- 
ruary term,  1831,  was  brought  to  the  attention  of  the  court, 
which,  by  its  decree  of  January  21, 1854,  directed  that  it  should 
be  vacated  £tnd  annulled,  and  that  the  heirs  of  Kinsolving 
should  execute  and  file  with  the  papers  a  deed  duly  authenti- 
cated for  recordation,  reconveying  to  *'the  heirs,  devisees  and 
creditors  of  Dowell"  the  title  to  the  said  one  thousand  acres  of 
land.  **imle8S  they  elect  to  retain  and  hold  the  same  as  before 
mentioned,  and  imtil  such  deed  be  executed  and  filed  as  afore- 
said the  heirs  of  said  Kinsolving,  or  their  assigns,  shall  not  be 
entitled  to  a  decree  for  the  said  sum  of  $774.41,  with  interest 
and  costs  as  af oresaid,^^  this  being  the  sum  allowed  as  compensa^ 
tion  for  the  land  lost  by  them  by  reason  of  Swoope's  superior 
title. 

In  1838,  shortly  after  Dowell's  death,  Robert  Hamsberger 
brought  a  suit  against  the  devisees  and  heirs  at  law  of  Dowell, 
to  obtain  satisfaction  of  two  decrees  which  he  had  obtained 
against  Dowell  in  the  year  1835.  In  this  suit  an  account  was 
taken  of  all  the  lands  of  Dowell,  and  of  all  the  debts  against 
him,  and  this  case  was  heard  together  with  that  brought  by 
Kinsolving's  heirs. 

On  the  20th  of  May,  1854,  George  W.  Kinsolving,  one  of  the 
heirs  of  James  Kinsolving,  deceased,  imdertook  for  himself, 
and  claiming  to  act  as  attorney  in  fact  for  his  co-heirs,  to  re- 
convey  to  the  heirs,  devisees  and  creditors  of  Dowell  the  one 
thousand  acres  of  land  embraced  in  Dowell's  deed  of  February 
8.  1831,  in  execution  of  the  mandate  of  the  decree  of  January 
21,  1854. 

This  deed  of  George  W.  Kinsolvuig  is  manifestly  inoperative 
except  as  to  his  interest.    It  was,  however,  wholly  unnecessary. 
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The  recovery  made  by  Kinsolving's  heirs  was  paid  to  thein. 
Their  right  to  it  rested  upon  the  fact  that  the  deed  of  February 
8,  1831,  never  having  been  accepted  by  them,  was  a  nullity; 
and  in  addition  to  this  the  recovery  was  received  by  them  upon 
the  condition  of  their  making  a  reconveyance  of  this  land,  the 
object  being,  doubtless,  to  get  rid  of  the  cloud  upon  the  title 
by  reason  of  the  recordation  of  the  deed  of  1831,  which  had 
already  been  held  null  and  void  by  the  court.  It  cannot  be 
doubted  that  the  result  of  what  we  have  stated  was  to  reinvest 
the  heirs  of  Dowell  with  the  title  to  the  one  thousand  acres  of 
land. 

Dowell  had  lived  in  illicit  co-habitation  with  a  woman,  and 
at  his  death  he,  by  his  will,  devised  to  her  a  thousand  acres  of 
land,  and  to  each  one  of  her  four  children  a  thousand  acres,  tc^ 
be  selected  by  them  in  the  order  named  in  the  will,  the  women 
having  the  first  choice.  It  appears  then  that  this  woman  and 
her  children  must  claim,  not  as  heirs  of  Dowell,  but  as  his 
devisees. 

By  several  deeds,  copies  of  which  appear  in  the  record,  the 
devisees  of  Dowell  undertook  to  convey  portions  of  the  thousand 
acre  tract  about  which  so  much  has  been  said,  and,  deducing 
title  from  these  devisees,  Frederick  Gwinner,  the  appellant, 
now  claims  to  be  the  owner  in  fee. 

It  seems  plain  that  his  paper  title  is  wholly  deficient.  As  we 
have  seen,  the  title  to  the  land  in  dispute  was  in  the  heirs  at  law 
of  Dowell.  Those  under  whom  appellant  claims  are  his  devisees 
and  not  his  heirs  at  law.  They  took  under  his  will  each  a 
thousand  acres  of  land,  but  it  is  not  pretended  that  the  land  in- 
dispute  is  in  whole  or  in  part  comprised  of  land  lying  within 
the  limits  of  that  which  the  devisees  took  bv  virtue  of  Dowell's 
will.  It  is  claimed,  however,  that  in  the  chancery  suit  of 
Hamsberger  v.  Dowell  the  devised  lands  were  sold  for  the  pay- 
ment of  Dowell's  debts,  and  that  bv  force  of  this  fact  the  de~ 
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visees,  and  those  claiming  under  them,  have  an  Equity  against 
other  lands  of  Dowell  which  were  not  sold,  to  make  good  the 
loss  which  they  have  sustained. 

These  devisees  were  parties  to  the  suit  in  which  their  lands 
were  sold.  It  was  their  interest  and  their  duty  to  see  that  the 
lands  not  specifically  devised  were  first  subjected  to  the  debts 
of  their  testator.  A  suggestion  to  that  effect  would  have  been 
sufficient.  That  the  court,  upon  such  a  proposition,  could  not 
have  hesitated  is  too  plain  for  argument.  If,  therefore,  the 
lands  specifically  devised  were  sold  for  the  payment  of  DowelFs 
debts,  one  of  two  conclusions  is  inevitable — the  devisees  were 
derelict  in  failing  to  protect  their  own  interests  in  a  suit  to 
which  they  were  parties,  or  it  was  necessary  to  sell  the  de- 
visees' lands  in  order  to  satisfy  the  debts  reported  in  the  cause.. 
It  is  scarcely  to  be  presumed  that  the  devisees  would  hav©^ 
stood  quietly  by  and  permitted  themselves  to  be  stripped  of 
the  testator'^  bounty,  with  the  means  of  protecting  themselves 
ready  to  their  hand.  There  is  a  strong  presumption  on  the 
other  hand  in  favor  of  the  propriety  of  what  was  done  in  that 
suit.  It  would  have  been  a  palpable  injustice  to  the  devisees  to 
sell  their  land,  unless  the  sale  was  necessary  for  the  payment  of 
debts. 

The  record  in  Hamsberger  v.  Dowell  strengthens  this  pre- 
sumption. By  decree  of  the  25th  of  June,  1853,  a  sale  to  J. 
M.  McCue  of  6,865  acres,  and  to  Shaw  and  others  of  2,000 
acres,  was  confirmed  to  them,  and  the  tract  of  4,660  acres,  re- 
ported as  sold  to  Elisha  Bryan,  was  directed  to  be  resold  at  his 
risk  unless  within  thirty  days  he  complied  with  the  terms  of 
the  sale.  On  the  21st  of  January,  1854,  a  further  decree  was 
entered,  which  refers  to  the  tract  of  land  in  controversy,  as 
follows :  ''It  is  further  ordered  and  decreed  that  as  soon  as  the 
deed  required  by  said  decree  in  said  suit  of  Kinsolinng^s  Heirs 
r.  DowelVs  Heirs  is  filed  in  the  papers  of  this  suit,  if  they  elect 
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not  to  hold  but  to  surrender  and  reconvey  the  same.  Commis- 
sioners Young  and  Kinney,  in  addition  to  the  lands  heretofore 
directed  to  be  sold  by  them,  proceed  to  sell  in  like  manner  the 
1,000  acres  of  land  by  itself  and  separately  and  apart  from  the 
other  lands  reconveyed  by  the  heirs  of  said  James  Kinsolving, 
deceased,  or  their  assigns,  to  the  heirs,  devisees  and  creditors 
of  Major  Dowell,  deceased,  unless  it  has  been  included  and  em- 
braced  in  the  sale  already  made  and  reported  by  them.^^  The 
language  just  quoted  has  reference  to  the  report  of  Conmiifi- 
sioners  Young  and  Kinney,  in  which  Young  states  in  an  ad- 
dendum to  the  report  that  the  debts  unprovided  for  by  the  sale 
already  made  would  not  exceed  $1,700,  and  then  gives  a  state- 
ment of  the  unsold  lands,  covering  in  the  main  the  tracts  speci- 
fically devised  by  Dowell,  and  suggests  that  the  court  pass  upon 
the  debts  so  that  their  amount  can  be  correctly  ascertained,  and 
appoint  a  conmiissioner  "to  sell  all  of  the  real  estate,  directing 
him  in  making  the  sale  to  sell  first  the  3,000  acres  selected  by 
Jane  Coleman  and  Major  D.  Vines,  and  if  the  proceeds  of  the 
3,000  acres  be  sufficient  to  pay  the  amount  of  debt,  he  shall 
not  sell  either  the  Forge  tract  or  the  1,000  acres  of  the  Moore 
land  as  taken  by  Ann  Vines."  He- concludes  as  follows:  "It 
is  quite  probable  that  this  will  be  sufficient  to  pay  the  debts ;  if 
not,  there  is  no  doubt  but  that  Shaw  and  Patterson,  the  pur- 
chasers from  Ann  Vines,  will  pay  any  remaining  balance,  as 
the  undersigned  is  informed  they  are  holding  a  balance  of  the 
purchase  money  to  meet  any  liability  that  may  fall  upon  the 
property  by  them  purchased.  With  regard  to  the  land  hereto- 
fore conveyed  to  Kinsolving  by  Dowell,  there  is  great  doubt 
whether  or  not  it  will  not  require  that  quantity  to  make  up  the 
supposed  quantity  sold  to  McCue.  McCue  bought  by  the  acre, 
and  the  quantity  sold  was  gotten  from  the  surveyor's  books, 
and  taking  off  such  quantities  as  were  known  to  have  been  sold 
by  Major  Dowell.    Tt  is  believed  by  the  undersigned  that  it  was 
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understood  at  the  time  of  the  sale  that  the  land  conveyed  to 
Kinsolving  was  embraced,  that  Kinsolving  would  not  claim  the 
land,  having  taken  another  course  to  get  his  demand  against  the 
estate  of  Dowell." 

This  report  accounts  for  the  language  of  the  decree  of  the 
21st  of  January,  1854,  which  directs  the  sale  of  the  thousand 
acres,  * 'unless  it  has  been  included  and  embraced  in  the  sale 
already  made  and  reported."  The  court,  therefore,  with  refer- 
ence to  this  matter,  acted  with  full  information ;  and,  reaching 
the  conclusion  that  the  land  had  already  been  sold  to  McCue, 
proceeded  to  sell  the  land  held  by  the  devisees  to  satisfy  the 
debts  of  Dowell. 

But  if  this  were  not  so,  DowelFs  devisees  were  parties  to  the 
suit  in  which  their  lands  were  taken.  They  should  have  asked 
the  court  first  to  sell  the  lands  not  devised,  and  if  for  any  reason 
(and  it  is  difficult  to  conceive  a  reason)  the  court  had  denied 
this  reasonable  request,  they  should  then  have  asked  that  their 
loss  be  made  good  out  of  the  unsold  lands.  But  they  did  none 
of  these  things.  They  stood  by  and  saw  the  court,  having 
jurisdiction  over  the  entire  subject,  dispose  of  it  and  enter  a 
final  decree. 

We  are  of  opinion  that  the  plaintiff  has  failed  to  make  out  a 
paper  title,  or  to  show  any  equity  which  by  any  stretch  of  chan- 
cery practice  would  entitle  him  to  the  relief  sought;  and  that 
the  decree  of  the  Circuit  Court  should  be  affirmed. 

Affirmed. 
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Spangler  v.  Booze. 
December  1,  1904. 

1.  Malicious  Prosecution — Search  Warrant — Termination  of  Prosecu- 
tion.— An  action  for  damages  lies  for  maliciously,  and  without 
probable  cause,  procuring  the  issuance  and  execution  of  a  search 
warrant  for  goods  alleged  to  have  been  stolen;  and  the  failure  to 
find  the  goods,  upon  the  execution  ot  the  warrant,  is  a  termination 
of  that  proceeding.  No  other  trial  or  acquittal  Is  necessary  to 
support  the  action  for  damages. 

Error  to  a  judgment  rendered  by  the  Circuit  Court  of  Bote- 
tourt county,  in  an  action  of  trespass  on  the  case  for  a  malicious 
prosecution,  wherein  the  plaintiff  in  error  was  the  plaintiff,  and 
the  defendant  in  error  was  the  defendant. 

Reversed. 
The  opinion  states  the  case.     . 

Benjamin  Haden^  for  the  plaintiff  in  error. 

Glasgow  &  Woodsonj  for  the  defendant  in  error. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

This  action  of  trespass  on  the  case  was  brought  by  the  plain- 
tiff in  error  to  recover  of  the  defendant  in  error  damages  for 
having  maliciously  and  without  probable  cause  procured  the 
issuance  and  execution  of  a  search  warrant,  charging  the 
plaintiff  in  error  with  the  theft  of  certain  apples. 
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A  demurrer  tx)  the  declaration  was  sustained  by  the  Circuit 
Court,  and  from  tiiat  judgment  a  writ  of  error  was  awarded, 
bringing  the  case  here  for  review. 

The  declaration  is  in  the  usual  form,  its  salient  averments 
being  that  the  defendant,  A.  T.  Booze,  contriving  and  mali- 
ciously intending  to  injure  the  plaintiflF,  Uriah  Spangler,  in  his 
good  name,  fame  and  credit,  and  to  bring  him  into  public  scan- 
dal, infamy  and  disgrace,  had  appeared  before  a  justice  of  the 
peace,  and  without  any  reasonable  or  probable*  cause  made  com- 
plaint that  the  plaintiff  did  unlawfully  steal,  take,  and  carry 
away  one  lot  of  apples  of  the  value  of  $20.00,  the  property  of 
the  defendant,  and  that  he  had  probable  cause  to  believe,  and 
did  verily  believe,  that  the  property  so  carried  away  was  con- 
cealed in  the  dwelling-house  of  the  plaintiff;  that  upon  such 
complaint  the  defendant  had,  without  any  reasonable  or  prob- 
able cause  whatever,  procured  the  justice  to  make  and  grant 
his  certain  warrant,  under  his  hand  and  seal,  authorizing  and 
empowering  a  constable  forthwith,  in  day  or  night  time,  to 
enter  the  dwelling-house  of  plaintiff,  and  there  diligently  search 
for  the  property  alleged  to  have  been  stolen,  and  that  if  the 
same  or  any  part  thereof  should  be  found,  upon  such  search, 
that  the  constable  should  bring  such  property  and  also  the  body 
of  the  plaintiff  before  some  justice  of  the  county,  to  be  disposed 
of  and  dealt  with  according  to  law;  that  by  virtue  and  under 
color  of  this  warrant  the  constable  to  whom  it  was  directed,  and 
who  was  thereby  charged  with  its  execution,  had,  without  any 
reasonable  or  probable  cause  whatsoever,  and  without  the  leave 
or  license,  and  against  the  will  of  the  plaintiff,  entered  his  dwell- 
ing-house, and  searched  and  ransacked  the  same,  and  the  rooms 
and  apartments  thereof,  and  had  flung,  tossed  and  tumbled  the 
furniture,  wearing  apparel,  and  other  contents  thereof,  and  had 
thereby  greatly  disturbed  and  disquieted  the  plaintiff  and  his 
family  in  the  possession  of  said  house.     It  is  further  averred 
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that  neither  the  apples  of  the  defendant,  alleged  to  have  been 
stolen,  nor  any  other  goods  or  chattels  of  the  defendant,  felo- 
niously stolen,  were  found  in  the  plaintiff's  house,  nor  were 
there  any  such  goods  and  chattels  therein  before,  at  the  time  of 
the  complaint,  or  at  any  other  time  whatever,  and  that  the  de- 
fendant had  no  reasonable  or  probable  cause  for  making  the 
complaint  or  causing  the  warrant  to  be  issued  or  executed ;  and 
that  the  defendant  did  not  further  prosecute  his  charge,  but 
deserted  and  abandoned  the  same,  and  the  complaint  was  wholly 
ended  and  determined. 

The  ground  of  demurrer  to  this  declaration  is  that  it  fails  to 
allege  that  the  charges  contained  in  the  warrant,  therein  re- 
ferred to,  were,  or  any  of  them  ever  was,  tried  on  their  merits 
by  a  court  having  jurisdiction  thereof,  and  that  the  plaintiff  was 
adjudged  innocent  thereof,  and  that  the  same  terminated  favor- 
ably to  him.  The  averments  of  the  declaration  show  that  these 
allegations  were  not  in  accordance  with  the  facts,  and  therefore 
could  not  be  made.  This  brings  us  to  a  consideration  of  the 
question,  whether  it  was  necessary  for  the  plaintiff  to  make  the 
averments  suggested  by  the  demurrer  in  order  to  maintain  his 
action. 

It  is  well  settled  by  authority,  both  in  this  country  and  in 
England,  that  an  action  for  damages  will  lie  for  maliciously  and 
without  probable  cause  procuring  the  issuance  and  execution  of 
a  search  warrant  for  goods  alleged  to  have  been  stolen.  Whar- 
ton on  Crim.  Law  (7  Ed.),  Vol.  3,  sec.  2942 ;  JElsee  v.  Smith,  16 
Eng.  Com.  L.  Rep.  19 ;  Cooper  v.  Booth,  3  Esp.  Rep.  135 — E, 
C.  L.  Vol.  18;  2  Chitty,  304;  Miller  v.  Brown,  3  Mo.  127,  23 
Am.  Decs.  693 ;  Carey  v.  Sheets,  67  Ind.  375 ;  4  Minor,  Part  1, 
p.  393. 

Mr.  Minor  says  that  "maliciously  obtaining  a  search  warrant 
to  search  one's  house  for  goods  alleged  to  be  stolen,  smuggled, 
&c.,  is  such  a  prosecution  that  an  action  lies  for  it." 
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The  contention  of  defendant  in  error  that  in  a  case  like  this 
the  plaintiff  must  aver  that  he  has  been  tried  before  a  court  of 
competent  jurisdiction,  and  been  fully  acquitted  on  the  merits 
of  the  crime  ^nth  which  he  is  charged,  is  not  tenable.  When 
the  stolen  goods  are  not  foimd,  upon  the  execution  of  a  search 
warrant,  that  prosecution  is  ended.  The  warrant  has  served  its 
purpose  and  falls  to  the  ground.  It  is,  upon  its  face,  conditioned 
upon  the  goods  alleged  to  have  been  stolen  being  found.  Xot 
being  found,  as  in  the  case  at  bar,  the  prosecution  inaugurated 
by  the  defendant  ended,  and  no  further  proceedings  eouUl  be 
had  thereunder. 

Judge  Cooley,  upon  this  subject,  says :  ^*The  reasonable  rule 
seems  to  be  that  the  technical  prerequisite  is  only  that  the  par- 
ticular prosecution  be  disposed  of  in  such  manner  that  this  can- 
not be  revived,  and  the  prosecutor,  if  he  proceeds  further,  will 
l>e  put  to  a  new  one."  Cooley  on  Torts,  p.  216. 

In  the  leading  case  of  Miller  v.  Brown,  supra,  a  very  similar 
case  to  that  at  bar,  it  is  said:  *^*This  action  is  to  redress  anv 
damages  the  plaintiff  may  have  sustained,  either  in  his  re[>uta- 
tion  by  the  scandal,  in  his  person  by  imprisonment,  or  in  his 
property  by  expense  incurred ;  and  it  would  have  well  lain  upon 
the  mere  affidavit  of  the  defendant,  if  made  with  malice  and 
without  probable  cause;  for  assuredly  an  application  for  a 
search  warrant,  upon  the  ground  that  goods  have  been  stolen 
and  are  concealed  within  a  person's  inclosure,  is  a  sufficient 
scandal  to  the  reputation  to  sustain  an  action  as  to  this  ground. 
The  cases  of  Elsee  v.  Smith,  16  Eng.  Com.  Law  Tve]).  Cond.  212, 
and  Boot  v.  Cooper,  3  Esp.  144,  T.  E.  585 ;  and  Bell  v.  Clapp,  10 
Johns.  273,  6  Am.  Dec.  339,  sustain  fully  this  position.'' 

In  the  case  of  Olson  v.  Trite,  46  Minn.  225,  48  X.  W.  014, 
where  the  goods  were  not  found,  the  court  held  an  action  for 
damages  would  lie  for  maliciously  and  without  probable  cause 
procuring  the  issuance  and  execution  of  a  search  warrant  for 
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goods  alleged  to  have  been  stolen.  The  court  saying  "that  such 
a  proceeding  not  only  involves  an  imputation  of  criminal  con- 
duct on  the  part  of  the  person  whose  premises  are  thus  sub- 
jected to  search,  but  it  contemplates  the  arrest  of  the  person  if, 
upon  search,  the  property  is  found  in  his  possession.  Such  is 
the  direction  in  the  search  warrant." 

In  the  case  of  Whitson  v.  May,  71  Ind.  269,  where  no  goods 
were  f  oimd,  it  was  contended  that  the  issuance  and  service  of  a 
search  warrant  was  not  a  "prosecution,"  in  the  sense  in  which 
that  word  was  used  by  the  text-writers  and  the  authorities  in 
treating  upon  actions  for  malicious  prosecutions,  and  that  conse- 
quently an  action  would  not  lie  for  causing  a  search  warrant  to 
be  issued,  conceding  that  the  motive  may  have  been  malicious, 
and  that  no  probable  cause  existed.  But  the  court  disregarded 
this  contention  and  overruled  the  demurrer  to  the  complaint, 
holding  that  an  action  for  malicious  prosecution  did  lie  against 
one  who  maliciously,  and  without  probable  cause,  institutes  and 
carries  forward  proceedings  under  a  search  warrant. 

A  learned  author,  speaking  of  search  warrants,  has  remarked 
that  "there  is  not  a  description  of  process  known  to  the  law,  the 
execution  of  which  is  more  distressing  to  the  citizen.  Perhaps 
there  is  none  which  exerts  such  intense  feeling  in  consequence 
of  its  humiliating  and  degrading  effects."  Archbold's  Cr.  Pr. 
&  PL,  Vol.  1,  p.  131. 

Tt  would  be  a  reproach  to  our  jurisprudence  if  such  a  prose- 
cution could  be  inaugurated  and  carried  forward  maliciously 
and  -without  probable  cause,  and  the  innocent  victim  have  no 
remedy.  We  are  of  opinion  that  the  declaration  in  judgment 
states  a  good  cause  of  action,  and  that  the  plaintiff  was  entitled 
to  a  trial  on  the  merits  of  his  cause. 

For  these  reasons  the  judgment  complained  of  must  be  re- 
versed, and  the  case  remanded  for  further  proceedings. 

lieversed. 
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Langhokne  v.  McGhee. 
December  1,  1904. 

1.  Compromise — Affecting  Rights  of  Third  Person — Case  at  liar. — A  cred- 
itor of  a  partenrship  agreed  to  sever  tbe  partnership  liability  and 
to  allow  each  partner  to  pay  a  certain  part  of  the  debt,  and  that 
the  two  partners  should  have  a  settlement  of  their  partnership 
transactions,  and  that  the  social  assets,  which  were  conveyed  to 
secure  the  creditor,  should  be  applied  to  the  individual  liabilities 
of  each  partner  under  their  severed  liability  in  proportion  to  their 
respective  interests  in  the  partnership  assets.  Being  unable  to 
agree  upon  terms  of  settlement,  one  of  the  partners  sued  the 
other  for  a  settlement.  On  orders  of  reference  several  reports  were 
made,  each  finding  a  large  balance  in  favor  of  the  plaintiff  part- 
ner. None  of  these  reports  were  confirmed.  Finally  they  compro- 
mised upon  an  amount  due  the  plaintiff,  less  than  that  found  by 
either  of  the  reports  in  the  cause.  The  creditor  was  no  party  to 
this  suit  or  compromise.  At  his  instance  the  decree  approving 
the  compromise  and  decreeing  against  the  defendant  was  set  aside. 
No  effort  was  made  by  the  creditor  to  show  that  the  compromise 
was  not  just  and  fair,  although  more  than  a  year  elapsed  before 
this  action  was  tried,  and  it  is  not  claimed  that  there  was  any 
fraud  or  collusion  between  the  partners,  or  that  the  sum  agreed 
upon  is  in  excess  of  what  was  due. 

Held:  Under  the  facts  and  circumstances  the  creditor  is  bound 
by  the  compromise  between  the  partners. 
2.  Set-Offr — Payments — List — Proof, — Where  the  items  of  an  account 
filed  with  a  plea  of  payment,  or  with  a  plea  under  which  payment 
may  be  proved,  as  nil  debet,  are  so  described  as  to  give  the  plain- 
tiff notice  of  their  character,  the  defendant  may  show  either  pay- 
ments or  set-offs.  If  the  nature  of  the  item  be  distinctly  stated, 
the  statute  is  complied  with,  though  the  item  be  wrongly  de- 
nominated. 

Vol.  (HI — 36 
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3.  Assumpsit — Orer-Payments — Social  Assets — Action  by  One  Partner.— 
Where,  by  a  lawful  agreement  between  two  partners,  all  of  certain 
partnership  funds  are  the  property  of  one  of  the  partners,  and  a 
creditor  of  that  partner  receives  them  in  excess  of  a  debt  he  holds 
against  him,  to  the  extent  of  the  over-payment  the  creditor  has  in 
his  hands  that  to  which  the  partner  is  entitled,  which  the  latter 
can  recover  in  an  action  of  assumpsit  in  his  own  name,  for  when- 
ever  one  person  has  in  his  hands  money  equitably  belonging  to 
another,  that  other  person  may  recover  it  by  assumpsit  for  money 
had  and  received. 

Error  to  a  judgment  of  the  Circuit  Court  of  Bedford  county, 
rendered  in  an  action  of  debt,  wherein  the  defendant  in  error 
was  the  plaintiff,  and  the  plaintiff  in  error  was  the  defendant. 

Afjinyied. 
The  opinion  states  the  case. 

Horsley  S  Kemp  and  Caskie  &  Coleman,  for  the  plaintiff  in 
error. 

/.  Lawrence  Campbell,  for  the  defendant  in  error^ 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

John  D.  Langhome,  in  April,  1902,  instituted  his  action  of 
debt  against  Wm.  H.  McGhee  and  J.  W.  Ballard  on  two  nego- 
tiable notes,  aggregating  $3,054.16,  including  costs  of  protest. 
The  defendants  pleaded  niJ  debety  and  wath  their  plea  filed  an 
account  of  offsets  which  amounted,  including  interest,  to  $4,- 
125.39. 

Upon  the  trial  of  the  cause,  neither  party  requiring  a  jury, 
the  whole  matter  of  law  and  fact  being  submitted  to  the  court, 
a  judgment  was  rendered  against  the  plaintiff  for  the  difference 
between  the  amoimt  of  the  offsets  and  the  notes  sued  on.  To 
that  judgment  this  writ  of  error  was  awarded. 
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The  errors  assigned  are  that  the  court  erred  in  admitting  the 
evidence  offered  by  the  defendants,  and  in  rendering  judgment 
against  the  plaintiff. 

The  evidence  offered  by  the  defendants  showed  that  T.  D. 
Berry  and  Wm.  H.  McGhee  were,  prior  to  January,  1896,  en- 
gaged in  business  as  partners  under  the  iirm  name  of  Berry  6: 
JJcGhee;  that  they  were  indebted  to  the  plaintiff  in  the  sum 
of  $7,300,  evidenced  by  two  negotiable  notes,  one  for  $4,800 
and  the  other  for  $2,500;  that  on  the  7th  day  of  May,  1896, 
they  conveyed  the  assets  of  the  concern  to  William  Eubank, 
trustee,  to  secure  the  payment  of  the  said  indebtedness;  that 
on  the  same  day  an  agreement  was  entered  into  by  Berry  & 
McGhee,  and  the  plaintiff,  in  which  it  is  recited  that  the  de- 
fendants had  executed  the  said  deed  of  trust,  and  the  purposes 
for  which  it  was  executed;  that  the  property  conveyed  by  it 
was  the  joint  property  of  the  defendants,  but  the  accounts  be- 
tween them  had  not  been  settled  so  as  to  show  the  relative 
rights  of  each  therein,  and  that  it  was  probable  that  they  were 
not  equally  interested  in  the  property ;  that  McGhee,  one  of  the 
defendants,  had  executed  and  delivered  to  the  plaintiff  two 
negotiable  notes,  one  for  the  sum  of  $3,650  and  the  other  for 
$350,  each  endorsed  by  James  W.  Ballard,  of  even  date  with 
the  agreement,  payable  four  months  after  date ;  that  the  $3,650 
note  had  been  given  as  collateral  and  additional  security  for 
McGhee's  one-half  of  the  debt  secured  by  the  deed  of  trust; 
that  the  $350  note  had  been  given  as  a  guarantee  of  that  much 
of  Berry's  half  of  the  $7,300  debt;  that  the  plaintiff  had 
afirreed  that  these  notes  ($3,650  and  $350)  might,  at  the  option 
of  the  plaintiff,  be  renewed  from  time  to  time  so  as  to  cover  a 
period  of  twelve  months,  upon  paving  the  discount  at  six  per 
cent,  per  annum.  After  making  the  foregoing  recitals  it  is 
declared  that  "this  afirr^^ment  witnesseth  that  it  hath  been 
agreed  between  the  parties  hereto  that  a  settlement  shall  be 
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had  between  the  said  Thomas  1).  Berry  and  William  H.  Mc- 
Ghee of  the  transactions  growing  out  of  their  partnership  deal- 
ings,  and  that  the  proceeds  of  the  sale  and  collections  to  be 
made  by  the  said  Wm.  Eubank,  trustee  under  the  deed  of  trust 
aforesaid,  shall.be  apportioned  between  the  said  Thomas  D. 
Berry  and  William  H.  McGhee  in  proportion  to  their  respective 
interests  in  said  assets,  as  the  same  shall  be  developed  upon  the 
settlement  of  said  partnership  accounts,  and  that  whatever 
would  be  the  said  McGhee's  proportion  of  said  assets  shall  be 
credited  on  the  said  note  for  $3,660,  and  that  he  shall  be  re- 
quired to  pay  only  the  residue  of  said  note  for  $3,660  after 
crediting  thereon  his  due  proportion  of  the  amount  derived 
under  the  deed  first  aforesaid;  .  .  .  and  that  upon  the 
execution  and  delivery  of  the  two  notes  aforesaid  of  $3,650 
and  $350,  respectively,  the  said  William  H.  McGhee  shall  be 
discharged  from  all  personal  liability  upon  the  said  notes  of 
$2,500  and  $4,800  first  aforesaid,  but  such  discharge  shall  not 
in  any  way  affect  the  validity  of  the  deed  of  trust  aforesaid." 

The  $3,650  note  was  renewed  from  time  to  time  until  May 
17,  1897,  when,  in  consequence  of  a  demand  made  by  the 
plaintiff,  McGhee  paid  $050  thereon,  thus  reducing  the  note  to 
$2,700,  which  with  the  $350  note  continued  to  be  renewed  from 
time  to  time  imtil  February  24, 1902. 

In  September,  1896,  a  few  months  after  the  agreement  of 
^lay  7  was  entered  into,  McGhee  instituted  a  suit  against 
Berry  for  a  settlement  of  the  partnership  matters  of  Berry  & 
McGhee;  an  order  was  entered  directing  one  of  the  commis- 
sioners of  the  court  to  take  and  state  their  partnership  account ; 
the  commissioner  reported  in  May,  1899,  that  Berry  was  in- 
debted to  McGhee  in  the  sum  of  $4,334.13,  as  of  April  15, 
1S06,  upon  a  settlement  of  their  partnership  matters;  and  this 
report,  upon  exception  by  both  parties,  was  recommitted,  and 
in  October,  1899,  a  second  report  was  made  which  showed  that 


Va.]  Lanohoene  v.  MoGhee.  2b5 


Opinion. 


Berry's  indebtedness  to  McGhee  on  that  account  was  $3,192.84, 
with  some  interest.  Upon  exceptions  by  Berry,  that  report  was 
recommitted,  but  no  new  account  was  taken.  In  February, 
1902,  a  compromise  was  made  between  Berry  and  McGhee,  m 
which  it  was  agreed  that  the  former  was  indebted  to  the  latter 
in  the  sum  of  $3,000,  as  of  September,  lb96,  and  a  decree  con- 
firming such  compromise  and  giving  judgment  against  Berry 
for  that  sum  was  entered  by  the  court  on  May  20,  1902,  in  the 
suit  for  the  settlement  of  their  partnership  affairs.  That  order 
was  set  aside  at  the  instance  of  Langhome,  through  his  counsel, 
on  the  ground  that  he  was  interested  in  the  matter,  and  desired 
to  assert  his  rights  in  relation  thereto.  Nothing  further  was 
done  in  that  case. 

By  the  compromise  agreement  between  Berry  and  McGhee, 
it  appeared  that  the  former  had  received  out  of  the  partnership 
business  $3,000  more  than  he  was  entitled  to,  thus  showing  that 
McGhee,  as  between  himself  and  Berry,  was  entitled  to  the 
whole  of  the  proceeds  of  the  property  conveyed  to  Eubank, 
trustee  (that  being  less  than  the  $3,650  note),  and  that  Berry 
would  still  be  indebted  to  McGhee  in  a  large  sum.  It  thus  ap- 
pears, if  the  compromise  agreement  was  binding  upon  the 
plaintiff,  that  McGhee  had  the  right,  under  the  agreement  of 
ilay  7,  to  have  so  much  of  the  proceeds  of  the  property  re- 
ceived by  the  plaintiff  from  Eubank,  trustee,  applied  to  the 
satisfaction  of  the  $2,700  note  sued  on  as  might  be  necessary 
for  that  purpose,  and  to  have  a  judgment  against  the  plaintiff 
for  the  residue  thereof  after  setting  off  or  deducting  therefrom 
an  amount  equal  to  the  $350  note,  and  its  interest. 

The  trial  court  did  this,  and  there  is  no  error  in  its  action, 
unless,  as  the  plaintiff  insists,  the  compromise  in  question  is 
not  binding  upon  him,  or  the  pleadines  in  the  case  did  not 
authorize  such  jud^^ent. 

It  is  true  the  plaintiff  was  no  party  to  the  compromise,  nor 
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to  the  suit  for  a  settlement  of  the  partnership  affairs  of  Berry 
and  McGhee,  in  which  the  compromise  was  made.  The  agree- 
ment of  May  7  did  not  provide  that  he  should  be  a  party  to 
tJie  settlement  between  Berry  and  McGhee,  whether  made  with 
or  without  litigation.  He  knew  that  the  compromise,  settling 
their  partnership  accounts,  had  been  made.  At  his  instance 
the  order  of  the  court,  confirming  their  agreement  of  com- 
promise, was  set  aside,  in  order  that  he  might  look  into  it  and 
assert  his  rights  in  relation  thereto.  Although  more  than  a 
J  ear  elapsed  after  that  order  was  set  aside  at  his  instance  before 
tliis  case  was  tried,  nothing  was  done  in  that  case.  He  made 
no  effort  to  show  that  the  simi  of  $3,000  agreed  upon  by  the 
compromise  was  not  justly  due  from  Berry  to  McGhee  on  their 
partnership  accounts,  and  there  is  no  suggestion  here  now  that 
in  making  the  compromise  Berry  and  McGhee  were  guilty  of 
any  fraud  or  collusion,  or  that  the  sum  agreed  upon  was  in 
excess  of  what  Berry  owed  McGhee  on  that  account.  Under 
all  the  facts  and  circumstances  of  the  case,  we  are  of  opinion 
that  the  compromise  is  binding  upon  the  plaintiff. 

It  is  insisted  that  under  the  pleadings  in  the  cause,  even  if 
the  compromise  be  binding  upon  the  plaintiff,  the  defendants 
could  not  have  any  part  of  the  moneys  received  by  the  plaintiff 
from  Eubank,  trustee,  treated  as  payments  on  the  $3,650,  or 
any  renewal  thereof,  because  there  was  no  account  of  payments 
filed  \vith  tlie  plea  of  nil  debet. 

It  is  true  that  the  account  filed  by  the  defendant,  showing 
what  sums  had  been  received  by  the  plaintiff  from  the  proceeds 
'^^f  the  property  conveyed  to  Eubank,  trustee,  was  described  as 
an  account  of  set-offs.  Our  statute — Code,  sec.  3298 — treats 
payment  and  set-off  together,  and  places  them  upon  the  same 
on'ound  in  prescribing  the  mode  of  relying  on  them  as  matters 
of  defense.    Allen  v.  Harty  18  Gratt.,  at  p.  734. 

Where  the  items  of  an  account  filed  with  a  plea  of  payment. 
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or  with  a  plea  uiider  which  payment  may  be  proved,  as  nil  debet, 
are  so  described  as  to  give  the  plaintiff  notice  of  their  character, 
the  defendants  ouglit  not  to  be  deprived  of  the  right  to  show 
that  such  items,  or  any  of  them,  are  payments,  because  they 
are  described  generally  in  tlie  accoimt  Hied  as  an  account  of 
offsets. 

In  the  case  of  Trimyer  v.  Follard,  5  Gratt.  460,  all  the  items 
m  the  account  filed  were  described  as  offsets,  yet  the  court  held 
that  an  item  in  the  account  so  described,  which  appeared  to  be 
a  payment  and  not  a  set-off,  should  be  treated  as  a  payment. 
In  so  holding,  Judge  Allen  (pp.  475-())  said:  *'The  items  are 
distinctly  stated,  and  if  from  that  statement  it  appears  that  any 
one  of  the  items  consisted  of  a  payment  and  not  an  offset,  the 
general  description  of  the  account  as  an  account  of  off-sets 
ought  not  to  affect  the  rights  of  the  parties.  The  notice  of  the 
items  is  to  be  obtained  from  the  face  of  the  account,  and  if  the 
nature  of  it  is  there  distinctly  stated,  the  statute  is  complied 
with.'' 

While  the  account  tiled  in  this  case  is  described  as  a  statement 
of  off-sets,  the  items  are  described  as  so  much  cash  paid  the 
plaintiff  by  Eubank,  trustee,  &c.,  at  various  times,  and  dis- 
tinctly informed  the  plaintiff  of  the  character  of  the  defend- 
ants' claim,  and  entitled  the  defendants  to  prove  such  items  to 
be  payments. 

A  further  objection  is  made  that  the  defendants  could  not 
have  allowed  as  off-sets  any  part  of  the  money  received  by  the 
plaintiff  from  Eubank,  trustee,  because  McGhee  could  not  have 
maintained  an  independent  action  therefor  against  the  plaintiff. 

By  the  terms  of  the  agreement  of  May  Y,  the  moneys  re- 
ceived by  the  plaintiff  from  Eubank,  trustee,  to  the  extent  of 
McGhee's  interest  therein,  not  exceeding  the  amount  of  the 
$3,650  note,  were  to  be  credited  thereon.  McGhee,  from  sources 
other  than  his  interest  in  the  proceeds  of  the  property  conveyed 
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to  Eubank^  trustee,  paid  the  interest  on  that  note  and  renewals 
thereof,  and  reduced  the  note  from  $3,650  to  $2,700.  These 
payments,  together  with  the  sums  which  the  plaintiff  received 
from  Eubank,  trustee,  more  than  satisfied  the  $3,650  note,  and 
to  the  extent  of  such  over-payment  the  plaintiff  had  moneys  in 
his  hands  to  which  McGhee  was  entitled,  and  which  could  have 
been  recovered  by  McGhee  from  Langhome  by  an  action  of 
assumpsity  for  wherever  one  person  has  in  his  hands  money 
equitably  belonging  to  another,  that  other  person  may  recover 
it  by  assumpsit  for  money  had  and  received.  Gaines  v.  Miller. 
Ill  U.  S.  395,  4  Sup.  Ct.  426,  28  L.  Ed.  466 ;  B,  &  0.  R.  E. 
Co.  V.  Burke  &  Herbert,  102  Va.  643,  47  S.  E.  824,  and  cases 
cited. 

Without  discussing  further  the  objections  urged  by  the  plain- 
tiff in  error  to  the  action  of  the  Circuit  Court,  it  is  sufficient  to 
say  that  we  are  of  opinion  that  there  is  no  error  in  its  judgment, 
and  that  it  must  be  affirmed. 

Affirmed. 
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IfoBFOLK  &  POETSMOUTH  BeLT  LiNB  KaILBOAD   Co.  V.  CoMMO^C- 

WEALTH. 

December  1,  1904. 

1.  State  Corporation  Ck)MMissiON — PriixUe  Track  Scales — Public  So'^ 

vice  Reffulation — Fixiivg  Rates, — Placing  cars  on  private  track  scales, 
in  position  to  be  weighed,  by  a  railroad  company  engaged  in 
handling  cars  along  its  route  from  the  terminus  of  one  railroad 
to  the  terminus  of  another,  and  to  and  from  the  various  industries 
with  which  it  has  established  switching  connections  is  cognate  to, 
and  so  intimately  connected  with,  the'  public  service  involved  in 
the  carriage  and  delivery  of  freight  by  railroad  companies  to 
patrons  along  its  route  as  to  constitute  a  part  of  such  service. 
The  service  is  a  public  service  within  the  meaning  ol  the  Con- 
stitution of  this  State,  is  subject  to  the  superintending  power  of 
the  State,  and  the  State  Corporation  Commission  has  the  power, 
under  section  155  of  the  Constitution,  to  compel  the  performance  by- 
railroad  companies  of  such  services  for  customers  having  switching. 
connections  with  their  roads,  and  to  fix  the  charges  therefor. 

2.  State  Corporation  Commission — Private  Track  Scales  on  Railroads — 

Rates, — The  rate  of  twenty-five  cents  per  car  fixed  by  the  State  ? 
Corporation  Commission  upon  railroad  companies  for  each  car,, 
loaded  or  empty,  placed  in  position  to  be  weighed  on  companies'* 
or  shippers'  individual  track  scales  on  sidings  leading  to  industries 
along  the  line  of  such  railroads,  is  a  reasonable  rate,  and  is  fully 
sustained  by  the  evidence. 

Appeal  from  State  Corporation  Commiflsion. 

Affirmed. 

The  opinion  states  the  case. 
Vol.  cm — 37 
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Thomas  H.  Willcox,  for  the  appellant. 

Attorney-General  Wm.  A.  Anderson  and  A.  C.  Bra^xton,  for 
the  Commonwealth. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  of  the  State  Corporation 
Commission  fixing  the  charge  for  placing  cars  in  position  to  be 
weighed  on  consignees'  or  shippers'  individual  track  scales,  lo- 
cated on  sidings  leading  to  industries  along  the  line  of  appel- 
lant's railroad,  at  twenty-five  cents  per  car  for  each  car,  loaded 
or  empty,  so  placed  in  position  and  weighed. 

Appellant  .is  a  public  service  corporation,  duly  incorporated 
by  the  Legislature  of  Virginia,  and  authorized  to  acquire  land 
and  construct,  maintain,  and  operate  a  railroad  with  one  or 
more  tracks,  from  any  point  on  the  line  of  the  J^orfolk  &  Car- 
olina Kailroad  Company  at  or  near  Pinner's  Point,  to  some 
point  on  the  line  of  the  Norfolk  6z  Western  Railway  Company 
between  the  eastern  and  southern  branches  of  Elizabeth  river. 
The  road  is  what  is  kno^vn  as  a  switching  Hne,  and  its  business 
consists  of  handling  cars  along  its  route  from  the  terminus  of 
one  railroad  to  the  terminus  of  another,  and  to  and  from  the 
various  industries  with  which  it  has  established  switching  con- 
nections. For  this  service  it  receives  the  uniform  compensation 
of  $1.50  for  each  loaded  car  hauled  by  it,  without  regard  to  the 
length  of  the  haul,  and  nothing  for  empty  cars. 

The  character  of  the  service  which  is  the  subject  of  this  in- 
vestigation can  be  best  illustrated  by  that  rendered  by  the  rail- 
road company  for  the  F.  S.  Royster  Company,  the  owners  of 
an  extensive  fertilizer  manufacturing  plant,  whose  property 
adjoins  the  belt  line. 

By  agreement  with  the  guano  company,  appellant,  when  its 
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road  was  in  course  of  construction,  put  in  a  number  of  sidings^ 
witli  necessary  switching  facilities,  connecting  the  company's 
buildings  \vith  the  railroad.  A  track  scale  was  installed  on  one 
of  these  sidings,  for  the  purpose  of  weighing  such  of  the  cars 
consigned  to  the  company  as  might  be  necessary  in  the  proper 
conduct  of  their  business.  The  railroad's  part  in  the  perform- 
ance of  that  service  is  to  switch  the  car  to  be  weighed  on  the 
tscale  track,  push  it  on  the  scale  with  its  engine,  and  uncouple  it. 
The  sworn  weighmaster  of  the  guano  company  takes  the 
weight  of  the  car,  which  is  then  pushed  oflf  the  scales  by  the 
next  car  to  be  weighed,  and  that  process  is  repeated  until  all 
are  weighed.  When  imloaded,  the  empty  cars,  by  a  reverse 
course,  are  in  turn  pulled  on  the  scales  and  weighed,  and  the 
difference  between  the  weights  of  the  loaded  and  empty  car 
gives  the  weight  of  its  lading.  The  goods  of  the  guano  com- 
pany are  handled  in  carload  lots,  and  about  6,000  cars  are  an- 
nually delivered  by  the  railroad  company  upon  their  aidinsrs. 

Until  about  one  year  before  the  institution  of  these  proceed- 
ings, in  delivering  cars  consigned  to  customers,  the  railroad 
company  imposed  a  charge  of  fifteen  cents  for  each  car  placed 
on  the  scales,  whether  loaded  or  empty,  which  charge  was 
afterwards  increased  to  fifty  cents  per  car.  Whereupon  com- 
plaints were  made  to  the  State  Corporation  Commission  by 
shippers  and  consignees  owning  private  sidings  connected  with 
the  railroad,  that  the  increased  charge  was  unreasonable  and 
unjust.  The  proceedings  instituted  by  the  Commission  upon 
these  complaints  resulted  in  the  order  now  under  review,  which, 
as  remarked,  reduced  the  rate  from  fifty  cents  to  twenty-five 
cents  per  car. 

To  this  ruling  of  the  Commission,  appellant  assigns  two 
grounds  of  error. 

First.  It  is  insisted  that  placing  cars  on  private  track  scales 
in  position  to  be  weighed  is  a  matter  of  private  contract,  in- 
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volving  a  non-public  service^  which  the  State  Corporation  Com- 
mission cannot  require  a  railroad  company  to  perform  for  cus- 
tomers having  switching  connections  with  the  road ;  and  there- 
fore cannot  fix  the  charges  therefor ;  and 

Second.  That,  even  if  the  Commission  has  jurisdiction  over 
the  subject,  the  rate  of  compensation  fixed  by  it  is  unreasonable 
and  unjust. 

The  principle  upon  which  the  State  assumes  authority  to  con- 
trol and  regulate  the  affairs  of  railroads  and  other  public 
service  corporations  rests  largely  upon  the  doctrine  of  agency. 
Such  corporations  are  founded  by  the  Legislature  for  public 
purposes,  and  are  clothed  with  authority,  subject  to  State  reg- 
ulation and  control,  to  exercise  important  governmental  f  imc- 
tions.  By  their  charters  they  are  granted  privileges  which  may 
not  be  exercised  by  private  persons,  whether  individuals  or  cor- 
porations, but  always  with  the  reservation,  express  or  implied, 
that  such  privileges  are  subject  to  reasonable  governmental  con- 
trol. Cal  V.  Pac,  R.  R.  Co,,  127  U.  S.  40,  8  Sup.  Ct.  1073,  32 
L.  Ed.  150.  This  right  of  control  is  part  of  the  police  power 
of  the  State. 

As  was  said  by  this  court,  in  the  City  of  Petersburg  v. 
Petersburg  Aqueduct  Co,,  102  Va.  654,  47  S.  E.  848.  *'Bearin^r 
in  mind  the  distinction  between  public  and  private  corporations 
in  the  matter  of  public  control — ^that  the  former  are  regarded 
as  instrumentalities  of  the  State  and  liable  to  visitation  and 
regulation,  while  the  charters  of  the  latter  are  contracts  within 
the  meaning  of  the  contract  clauses  of  the  State  and  Federal 
Constitutions,  the  obligation  of  which,  in  the  sense  of  those 
clauses,  cannot  be  impaired,  .  .  .  nevertheless  the  police 
power  of  the  State  is  a  governmental  function  the  exercise  of 
which,  neither  the  Legislature  nor  any  subordinate  agency 
thereof,  upon  which  part  of  its  authority  may  have  been  con- 
ferred, can  alienate  or  surrender  by  grant,  contract  or  other 
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delegation."  Richmond^  dec.  Co.  v.  Bichmond,  26  Gratt.  83; 
s.  c.  90  r.  S.  521,  24  L.  Ed.  734;  Boston  Beer  Co.  v.  Massa- 
chusettsy  97  U.  S.  25,  24  L.  Ed.  989;  Stone  v.  Mississippi,  101 
U.  S.  814,  25  L.  Ed.  1079;  Butchers'  Union  Slaughter-House, 
&c.  Co.  V.  Crescent  City  Live-Stock  Landing,  <&c.  Co.y  111  U. 
S.  746,  4  Sup.  Ct.  652,  28  L.  Ed.  585 ;  Powell  v.  Penna.,  127 
U.  S.  678,  8  Sup.  Ct.  992,  32  L.  Ed.  253.  ....  It  fol- 
lows as  a  necessary  consequence  from  the  foregoing  statemenr 
of  the  law,  that  there  is  an  implied  reservation  of  the  police 
power  of  the  State  in  every  public  charter  granted  by  the 
Legislature.'^ 

Governmental  powers  are  conferred  upon  the  State  primarily 
by  the  people,  in  trust,  for  the  benefit  of  all  of  its  citizens ;  and 
whether  exercised  by  the  government  directly  through  its  own 
officials,  or  indirectly  through  the  agency  of  corporations  char- 
tered by  the  State,  must  be  exercised  impartially  and  without 
discrimination  for  the  benefit  of  all  the  people.  This  is  the 
basic  principle  upon  which  our  government  is  founded,  and  the 
philosophy  of  the  constitutional  provision  securing  to  every  one 
the  **equal  protection  of  the  law." 

"A  franchise  is  a  right,  privilege  or  power  of  public  concern, 
which  ought  not  to  be  exercised  by  private  individuals  at  their 
will  and  pleasure,  but  should  be  reserved  for  public  control  and 
administration,  either  by  the  government  directly,  or  by  public 
agents,  acting  under  such  conditions  and  regulations  as  the  gov- 
ernment may  impose  in  the  public  interest."  CaL  v.  Pac.  R.  R. 
Co.,  supra. 

Eailroads  are  public  highways,  and  in  this  age  of  advanced 
civilization  are  as  essential  to  the  life  of  the  State  as  ordinary 
roads  and  streets  are  to  the  existence  of  rural  and  urban  com- 
munities. The  very  existence  of  public  corporations,  as  well 
as  their  power  to  exact  fares  and  freights,  is  derived  from  the 
State,  and  it  cannot  be  deprived  of  its  superintending  power 
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over  them.  Cherokee  Nation  v.  Kansas  R.  R,  Co.j  135  U.  S. 
657,  10  Sup.  Ct.  905,  34  L.  Ed.  295  \  L.  &  N.  R.  R.  Co.  v. 
Kentucky,  161  TJ.  S.  696,  16  Sup.  Gt.  714,  40  L.  Ed.  849; 
Smythe  v.  Ames,  169  U.  S.  544, 18  Sup.  Ct.  418,  42  L.  Ed.  819  j 
Wis.,  &c.  Co.  V.  Jackson,  179  TJ.  S.  297,  21  Sup.  Ct.  115,  45  L. 
Ed.  194. 

Li  Lake  Shore,  &c.  R.  R.  Co.  v.  Ohio,  173  TJ.  S.  302,  19  Sup. 
Ct.  465,  43  L.  Ed.  702,  it  was  said:  **In  the  recent  case  of 
Jones  V.  BHm,  165  TJ.  S.  180,  17  Sup.  Ct.  282,  41  L.  Ed.  677, 
it  was  adjudged  that,  embraced  within  the  police  power  of  the 
State  was  the  establishment,  maintenance  and  control  of  public 
highways  there,  and  under  such  power  reasonable  regulations 
incident  to  the  right  to  establish  and  maintain  such  highways 
could  be  established  by  the  State.^' 

In  this  Commonwealth,  the  State  Corporation  Commission, 
created  by  constitutional  authority,  is  the  instrumentality 
through  which  the  State  exercises  its  governmental  powers  for 
the  regulation  and  control  of  public  service  corporations.  For 
that  purpose  it  has  been  clothed  with  legislative,  judicial  and 
executive  powers.  Sub-section  "6"  of  sec.  155  of  the  Constitu- 
tion declares  that  "the  Commission  shall  have  the  power,  and 
be  charged  with  the  duty,  of  supervising,  regulating,  and  con- 
trolling all  transportation  and  transmission  companies  doing 
business  in  this  State,  in  all  matters  relating  to  the  performance 
of  their  public  duties  and  their  charges  therefor,  and  of  correct- 
ing abuses  therein  by  such  companies;  and  to  that  end  the 
Commission  shall  from  time  to  time  prescribe  and  enforce 
against  such  companies,  in  the  manner  hereinafter  authorized, 
such  rates,  charges,  classifications  of  traffic,  and  rules  and  regu- 
lations, and  shall  require  them  to  establish  and  maintain  all 
such  public  service  facilities  and  conveniences,  as  may  be  rea- 
sonable and  just,  which  said  rates,  charges,  classifications,  rules, 
regulations  and  requirements  the  Commission  may  from  time  to 
time  alter  and  amend.'' 
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It  is  quite  clear  that  the  foregoing  provision  aflFords  ample 
authority  for  the  action  oi  the  Commission  in  this  case,  pro- 
vided the  service  in  question  fairly  falls  within  the  category  of 
a  public  service  in  the  meaning  of  the  Constitution. 

It  is  settled  law  that  the  duties  of  a  common  carrier  may 
arise  out  of  usage  as  well  as  from  statutory  enactments,  and 
when  once  established  the  obligation  of  such  carriers  to  perform 
them  is  as  binding  in  the  one  case  as  in  the  other. 

In  the  case  in  judgment  the  evidence  shows  that  it  is  the  cus^ 
torn  of  appellant  and  other  railroad  companies,  under  similar 
conditions,  to  render  the  service  which  is  the  subject  of  this 
controversy  for  their  customers,  as  an  incident  to  the  carriage 
and  due  delivery  of  their  freight.  In  this  connection  it  may  be 
remarked  that  appellant  does  not  deny  that  the  service  is  neces- 
sary to  the  due  delivery  of  goods  consigned  to  its  patrons,  nor 
has  it  refused  to  render  the  service,  but  maintains  that  it  is  a 
non-public  duty,  neither  compellable  nor  supervisable  by  the 
Corporation  Commission.  Nevertheless  the  railroad  company 
assxmies  the  absolute  right  to  fix  the  amount  of  its  compensation 
for  the  service,  as  in  the  case  of  rates  for  public  service,  without 
regard  to  the  views  or  wishes  of  the  party  against  whom  the 
charge  is  made,  and  uncontrolled  by  the  Corporation  Commis- 
sion. 

With  respect  to  the  contention  that  the  service  is  not  en- 
forcible  by  the  Corporation  Commission,  the  case  of  Minneapo- 
lis, £c.  Co.  V.  Minnesota,  186  U.  S.  257,  22  Sup.  Ct.  900,  46 
L  Ed.  1151,  shows  that  though  a  service  may  not  be  enforcible 
as  a  duty,  yet  when  voluntarily  entered  upon,  it  may  be  regu- 
lated, and  the  charges  therefor  prescribed  by  the  railroad  com- 
mission. 

The  circus  car  cases  and  the  express  car  cases,  and  the  like^ 
afford  illustrations  of  services  which  a  common  carrier,  as  such, 
is  not  required  to  perform ;  and  common  carriers  are  held  to 
be  private  carriers  with  respect  to  such  duties,  and  freight 
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which  it  is  not  their  business  to  carry.  In  that  class  of  cases 
the  parties  furnish  their  own  cars,  or  retain  the  possession  and 
control  of  the  goods  shipped;  and  the  authorities,  therefore, 
hold  that  it  is  competent  for  the  carrier  to  limit  his  liability, 
and  that  the  amount  of  his  compensation  is  the  legitimate  sub- 
ject of  compact. 

Chief  Justice  Waite,  after  refusing  to  enforce  an  alleged 
duty  in  the  "express  cases,"  on  the  ground  that  it  was  not  the 
•common  law  duty  of  the  company  to  perform  it,  proceeds  to 
show  that  it  might,  nevertheless,  be  imposed  by  statute;  and 
that  if  so  imposed  the  courts  would  then  enforce  it.  He  says : 
"The  regulation  of  matters  of  this  kind  is  legislative  in  its 
•character  and^iot  judicial.  To  what  extent  it  must  come,  if  it 
<3omes  at  all,  from  Congress,  and  to  what  extent  it  may  come 
from  the  States,  are  questions  which  we  do  not  undertake  to 
decide;  but  that  it  must  come,  when  it  does  come,  from  some 
source  of  legislative  power^  we  do  not  doubt.  The  Legislature 
may  impose  a  duty  and,  when  imposed,  it  will,  if  necessary,  be 
enforced  by  the  courts;  but  unless  a  duty  has  been  created, 
either  by  usage  or  by  contract,  or  by  statute,  the  courts  cannot 
be  called  on  to  give  it  effect."  Memphis,  &c.  R.  Co,  v.  South- 
ern Ex.  Co.,  117  TJ.  S.  29,  6  Sup.  Ct.  542,  29  L.  Ed.  791. 

The  distinction,  however,  between  that  class  of  cases  and 
this  case  seems  obvious.  The  service  here  is  not  an  independent 
service,  but  is  merely  ancillary  to  the  public  duty  of  delivering 
freight  to  consignees  with  whom  the  railroad  company  has  es- 
tablished switching  connections — an  incident  to  the  public  ser- 
vice, not  severable,  and  essential  to  the  due  performance  of 
that  service.  The  establishment  and  operation  of  track  scales, 
such  as  are  used  by  the  Guano  Company  in  this  case,  is  a 
necessitv  of  modem  commerce,  of  which  the  service  of  the 
railroad  company  in  that  connection  is  an  indispensable  feature. 
The  case  is  analogous  to  that  of  a  common  carrier  of  live  stock, 
whose  business  of  transporting  the  stock  involves  the  incidental 


Va.]         Norfolk  &  P.  R.  Co.  v.  Commonwealth.  297 


OpinioiL 


duty  of  furnishing  suitable  and  safe  facilities  for  loading  and 
unloading  the  animals,  and  for  feeding  and  watering  them 
while  in  transit.  N.  &  W,  R,  Co.  v.  Hamiany  91  Va,  601,  22 
S.  E.  490,  44  L.  R.  A.  289,  50  Am.  St.  855  \  C.  &  0.  By.  Co. 
V.  Bank,  92  Va.  495,  23  S.  E.  935,  44  L.  R.  A.  449. 

If  the  power  of  the  Commission  is  limited  merely  to  fixing 
the  rate  for  carriage,  and  it  is  without  -authority  so  to  regulate 
that  ser\'ice  as  to  render  it  effective,  it  is  obviously  wholly  in- 
efficacious with  respect  to  this  large  class  of  consignees  and 
shippers. 

Upon  the  first  assignment  of  error,  therefore,  the  court  is  of 
opinion  that  the  service  in  question  is  cognate  to  and  so  inti- 
mately connected  with  the  public  service  involved  in  the  car- 
riage and  delivery  of  freight  by  the  railroad  company  to 
patrons  along  its  route  as  to  constitute  a  part  of  such  service, 
and,  consequently,  is  subject  to  governmental  control. 

The  court  is  further  of  opinion  that  the  second  assignment 
of  error,  that  the  rate  fixed  by  the  Corporation  Commission  for 
the  service  in  question  is  too  low,  and  the  contention  of  ap- 
pellee, on  cross  appeal,  that  said  rate  is  too  high,  are  both 
without  merit. 

The  Virginia  Constitution,  section  156,  sub-section  "f,"  pro- 
vides "that  the  action  of  the  Commission  appealed  from  shall 
be  regarded  as  prima  facie  just,  reasonable  and  correct." 
A^  iV.,  (&c.  B.  Co.  V.  Hampton,  &c.  B.  Co.,  102  Va.  847. 

It  has  also  been  held  that  the  commissioners  are  presumed  to 
be  experts  in  the  matter  of  rates  and  charges,  and  that  their 
findinjars  are  entitled  to  peculiar  weight.  East  Tenn.^  &c.  Co. 
V.  7.  C.  C,  99  Fed.  52,  39  C.  C.  A.  413. 

But  aside  from  these  considerations,  the  evidence  fully  sus- 
tains the  judgment  of  the  Commission  in  that  regard. 

It  follows  that  the  order  complained  of  is  without  error  and 
must  be  affirmed. 

Vol.  cin — 38  Affirmed. 


298  EooBiY  Mount  Trust  Co.  v.  Peiob.  [103 

SyUabos. 


Bicfimond^ 


Rocky  Mouitt  Loan  &  Trust  Co.  v.  Peiob  and  Others. 

December  8,  1904. 

1.  B8TOPPBL— Judgment  8et  Aside  hp  Consent — Trial  of  Issues — Nunc  Pro 

Tunc  Orders. — ^Where  a  plea  and  statement  of  grounds  of  defense 
are  offered  by  one  of  several  defendants  and  received  by  the  court 
at  one  term,  but  the  order  of  the  court  at  that  term  states  that 
there  was  no  appearance  for  the  defendants,  and  gives  Judgment 
against  all  of  them,  and,  at  a  subsequent  term,  by  agreement  of 
parties  shown  by  the  record,  a  nunc  pro  tunc  order  is  entered  show- 
ing the  filing  of  said  statement  of  defenses  and  special  plea,  and 
issues  are  made  up  thereon  and  tried,  treating  the  Judgment  at  the 
former  term  as  set  aside,  the  plaintiff  is  thereafter  estopped  to 
deny  that  such  was  the  effect  of  the  nunc  pro  tunc  order. 

2.  Appeal  and  Error — Verdict  Contrary  to  Law  and  Evidence — Instruct 

tions  Not  in  Record. — ^The  Judgment  of  a  trial  court  setting  aside  a 
verdict  on  the  ground  that  it  was  contrary  to  the  law  and  the 
evidence,  cannot  be  reviewed  here  when  the  instructions  given  are 
not  made  a  part  of  the  record.  This  court  cannot,  in  the  absence 
of  the  instructions,  assume  that  they  were  free  from  objection,  or 
pass  at  all  upon  that  ground  for  setting  the  verdict  aside. 

3.  Instructions — Evidence  to  Support. — ^Where  there  is  evidence  tend- 

ing to  support  a  plea  it  is  not  error  to  give  an  instruction  applica- 
ble thereto  that  correctly  proj>ounds  the  law. 

4.  Appeal  and  Error— ^Tew?  Trial — Conflicting  Evidence. — ^Although  this 

court  may  be  of  opinion  that,  upon  the  evidence  as  a  whole,  the 
verdict  was  against  the  weight  of  evidence,  it  cannot  set  aside  a 
verdict  in  favor  of  a  defendant  in  error  if  there  is  any  evidence  in 
the  cause  to  support  the  verdict,  as  a  plaintiff  in  error  stands  as 
on  a  demurrer  to  the  evidence. 

5.  Instructions — Evidence  to  Support.— When  there  is  evidence  tending 

to  show  that  the  name  of  an  additional  obligor  was  added  to  a 
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bond,  after  Its  completion  and  delivery  to  the  obligee,  with  the 
consent  of  the  obligee,  and  of  each  of  the  original  obligors,  and 
there  is  no  evidence  to  the  contrary,  it  is  error  to  instruct  the  Jury 
to  find  for  one  of  the  defendants  on  his  plea  of  non  est  factum,  if 
they  believe  that  such  additional  obligor  was  added  without  the 
knowledge  or  consent  of  such  defendant,  or  his  subsequent  ratifica- 
tion. It  is  error  to  give  an  instruction  predicated  on  a  view  of  the 
case  unsupported  by  any  evidence  in  the  record. 
6.  Plea  of  Non  Est  Factum  Sustained  as  to  One  Defendant— Effect  on  Other 
Defendants. — The  plea  of  non  est  factum  to  an  action  on  a  joint  and 
several  bond  for  the  payment  of  money,  when  sustained,  bars  the 
action  only  as  to  the  defendant  who  pleads  it,  and  does  not  aCTect 
the  liability  of  the  other  defendants. 

Error  to  a  judgment  rendered  by  the  Circuit  Court  of  Frank- 
lin county,  in  a  proceeding  by  motion  for  a  judgment  wherein 
the  plaintiff  in  error  was  the  plaintiff,  and  the  defendants  in 
error  were  the  defendants. 

Reversed. 

The  proceeding  in  this  case  was  a  joint  proceeding  against 
several  living  persons  and  the  personal  representatives  of  sev- 
eral who  were  dead.  No  question  was  made  about  the  right  so 
to  proceed.  While  not  referred  to,  it  supposed  that  the  plaintiff 
proceeded  under  section  3212  of  the  Code.  The  bonds  sued 
on,  though  signed  by  several,  ran  in  the  singular  number,  "I 
promise  to  pay,"  *'I  hereby  waive,'^  &c. 

L.  W.  Anderson,  for  the  plaintiff  in  error. 

Hairsion  &  Gravely  and  Dillard  &  Lee,  for  the  defendants 
in  error. 

Hasrison,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  motion  under  the  statute,  by  the  plaintiff  in  error 
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as  assignee  of  William  Gentry,  for  judgment  against  the  de- 
fendants in  error  upon  two  bonds,  dated  November  18,  1890 — 
one  for  $500.00,  payable  one  year  after  date,  with  interest  from 
date,  and  the  other  for  a  like  sum,  payable  two  years  after  date, 
with  interest  from  date.  These  bonds,  copies  of  which  are  filed 
with  the  record,  appear  on  their  face  to  be  the  joint  and  several 
obligations  of  N.  C.  Carper,  J.  J.  Carper,  Jas.  C.  Greer,  G.  H. 
T.  Greer,  B.  N".  Hatcher,  G.  M.  Helms  and  H.  C.  Price. 

On  the  14th  day  of  May,  1901,  to  which  the  notice  was  re- 
turnable, the  defendant,  H.  C.  Price,  filed  his  plea  of  non  est 
factum^  whereupon  the  cause  was  continued  as  to  him,  and 
judgment  rendered  against  the  remaining  six  obligors,  as  to 
whom  the  order  states  there  was  no  appearance.  On  the  5th 
day  of  October,  1901,  the  following  nunc  pro  tunc  order  was 
entered :  **This  day  came  the  parties  by  their  attorneys,  and 
the  defendants,  H.  C.  Price  and  J.  H.  Ferguson,  administrator 
of  B.  N.  Hatcher,  deceased,  having  filed  their  statements  of 
defenses  duly  sworn  to,  and  their  special  pleas  in  abatement  at 
the  last  term  by  leave  of  the  court,  and  no  order  having  been 
then  entered  in  respect  thereto,  it  is  agreed  between  the  parties 
that  the  filing  of  said  statements  of  defenses  and  said  special 
•  pleas  shall  be  entered  of  record  nunc  pro  tunc,  which  is  accord- 
ingly done."  It  being  contended  by  plaintiff  in  error  that  the 
judgment  of  May  14,  1901,  is  still  in  force  against  the  admin- 
istrator of  B.  X.  Hatcher,  deceased,  it  may  be  as  well  to  state 
at  this  point  that  we  are  of  opinion  that  this  nunc  pro  tunc 
order  entered  by  consent  of  parties,  together  with  the  subse- 
quent action  of  the  parties  in  the  further  progress  of  the  cause, 
treating  the  judgment  as  set  aside,  estops  them  from  now 
denying  that  to  be  its  effect. 

The  defense  relied  upon  by  J.  H.  Ferguson,  administrator  of 
B.  X.  Hatcher,  deceased,  was  that  *'his  testator  signed  his  name 
to  the  bonds  in  action  at  the  time  of  the  execution  thereof,  and 
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delivered  the  same  to  the  obligee,  William  Gentry;  that  sub- 
sequently to  this  there  was  a  material  alteration  made  ui  both 
of  the  said  bonds  by  the  Rocky  Mt.  Loan  &  Trust  Co.,  which 
had  become  the  owner  of  the  said  bonds,  or  by  the  said  Wm. 
Gentry,  after  the  delivery  to  him  and  before  assignment  to  the 
Eocky  Mt.  Loan  &  Trust  Co.  without  the  knowledge  or  consent 
of  his  testator,  in  this ;  that  the  name  of  H.  C.  Price  was  signed 
to  both  of  the  said  bonds  for  the  purpose  of  making  him  an 
obligor  thereon  after  the  delivery  and  signatures  aforesaid  by 
the  said  original  obligors." 

Upon  the  issues  joined  on  the  plea  of  non  est  factum  filed  by 
H.  C.  Price,  and  upon  the  defense  set  up  by  Hatcher's  adminis- 
trator, the  jury  foimd  in  favor  of  the  defendants  in  error.  On 
motion  of  the  plaintiff  in  error  this  verdict  was  properly  set 
aside  upon  the  ground  of  newly  discovered  evidence,  and  be- 
cause the  verdict  was  contrary  to  the  law  and  the  evidence.  But 
apart  from  these  considerations,  this  action  of  the  court  cannot 
be  disturbed,  because  one  of  the  grounds  for  setting  the  verdict 
aside  was  misdirection  of  the  jury,  and  the  instructions  given 
are  not  in  the  record.  This  court  cannot,  in  the  absence  of  the 
instructions,  assume  that  they  were  free  from  objection  or  pass 
at  all  upon  that  ground  for  setting  the  verdict  aside. 

At  a  special  term  of  the  Circuit  Court,  begun  on  Tuesday, 
September  30,  1902,  the  case  was  again  tried  upon  the  same 
defenses  with  the  same  result,  a  verdict  in  favor  of  the  defend- 
ants in  error.  This  judgment  the  lower  court  refused  to  set 
aside,  and  from  that  action  a  writ  of  error  was  awarded,  bring- 
ing the  case  before  this  court  for  review. 

Having,  in  what  has  been  already  said,  disposed  of  several  of 
the  assignments  of  error,  we  come  now  to  that  which  relates  to 
the  instructions  given  on  the  last  trial. 

The  plaintiff  in  error  objects  to  two  instructions  given  for  the 
defendant  in  error.     The  first  is  as  follows:     "The  court  in- 
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struct 8  the  jury  that  if  they  believe  from  the  evidence  that  H. 
C.  Price  did  not  sign  the  bonds  in  the  notice  mentioned^  but 
that  hi^  name  was  signed  thereto  without  his  authority,  then 
they  must  find  for  the  defendant,  H.  C.  Price,  and  in  coming  to 
a  conclusion  in  this  issue  the  jury  must  bear  in  mind  that  the 
burden  of  proof  is  on  the  plaintiff." 

The  evidence  of  H.  C.  Price  tended  to  show  that  he  did  not 
sign  the  bonds,  and  imder  his  plea  of  non  est  factum,  this  in- 
struction correctly  propounded  the  law.  We  are  of  opinion, 
however,  that,  upon  the  whole  evidence,  the  verdict  of  the  jury 
was  against  the  weight  of  evidence,  but  under  the  rule,  treating 
the  case  here  as  upon  a  demurrer  to  the  evidence,  the  judgment 
in  favor  of  H.  C.  Price  cannot  be  disturbed. 

The  second  instruction  is  as  follows :  "The  court  further  in- 
structs the  jury  that  any  material  alteration  will  vitiate  the 
bonds,  even  though  said  alteration  may  not  be  prejudicial  to  the 
rights  of  said  B.  N.  Hatcher,  deceased;  and  if  they  believe 
from  the  evidence  that  after  the  bonds  were  signed  and  de- 
livered by  Hatcher  and  others  to  William  Gentry,  and  he  ac- 
cepted the  same  as  their  obligation,  and  that  afterwards  the 
name  of  H.  C.  Price  was  added  to  said  bonds  without  the 
knowledge  or  consent  of  said  Hatcher,  and  that  he  did  not  sub- 
sequently ratify  the  same,  such  addition  would  be  a  material 
alteration,  and  in  this  action  the  jury  must  find  for  the  de- 
fendants.'^ 

This  instruction  enters  upon  a  field  of  inquiry  not  called  for 
by  any  evidence  in  the  case.  The  consideration  for  these  bonds 
was  ^  tract  of  land  sold  by  William  Gentry  to  the  obligors.  The 
original  transaction  was  with  the  first  six  obligors,  of  whom 
Hatcher  was  one.  After  the  sale  to  these  obligors.  Hatcher 
sold  one-half  of  his  interest  in  the  purchase  to  H.  0.  Price. 
William  Gentry,  the  obligee,  says  that  a  short  while  after  the 
bonds  were  delivered  to  him,  the  obligors  told  him  they  wanted 
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them  back  to  get  some  other  parties  who  had  come  into  the  deal 
to  sign  their  names  to  them ;  that  he  thinks  N.  C.  Carper  was 
the  one  he  handed  the  bonds  to;  that  some  while  afterwards 
they  brought  the  bonds  back;  that  he  could  not  read  or  write, 
and  did  not  know  whether  any  new  names  had  been  added;  that 
he  then  put  the  bonds  away,  and  that  they  were  not  changed  or 
altered  in  any  way  after  he  received  them  back.  J.  C.  Greer, 
the  only  one  of  the  obligors  who  testified,  says  that  his  recollec- 
tion is  that  H.  C.  Price  bought  one-half  of  Hatcher's  iuterest, 
and  that  the  bonds  were  gotten  back  from  William  Gentry  for 
the  purpose  of  having  the  parties  who  came  into  the  deal  after- 
wards sign  their  names  to  them ;  that  as  secretary  and  treasurer 
of  the  plaintiff  company  he  bought  the  bonds  from  William 
Gentry,  and  that  they  were  exactly  like  they  are  now  when  he 
bought  them,  except  the  credits  endorsed  thereon  of  payments 
made  by  the  obligors  including  B.  N.  Hatcher  and  H.  C. 
Price;  that  B.  N.  Hatcher  always  paid  his  dues  on  the  bonds 
promptly;  that  he  cannot  say  positively  that  he  presented  the 
bonds  to  him  when  he  made  his  payments,  but  thinks  he  must 
have  done  so,  as  that  would  have  been  the  natural  thing  for 
him  to  have  done. 

At  the  time  this  suit  was  brought,  three  of  the  obligors  were 
dead,  and  the  foregoing  is  the  entire  evidence  in  the  case 
touching  the  execution  and  delivery  of  these  bonds 

The  instruction  under  consideration  proceeds  upon  the  theory 
that  B.  X.  Hatcher  had  no  knowledge  of  the  fact  that  the  name 
of  H.  C.  Price  was  subscribed  to  the  bonds  as  one  of  the  obligors 
therein.  It  was  error  to  give  an  instruction  predicated  on  that 
view,  because  there  is  no  evidence  in  the  record  tending  to  show 
that  the  name  of  Price  had  been  placed  upon  the  bonds  without 
the  knowledge  and  consent  of  Hatcher.  The  evidence  tends  to 
phow  that  the  final  completion  and  delivery  of  these  bonds  was 
when  they  were  delivered  the  second  and  last  time  by  the 
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obligors  to  the  obligee ;  that  when  these  bonds  were  recalled  by 
the  obligors,  as  already  seen,  it  was  with  the  implied  if  not  ex- 
pressed agreement  of  all  parties,  obligors  and  obligee,  that  they 
were  to  be  re-executed  and  redelivered  to  the  obligee;  that, 
under  this  agreement,  when  the  bonds  were  completed  by  the 
additional  signature  desired  by  the  obligors,  and  delivered  to 
the  obligee,  it  was  the  re-executed 'and  finally  completed  con- 
tract contemplated  by  the  parties.  If  this  be  true,  the  rights  of 
the  obligee  and  the  liability  of  the  other  obligors  were  not  af- 
fected by  the  fact  that  the  name  of  one  of  the  obligors  may 
have  been  forged.  The  plea  of  non  est  factum  bars  the  action 
only  as  to  him  who  pleads  it,  and  does  not  affect  the  liability  of 
the  other  defendants  in  a  case  like  this.  Bush  v.  Campbell^  26 
Gratt.  403. 

For  the  foregoing  reasons,  the  court  is  of  opinion — the  judg- 
ment complained  of  being  joint — that  the  same  should  be  re- 
versed ;  and  this  court  proceeding  to  enter  such  judgment  as  the 
lower  court  ought  to  have  entered,  it  is  ordered  that  the  plain- 
tiff take  nothing  by  its  notice  as  to  the  defendant,  H.  C.  Price, 
and  that  he  go  thereof  without  day,  and  that  the  defendant, 
H.C.  Price,  recover  of  the  plaintiff  his  costs  in  the  Circuit  Court 
about  his  suit  in  this  behalf  expended.  And  it  will  be  further 
ordered  that  the  verdict  of  the  jury  be  set  aside  as  to  the  de- 
fendant, John  H.  Perguson,  administrator  of  B.  N.  Hatcher, 
deceased,  and  the  case  remanded  for  further  proceedings  against 
the  personal  representative  of  B.  N.  Hatcher,  deceased,  to  be 
had  in  accordance  with  the  views  expressed  in  this  opinion. 


Reversed, 
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Hitfimonft. 

Ehea  and  Others  v.  Shields,  Trustee,  and  Others. 

December  8,  1904. 

L  Equity  Jurisdiction — Infants*  Estates — Sale  for  Reinvestment'. — ■ 
Courts  of  equity  possess  no  inherent  power,  as  guardians  of  in-~ 
fants,  to  sell  their  real  estate  for  the  purpose  of  reinvestment. 

1  Remedial  Statutes — Construction — Sale  of  Lands  of  Persons  Under ' 
Disability. — The  statute  conferring  upon  courts  of  equity  jurisdic- 
tion to  sell,  for  the  purpose  of  reinvestment,  the  lands  of  persons 
under  disability,  is  highly  remedial,  and  should  receive  a  liberal 
construction  in  order  to  give  effect  to  the  intention  of  the  Legis- 
lature, and  to  enhance  the  remedy. 

3.  Equity — Sale  of  Lands  of  Persons  Under  Disability — What  to  be  Sold. — 

In  a  suit  in  equity,  brought  under  the  statute  for  Xhe  sale  of  lands  • 
of  persons  under  disability,  the  practice  in  this  State  for  many 
years  has  been  to  sell  or  exchange  the  absolute  estate,  in  place  of 
which  the  proceeds  of  sale,  or  the  subject  in  which  they  are  in- 
vested, or  for  which  the  property  is  exchanged,  are  held  upon  the 
same  trusts  and  subject  to  the  same  limitations  as  the  original 
sale,  and  titles  have  been  acquired  and  rights  have  become  vested 
on  the  faith  of  this  construction  of  the  statute  to  such  an  extent 
that  it  would  be  disastrous  to  hold  otherwise,  even  if  the  court 
were  so  inclined. 

4.  Judgments  and  Decrees — Conclusive  Effect — Jurisdiction  of  Court. — 

Where  a  court  has  jurisdiction,  both  of  the  parties  and  the  subject 
matter  of  litigation,  its  decree,  though  erroneous,  is  conclusive  until 
reversed  or  set  aside. 

5.  Estoppel — Sale  on  Request. — A  party  who  is  sui  juris  is  equitably 

estopped  from  objecting  to  the  validity  of  a  sale  made  at  his  own 
solicitation. 

6.  Estoppel — Itkconsistent  Positions  in  a  Suit. — A  party  who  has  as- 

sumed a  certain  position  In  a  cause  and  successfully  maintained  it 
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is  precluded  from  thereafter  assuming  an  inconsistent  position,  if 
it  be  to  ttie  prejudice  of  one  who  has  acquiesced  in  the  position 
formerly  assumed  by  him. 
7.  Purchaser  of  Legal  Title — Latent  Equity. — ^A  bona  fide  purchaser 
of  the  legal  title  is  not  affected  by  a  latent  equity  founded  on  a 
trust,  fraud,  incumbrance,  or  otherwise,  whereof  he  had  no  notice, 
actual  or  constructive. 

Appeal  from  a  decree  pronounced  by  the  Law  and  Chancery 
Court  of  the  city  of  Norfolk,  in  a  suit  in  chancery,  wherein  the 
^appellee,  L.  H.  Shields,  trustee,  was  the  complainant,  and  the 
appellants  and  another  were  the  defendants.  This  was  a  suit 
for  the  sale  of  lands  of  persons  under  disabilities.  Sundry 
pieces  of  land  were  sold,  the  sales  confirmed,  the  purchase 
money  paid,  and  deeds  made  to  the  purchasers.  The  present 
controversy  grows  out  of  a  petition  filed  years  afterwards  by 
the  ultimate  beneficiaries  of  a  trust  fund  asking  the  court  to 
set  aside  and  annul  all  the  previous  proceedings  in  the  cause, 
including  the  sales  and  deeds  to  purchasers,  and  to  strike  the 
case  from  the  docket.  The  purchasers,  who  are  appellees  here, 
were  made  parties  defendants  to  the  petition.  The  other  facts 
sufficiently  appear  in  the  opinion  of  the  court. 

Affirmed, 
R.  Randolph  Hicks,  for  the  appellants. 

D,  Tucker  Brooke,  A,  B.  Seldner  and  John  A.  Beacher,  for 
the  appellees. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

The  real  estate  which  is  the  subject  of  this  controversy  was 
devised  by  Robert  Rhea,  Sr.,  to  his  executor,  in  trust  for  his 
son,  William  H.  Rhea,  Sr.,  for  life,  with  remainder  to  such  of 
his  children  as  should  survive  him.  The  property  consisted  of 
seven  improved  lots  in  the  city  of  Norfolk. 
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By  successive  substitutions,  L.  H.  Shields  succeeded  the 
original  trustee  appointed  by  the  will,  and  at  August  Rules, 
1889,  filed  a  bill  in  equity  in  the  Corporation  Court  of  the  city 
of  Norfolk  against  appellants,  William  H.  Rhea,  Sr.,  and  his 
children — the  latter  all  being  infants  at  that  time — for  the 
sale  of  four  of  the  lots  referred  to,  for  the  payment  of  taxes, 
the  repair  and  improvement  of  the  residue  of  the  property, 
and  the  balance  of  the  proceeds  of  sale  to  be  invested  as  the 
court  might  think  best  to  yield  an  income  for  the  owners. 

The  proceedings  in  the  suit  were  in  technical  compliance 
with  the  statute;  and  upon  the  report  of  a  commissioner  in 
chancery,  to  whom  the  matter  was  referred,  recommending  a 
sale,  the  lots  indicated  were  regularly  sold  under  decrees  in  the 
cause,  the  sales  confirmed,  the  purchase  money  paid  into  court, 
and  deeds  executed  and  delivered  to  the  purchasers. 

The  last  sale  of  these  lots  was  made  and  confirmed  in  Feb- 
ruarv,  1890.  The  suit  then  remained  on  the  docket  of  the 
court,  without  further  steps  being  had  therein,  imtil  August, 
1894,  at  which  time,  after  all  the  remaindermen  had  attained 
their  majority,  the  trustee  and  William  H.  Rhea,  Sr.,  the  life 
tenant  and  a  defendant  in  the  original  bill,  filed  a  joint  petition 
in  the  cause,  in  which  they  allege  that  the  deferred  payment  of 
the  purchase  money  for  a  farm  in  Northampton  county,  which 
had  been  bought  as  a  home  for  appellants,  was  long  past  due, 
that  the  vendor  was  threatening  to  sell  the  property  for  the 
unpaid  purchase  money,  and  praying  that  the  court  would 
authorize  the  special  commissioner  to  borrow  a  sufiicient  sum 
to  discharge  that  indebtedness,  and  secure  the  loan  upon  some 
portion  of  the  Norfolk  city  property  still  held  by  the  trustee 
under  the  will.  The  remaindermen  answered  the  petition,  by 
coimsel,  and  imitod  in  its  prayer.  The  loan,  however,  was  not 
effected,  but  subsequently,  upon  the  written  request  of  all  par- 
ties in  interest,  the  court  decreed  a  sale  of  the  lot  on  Cumber- 
land street. 
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The  property  was  accordingly  sold  and  the  sale  confirmed, 
the  purchaser  complying  with  the  terms  and  receiving  a  con- 
veyance. The  decree  of  confirmation  of  February  23,  1896, 
was  entered  by  the  Court  of  Law  and  Chancery  of  the  city  of 
Norfolk,  which  was  established  in  1895,  and  to  which  court,  by 
force  of  the  statute,  this  suit,  together  with  all  other  chancery 
causes  pending  in  the  corporation  court,  was  regularly  trans- 
ferred. 

In  April,  1897,  the  trustee,  William  H.  Rhea,  Sr.,  and  W. 
W.  Sale,  a  temporary  receiver,  presented  another  petition  to 
the  court  in  which,  after  reciting  the  proceedings  in  the  cause 
and  the  fact  that  creditors  in  a  deed  of  trust  for  upwards  of 
'  $4,000,  which  had  been  placed  upon  a  lot  on  Union  street  by 
authority  of  a  former  decree,  intended  to  enforce  their  lien, 
they  prayed  that  a  sale  of  the  property  might  be  made  to  one 
H.  Davis,  at  a  private  offer  made  by  him,  to  satisfy  the  lien. 
Thereupon  Davis  exhibited  his  petition  to  the  court,  in  which 
he  alleged  that  the  proceedings  in  the  cause  were  not  regular, 
and  sought  to  be  relieved  from  his  bid.  To  obviate  the  objec- 
tion urged  by  him  to  the  regularity  of  the  proceedings,  the 
trustee  and  William  H.  Rhea,  Sr.,  filed  an  amended  and  sup- 
plemental bill  for  the  purpose  of  selling  the  lot  in  question,  to 
which  the  remaindermen  were  made  parties.  These  defendants, 
who,  as  remarked,  were  then  of  age,  by  their  answer  united  in 
the  prayer  of  the  bill.  There  was  a  reference  to  a  commis- 
sioner to  ascertain,  among  other  matters,  whether  the  bid  of 
Davis  was  a  fair  and  sufficient  one  for  the  property ;  whether 
the  interests  of  all  parties,  directly  or  contingently  interested 
in  the  property,  would  be  promoted  by  the  sale,  or  the  rights 
of  any  party  would  be  violated  thereby. 

Upon  the  report  of  the  commissioner,  which  was  not  ex- 
cepted to,  that  Davis'  bid  of  $5,500  was  a  fair  price  for  the  lot ; 
that  the  interests  of  the  persons  directly  or  contingently  in- 
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terested  in  the  property  would  be  promoted  by  the  sale ;  that  all 
persons  living  who  had  any  interest  in  the  property  were  prop- 
erly before  the  court  as  parties  to  the  suit ;  and  that  the  suit  was 
in  regular  form,  and  the  court  had  a  right  to  sell  the  property, 
the  bid  of  Davis  was  accepted,  and  the  sale  to  him  confirmed. 

In  February,  1898,  practically  similar  proceedings  were  had 
with  respect  to  the  lot  on  Cumberland  street,  which  resulted  in 
a  public  sale  of  that  property  to  one  of  the  appellees  at  the 
price  of  $2,615. 

Upon  the  foregoing  facts,  appellants  contend  that  it  was  not 
permissible  under  section  2616  of  the  Code,  as  amended,  for  a 
court  of  equity  at  the  suit  of  the  trustee  of  a  life  estate  in  land, 
to  sell  not  only  the  life  estate,  but  also  the  remainder  limited 
on  that  estate,  over  which  the  trust  did  not  extend;  that  the 
decrees  were,  therefore,  nullities;  that  the  proceedings  under 
them  passed  no  right  or  title  to  the  lots  in  controversy  to  ap- 
pellees; that  the  court  erred  in  dismissing  appellants'  petition 
to  rehear  the  cause,  and  in  refusing  to  declare  the  decrees  and 
sales  made  in  pursuance  of  them  void,  and  of  no  effect. 

The  doctrine  in  this  State  is  well  settled  that  courts  of  equity 
possess  no  inherent  power,  as  guardians  of  infants,  to  sell  their 
real  estate  for  the  purpose  of  reinvestment;  and  the  obvious 
purpose  of  the  statute,  under  which  these  proceedings  were  had, 
is  to  invest  those  courts  with  that  jurisdiction  in  respect  to 
estates  of  all  persons  under  disability. 

The  statute  is  highly  remedial,  and  upon  familiar  principle 
must  receive  a  liberal  construction  to  give  effect  to  the  intention 
of  the  Legislature,  and  enhance  the  remedy.  See  authorities 
cited  in  note  to  sec.  2616,  Code  (1904). 

But  in  addition  to  the  foregoing  considerations,  the  conten- 
tion of  appellants  is  opposed  to  the  construction  heretofore 
placed  upon  the  statute  and  the  course  of  judicial  procedure 
under  it,  which  has  obtained  for  many  years,  certainly  since 
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the  decision  in  the  case  of  Faulkner  v.  DaviSy  18  Gratt.  652. 
The  practice  has  been  to  sell  or  exchange  the  absolute  estate, 
in  place  of  which  the  proceeds  of  sale,  or  the  subject  in  which 
they  are  invested,  or  for  which  the  property  is  exchanged,  are 
licld  upon  the  same  trusts  and  subject  to  the  same  limitations 
as  the  original  estate. 

The  facts  in  the  case  of  Faulkner  v.  DaviSy  supra,  were  as 
follows:  Two  vacant  lots  in  the  city  of  Richmond  were  con- 
veyed in  trust  for  Norton  and  his  wife,  and  the  survivor  of 
them  for  life,  and  upon  the  death  of  the  survivor  to  be  con- 
veyed by  the  trustee  to  their  children  living  at  the  death  of  the 
survivor,  and  the  descendants  of  such  of  the  children  as  should 
be  then  dead  leaving  descendants.  And  upon  the  further  trust, 
that  if  Norton  should  think  it  expedient  to  sell  the  lots,  or  any 
part  of  them,  the  trustee  should  permit  him  to  do  so ;  the  pro- 
ceeds of  sale  to  be  secured  and  held  upon  the  same  trusts.  Nor- 
ton died,  without  having  sold  the  lots,  survived  by  his  wife  and 
five  children,  and  a  bill  was  filed  by  his  widow  against  the  chil- 
dren and  trustees  for  a  sale  of  the  lots.  This  court  held  that, 
while  courts  of  equity  in  Virginia  have  no  authority  imder  their 
general  jurisdiction  to  sell  real  estate  belonging  to  infants,  they 
did  possess  jurisdiction  by  statute  to  sell  land  in  which  infants 
were  interested,  whether  in  possession  or  remainder,  vested  or 
contingent,  if  the  proper  parties  could  be  brought  before  the 
court.  Judge  Moncure,  speaking  for  the  court,  at  page  675, 
says:  "Of  course  the  sale  in  that  case  was  of  the  entire  and 
absolute  estate,  and  not  of  the  contingent  interest  merely.  The 
proceeds  of  sale  and  the  subject  in  which  they  might  be  in- 
vested, were  to  stand  in  the  place  of  the  estate  sold,  and  be 
subject  to  the  same  uses  apd  limitations."  The  opinion  treats 
the  subject  exhaustively,  and  gives  in  detail  the  history  of  the 
le^^islation  with  respect  to  such  sales  in  Virginia. 

In  the  still  easier  case  of  Cooper  v.  Hepburn,  16  Gratt.  55,  it 
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was  held  that  a  father^  as  guardian  of  his  infant  children,  could 
maintain  a  suit  to  sell  real  estate  held  by  himself  for  life  and  by 
his  children  in  remainder. 

So  that,  whatever  may  be  said  of  appellants'  contention  as 
an  original  proposition,  these  decisions  have  adopted  a  different 
construction,  and  titles  to  property  throughout  the  Common- 
wealth have  been  acquired  and  rights  become  vested  on  the 
faith  of  it,  and  a  departure  from  that  construction  at  this  time 
would  be  disastrous  and  indefensible,  even  if  the  court,  as  at 
present  constituted,  were  of  a  contrary  opinion. 

It  follows  from  what  has  been  said  that  the  Corporation 
Court  and  the  Court  of  Law  and  Chancery  of  the  city  of  Nor- 
folk acquired  jurisdiction  both  of  the  parties  and  the  subject 
matter  of  the  litigation;  and  where  that  is  the  case,  although 
the  decrees  may  be  erroneous,  they  are  nevertheless  conclusive 
imtil  reversed  or  set  aside. 

It  also  follows  that  the  titles  of  appellees,  who  are  bona  fide 
purchasers  for  value  and  without  notice,  to  the  lots  first  sold, 
are  valid  and  must  be  upheld. 

In  Zirhle  v.  McCue,  26  Gratt.  617,  the  court  said :  "The  only 
matter  for  inquiry  is :  Did  the  court  have  jurisdiction  of  the 
subject  matter  ?  Were  the  proper  parties  before  it  ?  Were  the 
proceedings  regular?  Was  the  sale  proper  under  all  the  cir- 
cumstances then  surrounding  the  parties?  If  so,  there  is  no 
pretence  for  interfering  with  the  title  of  an  innocent  purchaser, 
because  in  the  light  of  subsequent  occurrences,  the  sale  has 
proven  injudicious  and  imfortunate  for  the  interests  of  the 
infants." 

It  will  also  be  remembered  that  the  remaining  lots  were  sold 
under  decrees  upon  amended  pleadings  in  the  cause,  at  the  in- 
stance and  request  of  the  parties,  all  of  whom  were  at  that  time 
adults;  and  whatever  may  be  said  of  the  irregularity  of  the 
proceedings,  they  are  now  equitably  estopped  from  objecting  to 
the  validitv  of  sales  made  at  their  own  solicitation. 
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"A  person  who  causes  his  land  to  be  sold  for  some  purpose  of 
his  own,  under  a  judiciaL  proceeding  which  turns  out  to  be  void, 
and  receives  and  retains  the  proceeds  of  sale,  cannot  afterwards 
be  heard  to  question  its  validity.  He  has  made  his  election." 
Williarmon  v.  Jones  (W.  Va.),  19  S.  E.  436,  25  L.  K.  A.  222; 
Fairfax  v.  MusBj  4  Munf.  124. 

Such  conduct  would  also  violate  the  rule  whereby  a  party 
who  has  assumed  a  certain  position  in  a  cause,  and  successfully 
maintained  that  position,  is  precluded  from  thereafter  assuming 
An  inconsistent  position,  if  it  be  to  the  prejudice  of  one  who  has 
Acquiesced  in  the  position  formerly  assumed  by  him.  Davis  v. 
Wakelee,  156  U.  S.  680,  15  Sup.  Ct.  560,  39  L.  Ed.  187 ;  Danids 
V.  Teamy,  102  U.  S.  415,  26  L.  Ed.  187 ;  C.  &  0.  By.  Co.  v. 
Bison,  99  Va.  19,  37  S.  E.  320. 

It  must  be  observed  that  the  only  persons  who  are  made  de- 
fendants and  whose  rights  are  sought  to  be  affected  by  the  peti- 
tion to  rehear  are  appellees,  all  of  whom  belong  to  that  favored 
class  in  a  court  of  equity,  bona  fide  purchasers  for  value  and 
without  notice.  As  to  such  purchasers,  this  court  has  declared 
that  **it  is  settled  law  that  a  bona  fide  purchaser  of  the  legal 
title  is  not  affected  by  any  latent  equity  founded  on  a  trust, 
fraud,  incumbrance,  or  otherwise,  whereof  he  had  not  notice, 
actual  or  constructive.''  Carter  v.  Allen,  21  Gratt.  241 ;  Iron 
Co.  V.  Trent,  83  Va.  397,  2  S.  E.  713 ;  Bank  v.  Blanchard,  90 
Va.  22,  17  S.  E.  742. 

While  the  court  feels  constrained  to  hold  that  the  petition 
was  properly  rejected  as  to  these  defendants,  an  examination  of 
the  record  makes  it  painfully  apparent  that  there  has  been  a 
miscarriage  of  justice  in  the  case,  a  result  brought  about  by  the 
misconduct  of  the  trustee  and  former  counsel  of  these  unfor- 
tunate litigants,  by  whose  malversation  and  imposition  on  the 
courts  they  have  been  stripped  of  a  valuable  inheritance.  The 
situation  is  rendered  the  more  regrettable  by  the  circumstance 
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that  the  property  has  passed  beyond  the  court's  control,  and  it 
is  powerless  to  repair  a  great  wrong. 

The  developments  in  the  case  accentuate  the  necessity  for  the 
exercise  of  such  vigilance  on  the  part  of  trial  courts,  in  dealing 
with  this  class  of  cases,  as  will  render  the  recurrence  of  similar 
results  impossible ;  otherwise  a  benign  statute  specially  enacted 
for  the  protection  of  the  unfortimate  may  be- converted  into  an 
instrument  for  their  destruction. 

There  is  no  error  in  the  decree  complained  of,  and  it  is 
affirmed. 

Affinned, 
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BuRWELL   V.    BuRWELiL  AND   OtHERS. 

December  8,  1904. 

1.  Undue  Influence — Presumption — Parent  and  Child, — There  is  no  pre- 

sumption of  invalidity  as  to  a  bond  executed  by  a  mother  to  her 
son  for  services  rendered  by  him  as  her  agent  eight  years  prior 
to  the  date  of  .the  bond.  If  fraud  or  undue  influence  is  relied  upou 
as  a  defense,  it  must  be  proved  as  a  fact  as  in  other  cases,  and  the 
burden  is  on  the  party  alleging  it.  Even  a  gift  from  a  parent  to  a 
child  is  not  presumed  to  be  invalid,  though  it  may  be  shown  that 
actual  undue  influence  was  exercised. 

2.  Use  and  Occupation  of  Land — Ta^es  Paid  by  Occupant, — It  is  error 

to  charge  a  child  with  the  rental  value  of  his  parent's  land  occu- 
pied by  him  after  the  parent's  death,  without  giving  him  an  op- 
portunity to  show  what  taxes  and  other  proper  charges,  if  any, 
paid  by  him  he  is  entitled  to  have  set-oft  against  the  use  of  the 
land  during  that  period. 

Appeal  from  a  decree  pronounced  by  the  Circuit  Court  of 
Franklin  county,  in  a  suit  in  chancery,  wherein  appellant,  suing 
on  behalf  of  himself  and  other  creditors  of  his  mother,  was  the 
complainant,  and  the  appellees  were  the  defendants. 

Reversed. 

« 

The  opinion  states  the  case. 


pUlard  &  Lee,  for  the  appellants. 
8.  &  M.  Griffin,  for  the  appellees. 
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Buchanan,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  instituted  a  creditor's  suit  against  the  estate  of 
his  mother,  Mary  E.  Burwell,  deceased.  His  claim  was  evi- 
denced by  a  bond  for  $4,000,  given,  as  stated  in  the  bond,  for 
services  rendered  his  mother  from  January  1,  1869,  until  De- 
cember 31,  1876,  under  a  contract  between  the  appellant  and 
his  mother  for  the  management  of  her  farm  and  business.  That 
agreement  was  terminated  by  the  mother  at  the  expiration  of 
the  year  1876,  and  the  appellant,  who  was  unmarried,  after- 
wards, and  until  her  death  in  the  year  1897,  remained  with  her 
under  an  arrangement  between  them,  by  which  he  was  to  culti- 
vate her  lands,  and  each  receive  a  certain  portion  of  the  crops. 

The  bond  of  the  appellant  was  executed,  as  appears  from  its 
date,  on  May  14,  1884.  The  defense  chiefly  relied  on  to  defeat 
the  appellant's  recovery  is  that  he  did  not  keep  and  perform  his 
agreement  with  his  mother,  and  was  therefore  not  entitled  to  the 
compensaticm  therein  provided  for,  and  for  which  the  bond  was 
given,  and  that  he  procured  the  execution  of  the  bond  by  false 
representations  to,  and  improper  or  undue  influence  over,  her. 
Upon  a  hearing  of  the  cause,  the  Circuit  Court  disallowed  his 
claim.    From  that  decree  this  appeal  was  allowed. 

The  appellant  insists  that  the  Circuit  Court  erred  in  holding 
that  such  confidential  relations  existed  between  him  and  his 
mother  when  the  bond  was  executed  as  imposed  upon  him  the 
duty  of  showing  that  its  execution  was  procured  in  good  faith 
after  a  full  disclosure  of  all  the  facts  and  circumstances  affect- 
ing the  transaction,  and  in  the  absence  of  all  undue  influence. 

There  are  certain  relations  in  life,  which,  from  the  peculiar 
confidence  necessarily  subsisting,  courts  of  equity  feel  bound  to 
guard  and  protect.  These  are  guardian  and  ward ;  trustee  and 
cestui  que  trust;  attorney  and  client;  principal  and  agent; 
parent  and  child,  and  the  like.     Transactions  between  persons 
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occupying  such  confidential  relations  are  viewed  with  jealous 
vigilance  by  courts  of  equity.  1  Story's  Eq.  Jur.,  sections  307 
to  323. 

While  the  natural  and  just  influence  which  a  parent  has  over 
a  child  renders  it  peculiarly  important  for  courts  to  watch  over 
and  protect  the  interests  of  the  latter,  and  to  set  aside  contracts 
and  conveyances,  whereby  benefits  are  secured,  by  children  to 
their  parents,  if  they  are  not  entered  into  with  scrupulous  good 
faith,  and  are  not  reasonable  under  the  circumstances,  the  same 
rule  does  not  apply  where  contracts  and  conveyances  are  made 
by  which  benefits  are  secured  by  the  parent  to  the  children.  In- 
stead of  such  contracts  and  conveyances  being  guarded  with  a 
jealous  eye,  they  will  generally  be  presumed  to  be  free  from 
suspicion,  and  the  party  who  claims  that  they  were  procured  by 
imdue  influence  must  generally  prove  it. 

Mr.  Pomeroy  says,  in  discussing  the  transactions  between 
parent  and  child,  that  ^*A  child  is  presumed  to  be  under  the 
exercise  of  parental  influence  as  long  as  the  dominion  of  the 
parent  lasts.  Whilst  that  dominion  lasts  it  lies  upon  the  parent 
maintaining  the  gift  to  disprove  the  exercise  of  parental  influ- 
ence, by  showing  that  the  child  had  independent  advice,  or  in 
some  other  way.  When  the  parental  influence  is  disproved,  or 
that  influence  has  ceased,  a  gift  from  a  child  stands  upon  the 
same  footing  as  any  other  gift,  and  the  question  to  be  deter- 
mined is,  whether  there  was  a  deliberate  unbiased  intention  on 
the  part  of  the  child  to  give  to  the  parent.  Where  the  positions 
of  the  two  parties  are  reversed ;  where  the  parent  is  aged,  in- 
firm, or  otherwise  in  a  condition  of  dependence  upon  his  own 
child,  and  the  child  occupies  a  corresponding  relation  of  author- 
ity, conveyances  conferring  benefits  upon  the  child  may  be  set 
aside.  Cases  of  this  kind  turn  plainly  upon  the  exercise  of 
actual  undue  influence,  and  not  upon  any  presumption  of  in- 
validity. A  gift  from  parent  to  child  is  certainly  not  presumed 
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to  be  invalid."  2  Pom.  Eq.  Jur.,  sec.  962.  And  a  fortiori  there 
is  no  such  presumption  as  to  a  contract  based  upon  a  valuable 
consideration. 

In  the  case  of  Greer  v.  Greers,  9  Gratt.  332,  a  man  in  extreme 
old  age  conveyed  the  whole  of  his  estate  to  one  of  his  sons,  and 
this  court  held  that  as  he  had  sufficient  capacity  to  understand 
what  he  was  doing,  and  there  was  no  direct  proof  of  fraud  or 
undue  influence,  the  improvidence  and  injustice  of  the  act  in  dis- 
inheriting his  other  children  did  not  give  rise  to  a  presumption 
of  an  abuse  of  confidence,  or  justify  the  court  in  setting  aside 
the  conveyance. 

In  the  case  of  Orr  v.  Penningioriy  93  Va.  268,  278,  24  S.  E. 
928,  where  a  father,  a  month  before  his  death,  had  conveyed 
substantially  all  of  his  property  to  one  of  liis  four  children,  and 
it  was  sought  to  set  aside  the  conveyance  upon  the  ground  that 
the  grantee  had  procured  its  execution  by  the  exercise  of  undue 
influence  over  the  grantor  when  his  mind  was  weakened  by  the 
infirmities  of  age  and  disease,  the  rule,  as  stated  by  Mr.  Pome- 
roy  and  quoted  above,  that  such  cases  turn  upon  the  exercise  of 
actual  undue  influence  of  the  child  over  the  parent,  and  not 
upon  any  presumption  of  invalidity,  was  approved,  and  followed.. 

While  the  bond  in  this  case  was  executed  for  services  ren- 
dered as  agent,  they  were  rendered  under  an  agreement  which 
had  been  terminated  more  than  eight  years  before  5  long  after 
the  relation  of  principal  and  agent  created  by  it  had  ceased  ta 
exist,  and  when  they  had  the  riglit  to  deal  with  each  other  in  the 
same  manner  as  other  persons.    2  Pom.  Eq.  Jur.  959. 

We  are  of  opinion,  that  there  were  no  such  confidential  rela- 
tions existing  between  the  appellant  and  his  mother  when  the 
bond  was  executed  as  raised  any  presumption  of  its  invalidity. 
The  burden,  therefore,  of  showing  that  the  appellant  had  pro- 
cured the  execution  of  the  bond  by  fraud  or  undue  influence 
was  upon  the  appellees. 
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Their  evidence  consisted  of  the  depositions  of  two  brothers 
and  two  sisters  of  the  appellant.  Their  testimony  was  for  the 
most  part  hearsay  or  irrelevant,  and  upon  exception  that  por- 
tion of  it  was  excluded  by  the  Circuit  Court.  They  knew  noth- 
ing of  the  circumstances  under  which  the  bond  was  executed. 
Indeed,  they  did  not  know  that  it  had  been  executed  imtil  after 
the  mother's  death.  The  evidence  does  not  prove  that  any  un- 
due influence  was  exercised,  or  any  false  representation  made, 
to  induce  the  mother  to  execute  the  bond.  There  is  no  pretence 
that  she  was  not  a  woman  of  vigorous  mind,  in  full  possession  of 
all  her  faculties  at  the  date  of  the  bond  and  for  vears  after- 
wards, — up  to  the  time  of  her  death,  so  far  as  the  record  shows. 
She  made  her  will  in  the  year  1889,  added  codicils  to  it,  and 
lived  until  1897,  thirteen  years  after  the  bond  was  executed. 

Upon  all  the  facts  and  circumstances  of  the  case,  we  are  of 
opinion  that  the  bond  of  the  appellant  is  a  valid  claim  against 
his  mother's  estate,  and  that  the  exceptions  to  the  report  of  the 
commissioner,  which  so  found,  should  have  been  overruled,  and 
the  report  confirmed. 

The  action  of  the  court  in  charging  the  appellant  with  the 
rental  value  of  the  lands  of  his  mother's  estate  held  by  him  since 
her  death  is  assigned  as  error. 

The  answer  filed  in  the  case  prays  that  if  the  appellant's  bond 
or  any  part  thereof  is  held  to  be  a  valid  debt  against  the  estate 
of  his  mother,  he  shall  be  required  to  render  an  account  of  his 
transactions  as  manager  of  her  lands  both  during  her  life,  and 
since  her  death. 

The  commissioner,  in  ascertaining  the  value  of  the  decedent's 
lands,  took  evidence  of  their  rental  value,  and  among  other  wit- 
nesses ho  called  to  testify  upon  that  point  was  the  appellant. 
Upon  that  evidence  the  court  entered  a  decree  against  him  for 
the  rental  value  of  the  lands  after  his  mother's  death,  without 
giA-ing  him  an  opportunity  to  show  what  taxes  and  other  proper 
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charges,  if  any,  paid  by  him,  he  was  entitled  to  have  set  off 
against  the  use  of  the  land  during  that  period.    This  was  error. 

For  this  error,  and  the  disallowance  of  the  appeUant's  debt, 
the  decree  appealed  from  must  be  reversed  to  that  extent,  and 
in  other  respects  affirmed,  and  the  cause  remanded  for  further 
proceedings,  in  which  such  accounts  -may  be  ordered  as  are 
necessary  to  ascertain  what  sums,  if  any,  the  appellant  is  in- 
debted to  his  mother's  estate  for  the  use  of  her  lands. 

Reversed. 


320  EiCHMOND  V.  Gay.  [X03 

Syllabus. 


lfticf|iuouft^ 


City  of  Eiohmond  v.  Gay's  Administratbix. 

January  12,  1906. 
Absent,  Keith,  P. 

1.  Negligence — How  Charged — C(i8e  at  Bar, — ^A  charge  of  negligence 

on  the  part  of  a  defendant,  though  general,  is  sufficient,  if  the 
facts  alleged  are  such  as  to  enable  the  court  to  say,  on  demurrer, 
that  if  proved  the  plaintift  is  entitled  to  recover.  In  the  case  at 
bar,  the  house  of  the  plaintiffs  intestate  was  situate  on  one  street 
and  near  another,  under  both  of  which  the  defendant  had  gas 
mains.  The  first  count^stated  the  negligent  escape  of  gas  from  the 
pipes  under  one  of  these  streets;  the  second  count  from  pipes 
under  the  other  street,  and  the  third  count  charged  the  negligent 
escape  of  gas  from  defendant's  pipes,  without  designating  the 
street.  The  plaintift  could  not  know  certainly  from  which  pipe 
the  gas  escaped.  This  fact  was  peculiarly  within  the  defendant's 
knowledge,  and  hence  the  third  count  was  sufficient. 

2.  Negligence — When  a  Question  for  the  Jury — Case  at  Bar — Escapinff 

(Jos. — Although  deceased,  who  was  asphyxiated  by  illuminating 
gas,  may  have  known  that  gas  had  been  escaping  in  other  parts 
of  the  house  than  the  room  occupied  by  her,  and  that  such  gas 
w)ei8  dangerous  to  human  life,  yet  if  eftorts  had  been  made  to 
remedy  the  trouble,  and  there  is  evidence  tending  to  show  that 
no  gas  had  escaped  in  the  room  occupied  by  her,  and  that  on  the 
night  of  the  asphyxiation  no  gas  was  escaping  as  late  as  midnight, 
the  question  whether  or  not  she  was  guilty  of  contributory  negli- 
gence in  occupying  her  room  on  that  night,  or  in  not  taking  other 
precautions  for  her  safety,  is  one  for  the  jury.  Her  failure  to  do 
so  was  not  contributory  negligence  as  a  matter  of  law. 

3.  Negligence — EscuiAng  Gas — Proximate  Cause — Snpernedin^^  Caune — Re- 

itponsible  Cause. — If,  owing  to  a  negligent  failure  properly  to  main* 
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tain  gas  mains,  illuminating  gas  escapes  into  an  abandoned  sewer, 
and  thence,  through  a  private  connecting  pipe,  into  a  private  build- 
ing, killing  the  occupant,  the  negligence  in  permitting  the  gas  to 
escape  is  the  proximate  cause  of  the  death,  unless  there  was  some 
other  superseding  or  responsible  cause  intervening  between  such 
negligence  and  the  resulting  death.  To  be  a  superseding  cause, 
whether  intelligent  or  not,  it  must  so  entirely  supersede  the  de- 
fendant's negligence  that  it  alone,  without  the  defendant's  negli- 
gence contributing  (hereto  in  the  slightest  degree,  produces  the  in- 
jury. To  be  a  responsible  cause  it  must  be  the  culpable  act  of  a 
human  being  who  is  legally  responsible  for  his  act. 

Error  to  a  judgment  rendered  by  the  Law  and  Equity  Court 
of  the  city  of  Richmond,  in  an  action  of  trespass  on  the  case, 
wherein  the  defendant  in  error  was  the  plaintiff,  and  the  plain- 
tiff in  eror  was  the  defendant. 

Affirmed. 
The  opinion  states  the  case. 

H.  R.  Pollard,  for  the  plaintiff  in  error. 

R.  L.  Montague  J  P.  A.  Smith,  and  Meredith  &  Cocke,  for  the 
defendant  in  error. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  instituted  against  the  city  of  Richmond  by 
the  personal  representative  of  Mrs.  Fetnah  D.  Gay,  deceased,  to- 
recover  damages  for  the  asphyxiation  and  death  therefrom  of 
the  plaintiff's  intestate,  caused  by  the  alleged  negligence  of  the 
defendant  city,  in  permitting  illuminating  gas  (which  it  manu- 
factured and  furnished  to  its  residents  for  gain)  to  escape  from 
its  gas  mains  into  the  room  in  which  Mrs.  Gay  was  sleeping. 
Upon  the  trial  of  the  cause  there  was  a  verdict  and  judgment 
for  the  plaintiff,  and  to  that  judgment  this  writ  of  error  was 

awarde<J. 

Vol.  cm — 41 


322  Richmond  v.  Gay.  [103 

Opinion. 

The  first  error  assigned  is  the  action  of  the  court  in  over- 
*ruling  the  demurrer  to  the  declaration. 

The  first  ground  of  demurrer,  which  was  to  the  declaration 
«nd  each  count  thereof,  was  that  the  "statute  imder  which  the 
action  was  brought  (sections  2902  and  2903,  Code  of  1887)  for 
the  wrongful  act,  neglect  or  default  of  any  person  or  corpora- 
tion, has  no  application  to  an  action  against  a  municipal  cor- 
poration by  the  personal  representative  of  one  who  died  from  a 
-cause  superinduced  by  neglect  to  take  sanitary  precautions  on 
the  part  of  the  public  authorities  in  the  construction  or  mainten- 
ance of  its  gas  mains,  as  alleged  in  the  declaration.^'  That 
ground  of  demurrer  is  abandoned  here  by  the  coimsel  of  the  city 
in  his  oral  argument. 

The  other  ground  of  demurrer  was  that  the  third  count  to  the 
^leclaration  did  not  "allege  with  sufficient  certainty  what  par- 
ticular mains  of  the  citv  of  Richmond  the  defendant  had  failed 
to  examine  for  the  purpose  of  ascertaining  whether  such  mains 
were  in  an  improper  and  unsafe  condition." 

The  Franklin  House,  in  which  the  plaintiff's  intestate  was 
asphyxiated,  was  situated  on  Franklin  street,  and  was  very  near 
Governor  street  of  the  defendant  city.  In  the  first  count  in  the 
-declaration  it  is  charged  that  the  gas  escaped  from  the  main  in 
Franklin  street.  In  the  second  count  it  is  charged  that  it 
escaped  from  the  main  in  Governor  street.  The  plaintiff  could 
not  know  with  certainty  from  what  mains  the  gas  escaped  as 
they  were  laid  imderground,  and  she  had  no  right  to  disturb  the 
streets  so  that  she  could  inspect  them  and  ascertain  where  the 
leak  was.  That  was  a  fact  peculiarly  within  the  knowledge  of 
the  defendant.  Having  charged  in  the  first  and  second  counts 
of  the  declaration  that  the  gas  had  escaped  from  certain  mains, 
those  nearest  to  the  Franklin  House,  the  plaintiff,  no  doubt,  out 
of  abundant  caution,  not  knowing  precisely  what  the  evidence 
would  be,  added  the  third  count.    While  it  is  general,  it  states 
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suflScient  facts  to  enable  the  court  to  say  on  demurrer,  that  if 
the  facts  stated  are  proved,  the  plaintiff  is  entitled  to  recover, 
and  therefore  states  a  good  cause  of  action.  HortensteMs 
admr.  v.  Va.-Carolina  Ey.  Co.,  102  Va.  914,  47  S.  E.  996.  For 
if  the. defendant  did  negligently  allow  the  gas  to  escape  from 
any  of  its  mains  and  injury  resulted  to  the  plaintiff's  intestate 
therefrom,  without  fault  on  her  part,  it  was  liable  in  damages 
therefor. 

The  action  of  the  court  in  refusing  to  give  instruction  "D" 
asked  for  by  the  defendant  city,  is  assigned  as  error.  By  that 
instruction  the  court  was  asked  to  tell  the  jury  that  if  Mrs.  Gay 
knew,  or  ought  to  have  kno^vn,  prior  to  the  accident,  that  illu- 
minating gas  was  escaping  into  the  house  occupied  by  her,  and 
that  such  gas  was  dangerous  to  life,  it  was  her  duty  to  have 
withdrawTi  from  the  premises,  or  to  have  taken  other  precau- 
tions for  her  safety,  and  her  failure  to  do  so  was  contributory 
negligence  as  a  matter  of  law. 

The  eWdence  shows  that  gas  had  been  escaping  from  time  to 
time  into  the  printing  office  on  the  first  floor  of  the  Franklin 
House,  and  also  into  some  of  the  rooms  on  the  other  floors,  for 
some  three  weeks  prior  to  the  asphyxiation  of  Mrs.  Gay,  and 
that  the  city  authorities  had  been  notified  of  that  fact,  and 
that  they  had  made  some  efforts,  though  not  very  promptly  nor 
energetically,  to  remedy  the  trouble,  but  had  not  succeeded  in 
doing  so.  There  was  evidence  tending  to  show  that  no  gas  had 
escaped  into  the  room  occupied  by  Mrs.  Gay ;  that  on  the  night 
she  was  asphyxiated  her  daughter  visited  her  room  twice  after 
her  mother  had  retired,  once  as  late  as  midnight,  and  that  upon 
neither  occasion  was  gas  escaping  into  the  room.  Whether  or 
not,  with  knowledge  of  these  facts  and  of  the  further  fact  that 
illuminating  gas  was  dangerous  to  life,  Mrs.  Gay  was  guilty  of 
a  manifest  want  of  ordinary  care  and  prudence  in  remaining  in 
the  house,  or  in  not  taking  other  precautions  for  her  safety,  was 
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clearly  a  matter  for  the  jury.  (2  Shear.  &  Red.  on  Neg.,  see. 
69G ;  Holly  v.  Burton^  £c.  Co.,  8  Gray,  123, 132-3,  69  Am.  Dec. 
233)  and  the  court  properly  refused  to  give  the  instruction 
imder  consideration.  The  question  of  contributory  negligence 
was  fairly  submitted  to  the  jury  by  the  defendant's  instruc- 
tion ^^C." 

The  next  and  remaining  error  assigned  in  the  petition  is  to 
the  action  of  the  court  in  refusing  to  give  instruction  "G"  asked 
for  by  the  city.  **That  instruction  was  intended,"  as  the  city 
insists,  "to  lay  down  the  proposition,  that  if  the  evidence  showed 
that  the  abandoned  sewer  in  Franklin  street  was  not  a  city 
sewer,  and  that  gas  escaped  into  it,  and  from  it,  through  a  pri- 
vate connecting  pipe,  into  the  building,  then  the  city  was  not 
responsible  for  its  alleged  failure  properly  to  maintain  its  gas 
mains,  for  the  reason  that  its  failure  was  not  the  proximate 
cause  of  the  injury  complained  of." 

The  fact  that  the  escaping  gas  reached  Mrs.  Gay's  chamber, 
in  the  manner  indicated  in  the  instruction,  instead  of  directly 
from  the  city's  gas  mains,  does  not  render  its  negligence  any  the 
less  the  proximate  cause  of  her  death,  unless  there  was  some 
cause  intervening  between  the  defendant's  negligence  and  her 
death.  And  in  order  to  excuse  the  defendant's  negligence,  this 
intervening  cause  must  be  either  a  superseding  or  responsible 
cause.  To  be  a  superseding  cause,  whether  intelligent  or  not,  it 
must  so  entirely  supersede  the  operation  of  the  defendant's 
negligence,  that  it  alone,  without  the  defendant's  contributii^ 
negligence  thereto  in  the  slightest  degree,  produces  the  injury. 
To  be  a  responsible  cause,  it  must  be  the  culpable  act  of  a  human 
being  who  is  legally  responsible  for  his  act.  Shear.  &  Red.  on 
Neg.,  sec.  32 ;  Standard  Oil  Co.  v.  WaJcefield^s  admr,,  102  Va. 
824,  832,  47  S.  E.  830. 

There  was  clearly  no  such  intervening  cause  in  this  case,  and 
the  defendant's  negligence  was  the  proximate  cause  of  the 
injury  complained  of. 
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Neither  were  the  facts  hypothetically  stated  in  the  instruc- 
tion evidence  of  contributory  negligence.  Mrs.  Gay  was  in  no 
wise  responsible  for  the  condition  of  the  old  sewer,  and  if  she 
had  been  she  could  not  anticipate  that  the  city  would  allow  its 
illuminating  gas  to  escape  from  its  gas  mains  into  the  sewers  of 
the  city,  whether  they  belonged  to  the  city  or  to  private  in- 
dividuals. 

This  question  of  contributory  negligence  was  relied  on  in 
Keeble  v.  City  of  Philadelphiay  105  Penna.  St.  41,  in  a  somewhat 
similar  case.  In  dealing  with  that  question  the  Supreme  Court 
of  Pennsylvania  used  the  following  language :  ^^ A  good  deal 
has  been  said  in  the  argument  of  this  case  about  the  defective- 
ness and  untrapped  condition  of  the  plaintiff's  sewer,  and  an 
endeavor  has  been  made  through  it  to  charge  him  with  contri- 
Dutory  negligence.  But  this  matter  has  nothing  at  all  to  do  with 
the  case.  If  he  had  a  bad  or  imperfect  branch  sewer,  he  mus^ 
nm  the  risk  of  the  deleterious  effects  of  sewer  gas,  for  that  must 
DC  expected  in  a  common  sewer,  but  he  had  no  right  to  expect 
that  it  would  become  a  conduit  for  illuminating  gas.  As  well 
might  he  expect  that  it  would  be  made  a  storehouse  for  gun- 
powder." 

The  instruction  was  properly  refused. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  com- 
plained of,  and  that  it  should  be  affirmed. 

Affirmed, 
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Chesapeake  &  Ohio  Railway  Co.  v.  Smith. 

January  12,  1905. 

Absent,  Gardwell,  J. 

1.  Jurors — Disqualification — Friendship — Physician     and     Patient. — Tbe 

fact  that  Jurors  in  a  civil  case  are  friends  of  the  plaiotlft,  and  that 
he  is  their  family  physician,  does  not  per  se  disqualify  them  from 
sitting  in  the  case.  The  trial  court  must  determine  from  all  the 
facts  before  it  whether  or  not  a  Juror  is  competent.  In  the  absence 
of  other  evidence,  his  statement  on  his  voir  dire  that  the  relation 
would  not  influence  his  verdict  is  sufficient  to  warrant  his  accept- 
ance. 

2.  Railroads — Safe  Statiotis — Lights. — It  is  the  duty  of  railroad  com- 

panies, for  the  protection  of  passengers  carried  or  to  be  carried, 
on  its  trains,  to  provide  and  maintain  at  its  stations  reasonably 
safe  and  adequate  ways  for  approaching  and  leaving  its  trains, 
and,  at  night,  to  have  such  ways  reasonably  lighted  a  sufficient 
time  before  and  after  the  arrival  and  departure  of  each  train  to 
enable  passengers  to  avoid  danger. 

3.  Railroads — Passengers — Invitation  to  Alight — Safe  Way  to  Station — 

Lights — Case  at  Bar — Proximate  Comsc. — ^Where  passengers  on  a 
railroad  are  invited,  expressly  or  impliedly,  to  get  oft  a  train  at  a 
place  other  than  that  at  which  they  usually  alight,  and  there  is 
any  special  danger  attending  their  approach  to  the  station,  it  is 
the  duty  of  the  railway  company  to  warn  them  of  such  danger, 
and  to  aid  them  in  reaching  the  station  in  safety.  This  is  espe- 
cially true  in  the  night-time.  In  the  case  at  bar  a  passenger  got 
off  on  such  invitation,  and  in  making  his  way  along  the  track  to 
the  platform,  on  a  very  dark  night,  fell  through  a  cattle  guard 
over  which  it  was  necessary  for  him  to  pass,  which  was  not  lighted, 
and  of  which  he  had  no  previous  knowledge,  and  was  injured.  It  is 
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held  that  the  negligence  of  the  company  in  failing  to  furnish  light, 
or  to  give  any  warning  ot  the  danger  was  the  proximate  cause  of 
the  injury,  and  the  failure  of  the  passenger  to  walk  through  half 
a  dozen  coaches  to  reach  the  platform  before  getting  oft,  or  to 
require  th«  conductor  to  pull  up  to  the  platfcHin  was  not  such  con- 
tributory negligence  as  would  bar  recovery. 

Error  to  a  judgment  rendered  by  the  Circuit  Court  of  Flu- 
vanna county,  in  an  action  of  trespass  on  the  case,  wherein  the 
defendant  in  error  was  the  plaintiff,  and  the  plaintiff  in  error 
was  the  defendant. 

Affirmed, 

The  opinion  states  the  case. 

A.  K.  £  D.  H.  Leake,  for  the  plaintiff  in  error. 

Gray  &  Gray,  for  the  defendant  in  error. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

O.  M.  Smith  instituted  this  action  against  the  Chesapeake  & 
Ohio  Railway  Company,  to  recover  damages  for  injuries  re- 
ceived by  him,  resulting  from  the  alleged  negligence  of  the  rail- 
way company. 

Upon  the  trial  of  the  cause,  there  was  a  judgment  in 
his  favor,  and  to  that  judgment  this  writ  of  error  was  awarded. 

The  first  error  assigned  in  the  petition  is  to  the  action  of  the 
Circuit  Court  in  overruling  the  demurrer  to  the  declaration  and 
to  each  count  thereof.  This  assignment  of  error  was  abandoned 
in  the  oral  argument,  and  properly  so,  as  each  count  sets  out  a 
good  cause  of  action. 

The  second  assignment  of  error  is  to  the  refusal  of  the  court 
to  sustain  the  railway  company's  objection  to  certain  members 
of  the  jury  who  were  sworn  to  try  the  case.     The  objection 
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made  to  these  jurors  is  that  they  were  friends  of  the  plaintiff, 
and  that  he  was  their  family  physician. 

The  bill  of  exceptions  shows  that  when  examined  on  their 
voir  dire  they  "stated  that  they  were  friends  of  the  plaintiff,  and 
that  he  was  their  family  physician ;  but  that  such  relation  to  the 
plaintiff  woidd  have  no  influence  upon  their  verdict.'^  A  juroi 
is  not  disqualified  from  sitting  in  a  case  because  he  is  a  friend  of 
one  of  the  litigants,  (Rex  v.  Greachj  38  E.  C.  L.  195)  nor  where 
there  is  great  intimacy  between  their  families,  imless  it  appears 
that  such  relations  will  interfere  with  his  impartiality  of  action. 
Montague^s  case,  10  Gratt.  767,  774. 

There  are  certain  relations  in  life  from  which  the  law  con- 
<;lusively  presumes  bias,  such  as  affinity  or  consanguinity  within 
<*ertain  degrees,  and  when  a  juror  is  examined  upon  his  voir  dire 
and  it  appears  that  such  relationship  exists,  that  alone  is  suffi- 
cient to  exclude  him  from  the  jury,  although,  in  fact,  he  may  be 
free  from  all  bias.  There  are  other  relations  existing  between 
juror  and  litigant  from  which  the  law  raises  no  presumption  of 
bias,  yet  if  upon  his  examination  it  appears  that  the  juror  is  not 
impartial,  the  law  excludes  him.  In.  such  a  case  the  trial  court 
must  determine  the  juror's  competency  from  all  the  facts  before 
it.  The  juror  may  state  and  honestly  believe  that  he  is  free 
from  all  bias,  and  yet  it  may  appear  from  his  own  or  from 
extraneous  evidence,  or  both,  that  such  may  not  be  the  fact. 
The  object  of  the  law  in  all  cases  is  to  obtain  an  intelligent  as 
well  as  impartial  jury.  In  order  to  do  this,  it  is  neither  neces- 
sary nor  wise  to  determine  the  juror's  impartiality  by  extending 
and  applying  arbitrary  or  technical  presumptions  which  may 
have  the  effect  of  excluding  the  most  competent  man  on  the  list 
from  the  jury.  Sustaining  challenges  for  favor  on  slight 
grounds,  as  was  said  by  the  General  Court  in  Moran^s  cdse,  9 
Leigh,  651,  656,  tends  to  place  the  administration  of  justice  in 
the  hands  of  the  most  ignorant  and  least  discriminating  portion 
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of  the  community,  by  which  the  safety  of  the  accused  may  be 
endangered,  and  the  proper  administration  of  the  laws  put  to 
hazard;  and  we  are  therefore  not  disposed  to  enlarge  the 
groimds  of  challenge  beyond  those  properly  deducible  from  the 
oases  heretofore  decided.  We  have  been  cited  to  no  case,  nor 
have  we  found  one  in  our  investigation  which  holds  that  where 
the  relation  of  physician  and  patron  exists  the  law  conclusively 
presumes  such  bias  that  neither  is  competent  to  act  as  juror  in 
a  case  to  which  the  other  is  a  party.  The  contrary  has  been  held 
in  the  case  of  attorney  and  client  {Rex  v.  Greach,  supra)  who  in 
many  respects  occupy  similar  relations.  The  examination  of  the 
jurors  in  question,  and  that  was  the  only  evidence  before  the 
court,  could  leave  no  doubt  in  the  mind  of  the  court  as  to  their 
competency,  and  it  did  not  err  in  accepting  them  as  jurors. 

The  third  assignment  of  error  is  to  the  action  of  the  court  in 
overruling  the  railway  company's  demurrer  to  the  evidence. 

The  facts,  as  they  appear  upon  the  demurrer  to  the  evidence, 
are  substantially  as  follows:  The  plaintiff,  with  his  wife, 
mother,  and  sister  had  on  the  morning  of  the  accident  gone  from 
Columbia,  a  station  on  the  railway  company's  line,  to  Richmond, 
on  an  excursion  train,  consisting  of  twelve  coaches,  carrying 
about  one  thousand  passengers.  The  train  returned  that  even- 
ing, reaching  Columbia  behind  time,  and  after  dark.  As  the 
train  approached  the  station,  and  immediately  before  it  stopped, 
a  brakeman  opened  the  front  door  of  the  rear  car  in  which  the 
plaintiff  was  riding,  called  out  "Columbia,"  and  passed  into  the 
car  ahead.  As  soon  as  the  train  stopped,  all  passengers  on  that 
car  got  off  on  the  side  next  to  the  canal.  The  plaintiff,  with  his 
party,  alighted  with  some  difficulty,  on  account  of  the  heighth 
of  the  car  steps  from  the  ground,  and  the  bundles  they  were 
carrying.  They  waited  until  the  train  pulled  out,  which  was 
about  four  minutes  from  the  time  it  stopped.  After  the  train 
left,  the  plaintiff  and  his  party  went  upon  the  railway  track  and 
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started  towards  the  depot,  which  was  some  eighty  yards  distant. 
Between  him  and  the  depot,  after  getting  off  the  train,  about 
twenty  or  twenty-five  yards  off,  and  unknown  to  him,  there  was 
a  cattle  guard,  four  feet  deep,  into  which  the  plaintiff,  who  was 
in  advance  of  his  party  fell,  and  suffered  the  injury  complained 
of.  The  night  was  very  dark,  so  dark  that  the  plaintiff  and  the 
ladies  who  were  with  him  coidd  not  see  each  other  after  the 
train  left,  and  he  saw  no  light  until  after  he  had  fallen  and  was 
getting  out  of  the  cattle  guard,  when  he  saw  two  men,  with  lan- 
terns, about  fifty  yards  away  between  him  and  the  depot.  When 
the  plaintiff  got  off  the  car,  he  did  not  know  exactly  where  it 
was.  None  of  the  railway  employees  aided  him  or  his  party  in 
getting  off  the  car,  nor  furnished  light,  nor  gave  him  any  infor- 
mation as  to  the  cattle  guard  which  he  would  be  compelled  to 
pass  in  going  from  where  he  alighted  to  the  depot. 

When  the  train  stopped,  the  plaintiff  did  not  know  how  far 
his  car  was  from  the  station  platform,  but  thought  that  it  was 
his  duty  to  get  off  as  he  did.  Upon  cross-examination,  he  stated 
that  he  knew  that  if  he  had  asked  the  conductor  to  pull  up  to 
the  station  he  would  have  been  obliged  to  do  so,  and  the  con- 
ductor testified  that  if  requested  he  would  have  done  so;  but 
stated  that  it  was  his  duty  to  be  at  the  platform  when  passengers 
were  getting  off  the  train,  and  that  he  was  standing  there  assist- 
ing them  in  getting  off.  The  plaintiff  testified  that  the  car  ahead 
of  his  was  crowded,  and  that  he  and  his  party  could  not  have 
gotten  through  the  crowded  cars  (some  six  in  number)  to  the 
platform  before  the  train  pulled  out.  The  station  platform  was 
sufiiciently  long  to  enable  passengers  to  get  on  and  off  the  trains 
of  the  length  usually  run  upon  the  road. 

It  is  the  duty  of  a  railway  company,  for  the  protection  of  pas- 
sengers carried,  or  to  be  carried,  on  its  trains,  to  provide  and 
maintain  at  its  stations  reasonably  safe  and  adequate  ways  for 
approaching  and  leaving  its  trains,  and  at  night  to  have  such 
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ways  reasonably  lighted  a  sufficient  time  before  and  after  the 
arrival  and  departure  of  each  train  to  enable  passengers  to  avoid 
danger.  See  6  Cyc.  L.  &  P.,  605-610;  Alex.  &  Fred.  R.  R.  Co. 
V.  Eemdon,  87  Va.  193,  199,  200,  12  S.  E.  289;  Rich'd  & 
Danv.  R.  R.  Co.  v.  Morrisy  31  Gratt.  200;  Reed  v.  Axtell,  £c., 
84  Va.  231,  4  S.  E.  587. 

And  where  passengers  are  invited  expressly  or  impliedly  to 
get  off  a  train  at  a  place  other  than  that  at  which  they  usually 
alight,  and  there  is  any  special  danger  attending  their  approach 
to  the  station,  it  is  the  duty  of  the  railway  company  to  warn 
them  of  such  danger,  and  to  aid  them  in  reaching  the  station  in 
safety,  and  especially  is  this  true  in  the  night  time.  See  same 
authorities  cited  above. 

The  action  of  the  railway  company  in  announcing  the 
approach  of  its  train  to  the  plaintiff's  station,  in  leaving  his  car 
door  open,  and  in  stopping  the  train,  was  clearly  an  invitation 
to  the  plaintiff  to  alight.  It  was  so  understood  by  him  and  all 
the  other  passengers  on  that  car,  as  appears  from  their  action  in 
getting  off.  It  was  so  intended  by  the  railway  company,  since  it 
gave  no  other  opportunity  for  them  to  get  off.  It  knew  that 
passengers,  in  getting  off  the  car  in  which  the  plaintiff  was, 
could  not  reach  the  station  without  passing  over  the  cattle 
guard.  Yet  it  neither  warned  the  plaintiff  of  this  danger  nor 
lighted  up  the  way,  nor  gave  him  any  assistance  whatever  in 
reaching  the  station,  but  moved  its  train  off,  leaving  him  and  his 
party  to  grope  their  way  to  the  station  in  darkness  so  great  that 
they  could  not  see  each  other. 

It  is  not  often  (and  to  the  credit  of  the  railways  of  the  State) 
that  we  are  called  upon  to  consider  a  case  of  -such  culpable  negli- 
gence on  the  part  of  a  railway  company  to  its  passengers  as  this 
record  discloses.  The  railway  company's  negligence  was  clearly 
the  proximate  cause  of  the  plaintiff's  injury.  It  knew  that  in 
reaching  the  station  from  where  it  had  invited  him  to  leave  its 
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train,  he  would  have  to  pass  over  the  cattle  guard.  His  falling 
into  it,  under  the  circumstances  disclosed  by  the  record,  was  one 
of  the  probable  injurious  consequences  which  were  to  be  antici- 
pated from  its  negligence,  and  that  fact  and  not  the  number 
of  subsequent  events  or  agencies  which  intervened  is  the  legal 
as  well  as  the  practical  and  common  sense  test  of  whether  or  not 
its  negligence  was  the  proximate  cause  of  the  plaintiff's  injur5\ 
Standard  Oil  Co.  v.  Wakefield,  &c.,  102  Va.  824,  832-834,  47 
S.  E.  830,  and  authorities  cited. 

The  contention  that  the  plaintiff  was  guilty  of  contributory 
negligence  in  not  going  through  the  cars  between  him  and  the 
station  platform  before  getting  off,  or  in  not  hunting  up  the 
conductor  who  was  at  the  front  end  of  the  train,  and  requesting 
him  to  move  the  train  imtil  the  rear  car  reached  the  platform,  so 
that  the  passengers  in  it  could  get  off  in  safety,  is  without  merit. 
The  plaintiff,  as  we  have  seen,  was  invited  to  get  off  where  he 
did,  and  he  cannot  be  held  guilty  of  negligence  for  doing  what 
he  was  asked  to  do,  or  for  failing  to  do  what  is  not  usual,  vhat 
ordinary  prudence  would  not  have  suggested,  and  what,  if  it  was 
necessary  or  proper  for  him  to  do  for  his  safety,  the  railway 
company  ought  to  have  informed  him  of  when  it  announced  his 
station  and  stopped  its  train. 

The  judgment  of  the  Circuit  Court  is,  in  our  opinion,  plainly 
right,  and  must  be  affirmed. 

Affirmed. 
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Harrtron  v.  Thomas. 
January  12,  1905. 

1.  Delinquent  Lands — Right  to  Redeemr—Notice—Act  of  April  2,  1902 — 

Riffht  of  Redemption  Barred, — The  provision  oi  the  Act  of  April  2, 
1902,  (Acts  1901-'2,  p.  799,)  amending  Code,  section  655,  requiring 
the  purchaser  of  land  sold  for  delinquent  taxes  to  give  four  months' 
notice  of  his  purchase  to  the  persons  enumerated  in  the  statute, 
before  he  shall  be  entitled  to  a  deed,  and  giving  to  ''the  person 
entitled  to  redeem''  the  right  to  redeem  at  any  time  before  the 
expiration  of  four  months,  has  no  application  to  a  person  whose 
time  for  redemption  had  expired  before  the  Act  took  efCect.  It  was 
not  the  purpose  of  the  legislature  to  revive  a  right  of  redemption 
already  barred,  if,  indeed,  it  had  the  constitutional  power  to  do  so. 

2.  Constitutional   Law — Two   Constructions  Possible — One   Unconstitu- 

tional.— ^Where  a  statute  is  susceptible  of  two  constructions,  one  of 
which  is  plainly  within,  and  the  other  without,  the  legislative 
power,  the  courts  must  adopt  the  former  construction. 

3.  Delinquent   Lands — Treasurer's   Report   of   Sales — AlpJiabetical   Ar- 

rangement. — The  proceedings  under  which  land  is  sold  for  delin- 
quent taxes  are  not  void  because  the  former  owner's  name  did  not 
appear  in  alphabetical  order  in  the  Treasurer's  original  report  of 
sales,  as  the  statute  does  not  require  the  observance  of  such  alpha- 
betical arrangement. 

Appeal  from  a  decree  pronounced  by  the  Chancery  Court  of 
the  city  of  Richmond  in  a  suit  in  chancery,  wherein  the  appel- 
lant was  the  complainant,  and  the  appellee  was  the  defendant. 

Affirmed. 
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The  opinion  states  the  case. 

iS.  S,  P,  Patteson,  for  the  appellant. 

W.  H.  Werth,  for  the  appellee. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

This  case  involves  the  construction  of  an  Act  of  the  General 
Assembly,  approved  April  2,  1902,  (amending  and  re-enacting 
sec.  655  of  the  Code  of  Virginia),  requiring  the  purchaser  of 
real  estate  at  a  tax  sale  to  give  four  months'  notice  of  his  pur- 
chase to  the  persons  enumerated  in  the  statute,  before  he  shall 
l>e  entitled  to  a  deed. 

Appellant,  who  was  the  former  owner  of  two  lots  located  in 
the  citv  of  Richmond,  which  were  sold  for  taxes  March  19, 
1900,  filed  a  bill  in  the  Chancery  Court  of  that  city  against 
appellee,  the  purchaser,  to  set  aside  the  deeds  to  the  property, 
executed  April  7,  1902,  on  the  ground  that  they  were  void  be- 
cause of  the  failure  of  appellee  to  give  the  four  months'  notice 
of  his  purchase,  prescribed  by  the  amended  statute. 

The  Act  provides,  as  did  the  original  section,  that  "after  the 
expiration  of  the  said  two  years,  the  purchaser  of  any  real  estate 
so  sold  and  not  redeemed     .     .     .     shall  obtain  from  the  clerk 

.  .  .  a  deed  conveying  the  same."  The  amendment  de- 
clares, "but  in  no  case  shall  a  deed  be  made  to  any  such  pur- 
chaser  of  any  such  real  estate  until  after  such  purchaser  has 
given  to  the  person  in  whose  name  the  real  estate  stands  at  the 
time  of  said  sale  .  .  .  four  months' notice  of  his  said  pur 
chase" ;  and  also,  that  "the  person  entitled  to  redeem  said  real 
estate  shall  have  the  right  to  redeem  the  same  at  any  time 
before  the  expiration  of  four  months,  although  such  time  extend 
beyond  the  two  years  first  mentioned  herein."  Acts  1901-2, 
p.  779. 
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This  court,  upon  a  similar  state  of  facts,  recently  had  occasion 
to  construe  this  statute,  in  the  case  of  Nuckols  v.  Waddill,  Clerk^ 
which  was  a  petition  by  the  purchaser  of  real  estate  at  a  tax  sale 
for  a  mandamus  to  compel  the  clerk  to  execute  the  deed  required 
by  statute.  The  defense  interposed  was  that  the  purchaser  had 
not  given  the  prescribed  notice,  and  was  therefore  not  entitled 
to  demand  a  deed.  But  the  court,  after  mature  deliberation, 
reached  the  conclusion  that  the  amended  act  had  no  application 
to  a  case  in  which  the  two  years  allowed  for  the  redemption  of 
the  land  had  expired  before  it  came  into  effect. 

It  will  be  observed  that  the  amendment  in  tenns  applies  only 
to  persons  entitled  to  redeem ;  and  appellant  was  clearly  not  of 
that  class,  since  her  right  to  redeem  had  already  ceased  by  lapse 
of  time.  While  it  is  true  the  statute  comprises  sales  made 
l>efore  as  well  as  those  made  after  its  passage,  nevertheless,  with 
respect  to  the  former,  it  only  includes  those  wherein  the  right 
to  redeem  was  in  force  when  the  new  law  took  effect.  If  only 
the  last  day  of  the  two  years  remained  at  that  time,  the  right  to 
the  four  months'  notice  accrued,  although  it  would  have  the 
effect  of  extending  the  right  of  redemption  beyond  the  original 
limit  of  two  years.  But  it  was  not  the  purpose  of  the  legislature 
to  revive  a  right  of  redemption  already  barred;  if,  indeed,  it 
possessed  the  constitutional  power  to  do  so. 

In  the  leading  case  of  Curtis  v.  Whitney ^  13  Wall.  70,  20  L. 
Ed.  513  (and  other  cases  relied  on  by  appellant)  the  right  of 
redemption  under  the  prior  law  was  a  subsisting  right  at  the 
date  of  the  amendment ;  and  the  court  properly  held  that  a  mere 
change  of  procedure  requiring  notice,  and  enablinc^  the  former 
owner  the  more  certainly  to  exercise  his  right  of  redemption, 
did  not  impair  the  obligation  of  the  purchasers'  contract.  In 
that  case  the  period  of  redemption  had  not  expired,  at  the  date 
of  the  amendment  requiring  notice,  by  more  than  thirteen 
months.    The  opinion  of  Justice  Miller  is  in  entire  ac(!ord  with 
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the  distinction  which  this  court  observes  between  an  existent 
and  non-existent  right  of  redemption  when  the  amendment 
attaches. 

If,  however,  the  import  of  the  Act  under  consideration  were 
doubtful,  the  case  would  call  for  the  application  of  the  familiar 
rule,  that  where  a  statute  is  susceptible  of  two  constructions, 
one  of  which  is  plainly  within,  and  the  other  without,  the  legis- 
lative power,  the  courts  must  adopt  the  former  construction • 
MaHin  v.  South  Salem  Land  Co.y  97  Va.  34D,  33  3.  E.  600. 

With  respect  to  the  remaining  suggestion,  that  the  proceed- 
ings are  void  because  appellant's  name  did  not  occur  in  alpha- 
betical order  in  the  treasurer's  original  report  of  sales,  it  is  suffi- 
cient to  remark,  that  the  statute  does  not  require  the  observance 
of  such  alphabetical  arrangement.    Code^  sec.  642. 

Upon  the  whole  case,  the  court  is  of  opinion  that  the  decree 
complained  of  is  without  error,  and  it  must  be  affirmed. 

Afftrmed, 
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Lake  Drummond  Canal  &  Watkb  Co.  v.  Commonwealth. 

January  12,  1905. 

1.  Taxation — Exemption  from  TawatUm — Foreclosure  of  Mortgage  Given 
6y  a  Corporation  Whose  Property  Was  Exempt— "Rights,  Privileges 
and  Franchises" — Under  an  Act  of  the  General  Assembly  of  Vir- 
ginia, passed  December  1, 1787,  a  charter  was  granted  to  the  Dismal 
Swamp  Canal  Company,  by  which,  for  certain  considerations 
therein  expressed,  the  property  of  the  company  was  vested  in  the 
proprietors,  their  heirs  and  assigns  forever,  as  tenants  in  common 
in  proportion  to  their  respective  shares,  the  same  to  be  deemed 
real  estate,  and  be  forever  exempt  from  the  payment  of  any  tax, 
imposition,  or  assessment  whatever.  In  1851,  the  State  of  Virginia 
adopted  a  constitution  which  provided  that  "taxation  shall  be 
equal  and  uniform  throughout  the  Commonwealth,  and  all  prop- 
erty shall  be  taxed  in  proportion  to  its  value."  This  provision  or 
its  equivalent  has  been  contained  in  every  Constitution  of  the  State 
since  adopted  down  to  the  present  Constitution.  In  1867  the  Dis- 
mal Swamp  Canal  Company  gave  a  deed  of  trust  on  all  the  prop- 
erty of  the  company,  which  was  foreclosed  in  1880,  and  the  prop- 
erty conveyed  to  the  purchasers,  who  assumed  the  corporate  name 
of  the  Dismal  Swamp  Canal  Company.  The  new  company  also 
gave  a  deed  of  trust  on  all  the  property  of  the  Canal  Company  of 
every  description,  and  this  was  foreclosed  in  a  like  manner.  There 
were  several  other  deeds  of  trust  of  like  character  by  succeeding 
companies  which  were  finally  foreclosed,  until  finally  the  property, 
under  the  last  foreclosure  sale,  was  conveyed  to  the  appellant, 
which,  as  its  predecessors  in  title  had  done,  became  a  corporation 
under  the  provisions  of  sections  1233  and  1234  of  the  Code,  which 
provide  that  upon  conveyance  to  the  purchasers  in  such  case  the 
old  company  shall  be  ipso  facto  dissolved  and  the  purchasers  shall 
forthwith  be  a  corporation  and  succeed  "to  all  such   franchises, 
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rights  and  privileges  ...  as  would  have  been  had  by  the  first 
company  but  for  such  sale  and  conveyance."  The  purchaser's  in- 
terest in  the  new  company  is  declared  to  be  personal  estate,  and  to 
stand  on  the  same  footing  as  shares  in  joint  stock  companies  gen- 
erally. The  appellant,  being  the  present  owner  of  the  canal,  and 
all  of  its  property  and  appurtenances,  by  reason  of  the  several 
foreclosures  above  mentioned,  claims  that  it  is  entitled  to  all  "the 
franchises,  rights  and  privileges"  conferred  upon  the  Dismal 
Swamp  Canal  Company,  by  the  Act  of  1787,  and,  among  them,  im- 
munity from  taxation. 

Held:  1.  As  between  the  State  and  the  first  company  the  charter 
is  a  contract,  the  obligation  of  which  the  State  cannot  impair. 

2.  The  "franchises,  rights  and  privileges"  acquired  by  the  appel- 
lant by  virtue  of  its  purchase  and  acceptance  of  a  conveyance 
under  the  provisions  of  sections  1233  and  1234  of  the  Code  do  not 
embrace  an  exemption  from  taxation.  Exemption  from  taxation 
is  never  presumed,  but  must  be  declared,  or  it  will  never  be 
deemed  to  exist  The  language  of  section  1234  of  the  Code,  under 
which  appellant  claims,  does  not  necessarily  embrace  a  grant  of 
exemption  from  taxation,  nor  is  there  an  equivalent  implication 
by  necessary  construction,  nor  is  there  anything  in  the  context, 
the  subject  matter,  or  the  relation  of  tbe  parties,  to  warrant  the 
conclusion  that  the  legislature  intended  to  grant  an  exemption, 
and  hence  it  does  not  exist. 

3.  The  company  which  purchased  under  the  foreclosure  of  the 
mortgage  of  1867  was  incorporated  under  the  provisions  of  section 
1234  of  the  Code,  and  at  that  time  the  legislature  had  no  power,  if 
so  disposed,  to  grant  a  perpetual  exemption  from  taxation  to  a 
corporation,  either  by  a  special  act  6f  incorporation,  or  by  force 
of  general  law.  The  property  was,  therefore,  taxable  in  the  hands 
of  that  company,  and  Is  now  taxable  in  the  hands  of  appellant 

Appeal  from  State  Corporation  Commission. 

Affirmed. 
The  opinion  states  the  case. 

William  H.  White  and  Theodore  S.  Oameit,  for  the  appellant. 

Attorn ey-Oeneral  William  A.  Anderson^  for  the  Common- 
wealth. 
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KJEiTH,  P.,  delivered  the  opinion  of  the  court. 

On  December  1,  1787,  the  General  Assembly  of  Virginia 
granted  a  charter  to  the  Dismal  Swamp  Canal  Company,  which 
among  other  things  recites,  "that  for  and  in  consideration  of 
the  expenses  the  said  proprietors  will  be  at,  not  only  in  cutting 
the  said  canal,  erecting  locks,  making  causeways  and  performing 
other  works  necessary  for  this  navigation,  but  in  maintaining 
and  keeping  the  same  in  repair,  the  said  canal,  locks,  causeways, 
and  other  works,  with  all  their  profits,  shall  be  and  the  same  are 
hereby  vested  in  the  said  proprietors,  their  heirs  and  assigns  ior- 
ever,  as  tenants  in  common  in  proportion  to  their  respective 
shares,  and  the  same  shall  be  deemed  real  estate,  and  be  forever 
exempt  from  the  payment  of  any  tax,  imposition,  or  assessment 
whatever,  and  it  shall  and  may  be  lawful  for  the  said  president 
and  directors  at  all  times  for  ever  hereafter  to  demand  and 
receive  at  some  convenient  place  near  one  of  the  extremities  of 
the  canal,  for  all  commodities  transported  through  it  or  over  the 
causeways,  tolls,  according  to  the  following  table  and  rates 
which  shall  be  in  Spanish  milled  dollars,  to-wit :" 

In  the  concluding  section  of  the  charter  it  is  provided  that  the 
act  creating  the  corporation  should  be  in  effect  from  and  after 
the  passage  of  a  like  act  by  the  General  Assembly  of  North 
Carolina,  and  such  an  act  was  passed  in  the  year  1790,  and  the 
internal  improvement  contemplated  in  the  charter  was  under- 
taken, completed,  and  put  into  operation. 

In  the  year  1867  a  deed  of  trust  was  executed  upon  all  the 
property  of  the  company,  which  was  foreclosed  in  1880,  and  con- 
veyance made  to  certain  purchasers  who  assumed  the  corporate 
name  of  the  Dismal  Swamp  Canal  Company.  This  company  in 
turn  executed  a  deed  of  trust  upon  all  the  property  of  the  canal 
of  every  character  to  certain  trustees,  which  was  foreclosed  and 
c<mveyance  made  in  1889  to  certain  purchasers  who  assumed  the 
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corporate  name  of  the  Norfolk  &  North  Carolina  Canal  Com- 
pany. The  corporation  thus  created  also  executed  a  deed  of 
trust  which  was  foreclosed  in  the  year  1892,  and  conveyance  of 
the  property  made  to  purchasers  who  assumed  the  name  of  the 
Lake  Drummond  Canal  &  Water  Company,  the  style  under 
which  the  canal  is  now  operated. 

The  Lake  Drummond  Company  now  owns  the  canal  and  all 
its  property  and  appurtenances^  and,  on  the  29th  of  February, 
1904,  the  State  Corporation  Commission  issued  a  summons 
requiring  it  to  appear  and  show  cause  why  a  fine  should  not  be 
imposed  upon  it  for  failing  to  make  report  to  the  Commission^ 
as  provided  by  section  27  of  an  act  of  the  General  Assembly  of 
Virginia,  approved  April  16,  1903,  of  all  its  real  and  personal 
property  of  every  description,  and  of  its  receipts  for  transporta- 
tion. In  obedience  to  this  summons,  the  company  appeared  and 
answered,  claiming  that  all  the  franchises,  rights  and  privileges 
conferred  upon  the  Dismal  Swamp  Canal  Company  by  the  act 
of  1787,  whereby  an  irrepealable  immunity  from  taxation  was 
granted  by  the  State,  have,  by  virtue  of  the  foreclosures  under 
the  several  deeds  of  trust  before  mentioned,  devolved  upon  and 
vested  in  the  present  Lake  Drummond  Canal  &  Water  Com- 
pany. 

The  State  Corporation  Commission  was  of  opinion  that  the 
answer  was  insufficient,  and  imposed  a  fine  upon  the  defendant 
for  failure  to  make  report  as  required  by  law,  and  from  this 
order  the  Canal  Company  appealed. 

It  would  be  a  fruitless  task  to  inquire  into  the  power  of  a 
State  legislature  to  enter  into  a  contract  granting  a  perpetual 
immunity  from  taxation  so  as  to  bind  succeeding  legislatures. 
The  power  is  too  thoroughly  established  by  authority  to  be  any 
longer  open  to  question. 

In  The  State  of  New  Jersey  v.  Wilson,  7  Cranch.  166,  3  L. 
Ed.  303,  the  Supreme  Court  held.  Judge  Marshall  delivering 
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the  oi»nion,  that  a  legislative  act  declaring  that  certain  lands 
which  shoxdd  be  purchased  for  the  Indians,  should  not  there- 
after be  subject  to  any  tax,  constituted  a  contract  which  could 
not  be  rescinded  by  a  subsequent  legislative  act,  and  the  prin- 
cipal thus  established  has  been  followed  in  cases  almost  without 
number. 

The  case  under  consideration  possesses  all  the  elements  of  a 
contract.  The  act  of  1787  recites,  "that  for  and  in  considera- 
tion of  the  expenses  the  said  proprietors  will  be  at,  not  only  in 
cutting  the  said  canal,  erecting  locks,  making  causeways,  and 
performing  other  works  necessary  for  this  navigation,  but  in 
maintaining  and  keeping  the  same  in  repair,  the  said  canal, 
locks,  causeways,  and  other  works  .  .  .  shall  be  .  .  . 
forever  exempt  from  the  payment  of  any  tax,  imposition  or 
assessment  whatever,"  and  there  can  be  no  doubt  that,  in  the 
language  of  the  Corporation  Commission,  there  was  a  contract 
between  the  State  and  the  corporation,  which  could  not  be  vio- 
lated by  the  State  by  any  attempt  in  the  future  to  repeal  the 
immunity  from  taxation  granted  to  this  corporation.  It  remains 
then  to  consider  whether  or  not  this  immunity  has  passed  to  the 
present  corporation. 

In  the  petition  for  appeal  it  is  claimed  that  the  charter  of  the 
Dismal  Swamp  Canal'  Company  contains  a  perpetual  exemption 
from  taxation  of  "all  the  property,  rights  and  franchises  of  the 
company,  its  successors  and  assigns,"  and  this  exemption  accrues 
to  the  benefit  of  the  petitioner  by  force  of  sections  1233  and 
1234  of  the  Code  of  Virginia,  by  which  it  became  such  suc- 
cessor and  assignee  by  the  name  of  the  Lake  Drummond  Canal 
and  Water  Company ;  and,  secondly,  that  the  exemption  being  a 
contract  with  the  State  of  Virginia,'  and  a  compact  between  the 
State  of  Virginia  and  the  State  of  North  Carolina,  expressly 
declared  by  the  concurrent  acts  of  said  States,  the  act  of  assem- 
bly of  April  16,  1903,  section  27,  under  which  this  proceeding 
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is  taken  by  the  State  Corporation  Commission,  if  enforced,  is  a 
violation  of  the  Constitution  of  the  United  States,  which  pro- 
hibits the  impairment  of  the  obligations  of  contracts,  and  is 
therefore  unconstitutional  and  void. 

Sections  1233  and  1234  of  the  Code  are  as  follows: 
*'Sec.  1233.  Sale  of  company*s  property  under  deed  of  trust ; 
what  it  passes;  dissolution  of  companAfj  purchaser,  a  corpora- 
tion. — If  a  sale  be  made  under  a  deed  of  trust  or  mortgage  ex- 
ecuted by  a  company  on  all  its  works  and  property,  and  there  be 
a  conveyance  pursuant  thereto,  such  sale  and  conveyance  shall 
pass  to  the  purchaser  at  the  sale,  not  only  the  works  and  prop- 
erty of  the  company  as  they  were  at  the  time  of  making  the  deed 
of  trust  or  mortgage,  but  any  works  which  the  company  may, 
after  that  time  a|id  before  the  sale,  have  constructed,  and  all 
other  property  of  which  it  may  be  possessed  at  the  time  of  the 
sale,  other  than  debts  due  to  it.  Upon  such  conveyance  to  the 
purchaser,  the  said  company  shall  ipso  fa^cto  be  dissolved.  And 
the  said  purchaser  shall  forthwith  be  a  corporation,  by  any  name 
which  may  be  set  forth  in  the  said  conveyance,  or  in  any  writ- 
ing signed  by  hiTn  and  recorded  in,  the  court  in  which  the  con- 
veyance shall  be  recorded. 

"Sec.  1234.  The  corporation  created  by  or  in  consequence  of 
such  sale  and  conveyance  shall  succeed  to  all  such  franchises, 
rights,  and  privileges,  and  perform  all  such  duties  as  would  have 
been  had,  or  should  have  been  performed,  by  the  first  company, 
but  for  such  sale  and  conveyance,  including  the  duty  of  main- 
taining and  operating  any  branch  or  lateral  road  which  may 
have  been  constructed  and  operated  before  the  sale,  and  of 
transporting  freight  and  passengers  therein  save  only  that  the 
corporation  so  created  shall  not  be  entitled  to  the  debts  due  to 
the  first  company,  and  shall  not  be  liable  for  any  debts  of,  or 
claims  against,  the  said  first  company  which  may  not  be  ex- 
pressly assumed  in  the  contract  of  purchase,  and  the  whole 
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profits  of  the  business  done  by  such  corporation  shall  belong  to 
the  said  purchaser  and  his  assigns.  His  interest  in  the  corpora- 
tion shall  be  personal  estate,  and  he  or  his  assigns  may  create  so 
many  shares  of  stock  therein  as  he  or  they  may  think  proper, 
not  exceeding  together  the  amount  of  stock  in  the  first  company 
at  the  time  of  the  sale,  and  assign  the  same  in  the  book  to  be 
kept  for  that  purpose.  The  said  shares  shall  thei'eupon  be  on 
the  footing  of  shares  in  joint  stock  companies  generally,  except 
only  that  the  first  meeting  of  the  stockholders  shall  be  held  on 
such  day  and  at  such  place  as  shall  be  fixed  by  the  said  pur- 
chaser, of  which  notice  shall  be  published  for  two  successive 
weeks  in  a  newspaper." 

Without  undertaking  to  trace  the  history  of  these  sections 
beyond  the  Code  of  1849,  it  is  enough  to  say  that  they  have  un- 
dergone little  change  since  that  time.  To  those  sections  the  Lake 
Drummond  Company  must  look  for  its  corporate  franchises, 
rights  and  privileges.  By  force  of  section  1233  the  foreclosure 
of  the  deed  of  trust  and  conveyance  to  the  purchaser  imder  it 
by  the  Dismal  Swamp  Canal  Company,  operated  ipso  facto  to 
dissolve  that  company,  and  so  with  the  successive  sales,  pur- 
chases and  conveyances  under  subsequent  deeds  of  trust.  By 
section  1234,  the  new  corporation  thus  created  succeeds  to  "all 
such  franchises,  rights  and  privileges,  and  perform  all  such 
duties  as  would  have  been  had,  or  should  have  been  performed 
by  the  first  company,  but  for  such  sale  and  conveyance." 

It  follows  from  what  has  been  said  that  the  existing  com- 
pany, by  virtue  of  the  conveyance  to  it,  and  as  a  corporation 
having  its  origin  and  existence  only  under  and  by  force  of  sec- 
tion 1234,  succeeds  to  only  such  franchises,  rights,  and  privi- 
leges as  pass  by  force  of  the  language  employed  in  that  section, 
and  not  by  virtue  of  the  assignability  of  the  original  contract  of 
exemption  from  taxation  granted  to  the  Dismal  Swamp  Canal 
Company,  its  successors  and  assigns. 
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The  case  is  different  from  that  of  New  Jersey  v.  WUeon, 
supra.  In  that  case  the  exemption  was  held  to  pass  with  the 
land.  The  purchaser  of  the  Indian  title  was  a  natural  person. 
He  did  not  derive  his  capacity  to  receive  from  the  State  of  New 
Jersey.  "The  privilege,"  says  the  opinion  in  that  case,  "though 
for  the  benefit  of  the  Indians,  is  annexed,  by  the  terms  which 
create  itj  to  the  land  itself,  not  to  their  persons.  It  is  for  their 
advantage  that  it  should  be  annexed  to  the  land,  because  in  the 
event  of  a  sale,  on  which  alone  the  question  could  become 
material,  the  value  would  be  enhanced  by  it.  It  is  not  doubted 
but  that  the  State  of  New  Jersey  might  have  insisted  on  a  sur- 
render of  this  privilege  as  the  sole  condition  on  which  a  sale  of 
the  property  should  be  allowed.  But  this  condition  has  not  been 
insisted  on.  The  land  has  been  sold,  with  the  assent  of  the 
State,  with  all  its  privileges  and  immunities.  The  purchaser 
succeeds,  with  the  assent  of  the  State,  to  all  the  rights  of  the 
Indians.  He  stands  with  respect  to  this  land  in  their  place,  and 
claims  the  benefit  of  their  contract.  This  contract  is  certainly 
impaired  by  a  law  which  would  annul  this  essential  part  of  it." 

The  case  of  an  artificial  person — of  a  corporation  deriving  its 
existence,  its  capacities  and  its  franchises  from  the  State — ^is 
wholly  different  from  that  of  a  natural  person.  In  the  Indian 
land  case,  all  that  was  enjoyed  by  the  Indians  passed  to  the  pur- 
chaser from  them.  In  the  absence  of  objection  by  the  State,  its 
assent  in  such  case  being  presumed.  In  the  case  of  a  corpora- 
tion its  capacity  to  take  is  to  be  measured  by  the  expressed  will 
of  the  State. 

What  force  then  is  to  be  given  to  the  words,  "franchises, 
rights,  and  privileges"  in  this  section  ? 

There  are  numerous  cases  decided  by  the  Supreme  Court  of 
the  United  States  upon  the  subject,  and  it  is  a  matter  of  regret 
that  they  appear  not  to  be  entirely  harmonious.  There  is,  how- 
ever,  a  principle  upon  which  they  seem  to  be  agreed. 
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In  Providence  Bank  v.  BiUingSy  4  Peters,  614,  7  L.  Ed.  939, 
Chief  Justice  Marshall  thus  states  the  law :  "That  the  taxing 
power  is  of  vital  importance ;  that  it  is  essential  to  the  existence 
of  government ;  are  truths  which  it  cannot  be  necessary  to  re- 
affirm. They  are  acknowledged  and  asserted  by  all.  It  would 
seem  that  the  relinquishment  of  such  a  power  is  never  to  be 
assumed.  We  will  not  say  that  a  State  may  not  relinquish  it ; 
that  a  consideration  sufficiently  valuable  to  induce  a  partial 
release  of  it  may  not  exist;  but  as  the  whole  community  is 
interested  in  retaining  it  undiminished,  that  community  has  a 
right  to  insist  that  its  abandonment  ought  not  to  be  presumed  in 
a  case  in  which  the  deliberate  purpose  of  the  State  to  abandon 
it  does  not  appear.'^  This  may  be  regarded  as  the  controlling 
canon  of  interpretation  in  such  cases. 

In  Tucker  v.  Ferguson^  22  Wallace,  527,  22  L.  Ed.  805,  the 
principle  ia  maintained  that  the  taxing  power  may  be  restrained 
by  contract  in  special  cases  for  the  public  good,  but  such  a  con- 
tract "is  to  be  rigidly  scrutinized,  and  never  permitted  to 
extend,  either  in  scope  or  duration,  beyond  what  the  terms  of 
the  concession  clearly  reqtdre.'^ 

In  Chicago^  Burlington,  &c^  B.  B.  Go.  v.  State  of  Missouri, 
120  TJ.  S.  569,  30  L.  Ed.  732,  7  Sup.  Ct.  693,  Justice  Harlan 
said :  "It  is  a  settled  doctrine  of  this  court,  that  an  immunity 
from  taxation  by  the  State  will  not  be  recognized  unless  granted 
in  terms  too  plain  to  be  mistaken." 

In  Pickard  v.  East  Tenn,,  £c.  B.  Co.,  130  TJ.  S.  637,  32  L. 
Ed.  1061,  9  Sup.  Ct.  640,  Justice  Field  says :  "It  has  been  held, 
and  the  doctrine  has  been  so  often  repeated  that  it  is  no  longer 
an  open  question,  that  the  legislature  of  a  State  may  exempt  the 
property  of  particular  persons  or  corporations  from  taxation, 
either  for  a  limited  period  or  perpetually;  but  to  justify  the 
conclusion  that  such  exemption  is  granted,  it  must  appear  by 
language  so  clear  and  unmistakable  as  to  leave  no  doubt  of  the 
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purpose  of  the  legislature.  The  power  of  taxation  is  one  of  the 
highest  attributes  of  sovereignty,  and  the  suspension  of  its  exer- 
cise as  to  any  persons  or  property  is  not  a  matter  to  be  presumed 
or  inferred.  It  must  be  declared,  or  it  will  not  be  deemed  to 
exist.  If  the  legislature  can  lay  aside  a  power  devolved  upon  it 
for  the  good  of  the  whole  people  of  the  State  for  the  benefit  of 
a  private  party,  it  must  speak  in  such  unmistakable  terms  that 
they  will  not  admit  of  any  reasonable  construction  consistent 
with  the  reservation  of  the  power.  Yielding  to  the  doctrine  that 
immunity  from  taxation  may  be  granted,  that  point  being 
already  adjudged,  it  must  be  considered  as  a  personal  privilege 
not  extending  beyond  the  immediate  grantee,  unless  otherwise 
so  declared  in  express  terms.  The  same  considerations  which 
call  for  clear  and  unambiguous  language  to  justify  the  conclu- 
sion that  immunity  from  taxation  has  been  granted  in -any 
instance,  must  require  similar  distinctness  of  expression  before 
the  immunity  will  be  extended  to  others  than  the  original 
grantee.  It  will  not  pass  merely  by  a  conveyance  of  the  prop- 
erty and  franchises  of  a  railroad  company,  although  such  com- 
pany may  hold  its  property  exempt  from  taxation.'' 

Can  it  be  said  that  section  1234,  in  clear  and  unambiguous 
language  justifies  the  conclusion  that  the  legislature  intended 
that  the  original  immunity  from  taxation  granted  to  the  Dismal 
Swamp  Canal  Company,  should  pass  to  and  vest  in  the  Lake 
Drummond  Canal  &  Water  Company  ?  ^  Upon  this  point,  as  we 
have  said,  the  authorities  are  not  easy  to  be  reconciled. 

In  Humphrey  v.  Pegues,  16  Wall.  244,  21  L.  Ed.  326,  it 
appears  that  the  Cheraw  &  Darlington  Eailroad  Company  was 
chartered  by  the  General  Assembly  of  South  Carolina,  which 
provided,  that  for  the  purpose  of  organizing  and  forming  the 
company,  all  the  powers  conferred  by  the  charter  of  the  Wil- 
mington &  Manchester  Kailroad  Company  on  the  commissioners 
therein  named,  should  be  vested  in  the  town  of  Cheraw,  and  all 
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the  powers,  rights  and  privileges  granted  to  that  company,  shall 
be  and  are  hereby  granted  to  the  Cheraw  Bailroad  Company, 
and  subject  to  the  conditions  therein  contained,  and  the  question 
was,  what  passed  under  the  terms,  ^^wers,  ri^ts  and  privi- 
leges." Mr.  Justice  Hunt,  in  his  opinion,  said :  "All  the  ^privi- 
leges,'  as  well  as  powers  and  rights  of  the  prior  company,  were 
granted  to  the  letter.  A  more  important  or  more  comprehen- 
sive privilege  than  a  perpetual  immunity  from  taxation  can 
scarcely  be  imagined.  It  contains  the  essential  idea  of  a  peculiar 
benefit  or  advantage,  as  a  special  exemption  from  a  burden  fall- 
ing upon  others."  And  the  immunity  from  taxation  was  upheld. 
In  Morgan  v.  State  of  Louisiana,  93  U.  S.  217,  23  L.  Ed.  860, 
Mr.  Justice  Field  uses  the  following  language:  "^luch  con- 
fusion of  thought  has  arisen  in  this  case  and  in  similar  cases 
from  attaching  a  vague  and  undefined  meaning  to  the  term 
'franchises.'  It  is  often  used  as  synonymous  with  rights,  privi- 
leges and  immunities,  though  of  a  personal  and  temporary 
character ;  so  that,  if  any  one  of  these  exists  it  is  loosely  termed 
a  'franchise,'  and  is  supposed  to  pass  upon  a  transfer  of  the 
franchises  of  the  company.  But  the  term  must  always  be  con- 
sidered in  connection  with  the  corporation  or  property  to  which 
it  is  alleged  to  appertain.  The  franchises  of  a  railroad  corpora- 
tion are  rights  or  privileges  which  are  essential  to  the  operations 
of  the  corporation,  and  without  which  its  road  and  works  would 
be  of  little  value ;  such  as  the  franchise  to  run  cars,  to  take  tolls, 
to  appropriate  earth  and  gravel  for  the  bed  of  its  road,  or 
water  for  its  engines,  and  the  like.  They  are  positive  rights  or 
privileges,  without  the  possession  of  which  the  road  of  the  com- 
pany could  not  be  successfully  worked.  Immunity  from  tax- 
ation is  not  one  of  them.  The  former  may  be  conveyed  to  the 
purchaser  of  the  road  as  part  of  the  property  of  the  company ; 
the  latter  is  personal,  and  incapable  of  transfer  without  express 
statutory  direction."  Railroad  Co,  v.  Hamlin  County,  102 
U.  S.  273,  26  L.  Ed.  152 ;  Pichard  v.  Railroad  Co,,  supra. 
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In  the  latter  case,  it  is  said  upon  this  point,  that  "there  are 
some  cases  where  the  term  ^privileges'  has  been  held  to  include 
immunity  from  taxation,  but  that  has  generally  been  where 
other  provisions  of  the  Act  have  given  such  meaning  to  it.  The 
later  and,  we  think,  the  better  opinion  is  that,  unless  other  pro- 
visions remove  all  doubt  of  the  intention  of  the  legislature  to 
include  the  immunity  in  the  term  'privileges,'  it  will  not  be  so 
constraed.  It  can  have  its  full  force  by  confining  it  to  other 
grants  to  the  corporation." 

In  Phoenix  Fire  &  Marine  Ins.  Co.  v.  State  of  Tenn.,  161 
U.  S.  174,  40  L.  Ed.  660, 16  Sup.  Ct.  471,  Mr.  Justice  Peckham 
says :  "It  cannot  be  denied  that  the  decisions  of  this  court  are 
somewhat  involved  in  relation  to  this  question  of  exemption.  It 
is  difficult  in  some  cases  to  distinguish  the  language  used  in 
each  so  far  that  the  different  results  arrived  at  by  the  court  can 
be  seen  to  be  founded  upon  a  real  difference  in  the  meaning  of 
such  language.  The  question  has  sometimes  arisen  upon  the 
consolidation  of  different  companies,  and  sometimes  upon  a  sale 
under  a  mortgage  foreclosure.  Among  the  former  is  the  case 
of  Keokvk  &  TF.  E.  Oo.  v.  Missouri,  152  U.  S.  301,  38  L.  Ed. 
450,  14  Sup.  Ct.  592,  where  under  the  laws  of  Missouri  there 
was  a  provision  that  the  consolidated  companies  should  be  *sub- 
ject  to  all  the  liabilities  and  bound  by  all  the  obligations  of  the 
companies  within  this  State,^  and  'be  entitled  to  the  same  fran- 
chises and  privileges  under  the  laws  of  this  State  as  if  the  con- 
solidation had  not  taken  place.'  The  question  was  said  to  admit 
of  doubt  whether  under  the  name  *f  ranchises  and  privileges'  an 
immunity  from  taxation  passed  to  the  new  company.  Various 
cases  are  cited  in  the  opinion,  which  was  delivered  by  Mr.  Jus- 
tice Brown,  showing  the  grounds  taken  by  this  court  in  such 
cases.''  The  learned  judge  then  discusses  the  decisions  uj)on 
this  subject,  and  reaches  this  conclusion:  ^Tl  this  were  an 
original  question,  we  should  have  no  hesitation  in  holding  that 
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the  plaintiff  in  error  did  not  acquire  the  exemption  from  tax- 
ation claimed  by  it,  and  we  think  at  the  present  time  the  weight 
of  authority,  as  well  as  the  better  opinion,  is  in  favor  of  the 
same  conclusion  which  we  should  otherwise  reach."  The 
exemption  was  denied,  and  the  general  principle  re-affirmed, 
that  there  is  no  inference  in  favor  of  an  exemption  from  tax- 
ation if  the  legislature  did  not  affirmatively  grant  the  right. 
"To  assert,"  said  he,  "that  there  is  an  inference  in  favor  of  an 
exemption  from  taxation,  is  a  complete  overturning  of  the  \mi- 
vereal  rule  in  regard  to  taxation.  The  power  and  the  right  to 
tax  are  always  presumed,  and  the  exemption  is  to  be  clearly 
granted.    Mere  silence  is  the  same  as  a  denial  of  exemption." 

In  the  Qulf  &  Ship  Island  By.  Co.  v.  Hewes,  183  TJ.  S.  66,  46 
L.  Ed.  86,  22  Sup.  Ot.  26,  speaking  of  the  construction  to  be 
given  to  language  such  as  is  used  in  section  1234,  the  court  says 
that  the  better  opinion  is  that  a  subrogation  to  the  rights  and 
privileges  of  a  former  corporation,  does  not  include  an  immunity 
from  taxation ;  citing  Phoenix  Fire  &  Marine  Ins.  Co.  v.  Tenn.y 
supra. 

We  come  now  to  a  case  in  which  the  Supreme  Court  has  con- 
strued a  statute  identical  with  that  found  in  our  Code. 

The  State  of  West  Virginia,  by  a  charter  granted  to  the 
Covington  &  Ohio  Railroad  Company,  provided  that  ^^o  tax- 
ation upon  the  property  of  the  said  company  shall  be  imposed  by 
the  State  until  the  profits  of  said  company  shall  amount  to  ten 
per  cent,  on  the  capital  of  the  company."  Subsequetitly  the 
legislature  of  that  State  passed  an  act  which  authorized  a  con- 
solidation of  the  Covington  &  Ohio  Railroad  Company,  when 
organized  under  the  act  of  March  1,  1866,  with  one  or  more 
railroad  companies,  including  the  West  Virginia  Central  Rail- 
way Company,  the  consolidated  company  to  be  known  as  the 
Chesapeake  &  Ohio  Railroad  Company,  and  to  be  vested  with 
"all  the  rights,  privileges,  franchises  and  property  which  may 
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have  been  vested  in  either  company  prior  to  the  act  of  consoli- 
dation.'' By  an  act  of  the  legislature,  passed  January  26,  1870, 
it  was,  among  other  things  provided  that  the  Chesapeake  & 
Ohio  Railroad  Company  might  borrow  such  sums  of  money  as 
might  be  necessary,  and  secure  the  payment  of  such  loans ;  and 
the  railroad  company  was  thereby  declared  to  be  entitled  to  all 
the  benefits  of  the  charter  of  the  Covington  &  Ohio  Railroad, 
and  to  all  the  rights,  interests,  benefits  and  privileges,  and  be 
subject  to  all  the  duties  and  responsibilities  provided  and 
declared  in  the  said  contract,  and  in  the  statutes  therein  referred 
to.  The  Chesapeake  &  Ohio  Railroad  Company  completed  its 
line  of  railroad  and  put  the  same  into  operation,  and  in  order  to 
do  so  issued  a  large  amoimt  of  bonds,  secured  by  deed  of  trust, 
and,  in  default  of  payment,  proceedings  of  foreclosure  and  sale 
of  the  property  were  prosecuted  to  final  decrees  in  the  courts  of 
Virginia  and  West  Virginia ;  so  that  all  the  railroad  property  in 
West  Virginia  was  sold  and  conveyed  to  purchasers,  who,  in 
pursuance  of  the  statute  then  in  force  applicable  thereto, 
became  a  corporation  under  the  name  of  the  Chesapeake  &  Ohio 
Railway  Company.  The  statute  here  referred  to,  as  appears 
from  the  opinion,  is  identical  with,  and  is  indeed  taken  from  the 
Code  of  Virginia.  In  1879  the  legislature  of  West  Virginia 
passed  an  act  subjecting  the  property  of  the  Chesapeake  &  Ohio 
Railway  Company  to  taxation.  The  question  was  ultimately 
brought  before  the  Supreme  Court  of  the  United  States,  in 
Chesapeake  &  Ohio  Railway  Co,  v.  Miller,  114  TJ.  S.  176,  29 
L.  Ed.  121,  5  Sup.  Ot.  813.  Mr.  Justice  Matthews  delivered  an 
elaborate  opinion,  from  which  we  think  it  clearly  appears,  (1) 
that  the  words  somewhat  relied  upon  by  the  plaintiff  in  error  in 
this  case,  that  the  grant  of  inmiunity  from  taxation  was  not 
only  to  the  original  company  but  to  "their  heirs  and  assigns  for- 
ever," does  not  affect  the  result,  the  question  being  not  whether 
the  immunity  was  capable  of  assignment,  but  whether  there  is  a 
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clear  expression  of  legislative  intention  that  this  immunity 
should  pass  to  and  vest  in  the  new  corporation  created  by  force 
of  section  1234.  Says  the  court,  "There  is  no  claim  that  the 
exemption  passed  to  the  trustees  in  the  trust  deeds  or  mortgages 
given  to  secure  the  payment  of  the  bonds  of  the  company ;  and 
none  can  be  made  that  it  passed  to  the  purchasers  by  the  judicial 
sale  made  under  the  decree  for  foreclosure  and  sale,  by  force  of 
the  statute  declaring  what  such  a  sale  should  pass.  The  lan- 
guage of  the  Act  upon  this  subject  is,  that  ^such  sale  and  con- 
veyance shall  pass  to  the  purchaser  at  the  sale,  not  only  the 
works  and  property  of  the  company,  as  they  were  at  the  time  of 
making  the  deed  of  trust  or  mortgage,  but  any  works  which  the 
company  may,  after  that  time  and  before  the  sale,  have  con- 
structed and  all  other  property  of  which  it  may  be  possessed  at 
the  time  of  the  sale,  other  than  debts  due  to  it.'  So  far,  nothing 
is  said  of  what  rights,  privileges,  franchises  and  immunities  shall 
vest  in  the  purchaser  in  respect  to  the  property,  the  title  to 
which  is  thus  conveyed.  The  Act,  however,  proceeds  to  say, 
that  *upon  such  conveyance  to  the  purchaser,  the  said  company 
shall  ipso  facto  be  dissolved.'  From  this  it  necessarily  follows 
that  all  privileges,  which  by  the  terms  of  its  charter  were  per- 
sonal to  it,  ceased  with  its  dissolution.  But  the  statute  adds: 
'And  the  said  purchaser  shall  forthwith  be  a  corporation  by  any 
name  which  may  be  set  forth  in  said  conveyance  or  in  any 
writing  signed  by  him  or  them  and  recorded  in  the  recorder's 
office  of  any  county  wherein  the  property,  so  sold,  or  any  part 
thereof,  is  situated,  or  where  said  conveyance  is  recorded.'  Thus 
is  formed  a  new  corporate  body,  succeeding  to  the  title  of  the 
property  sold  and  conveyed  to  it,  but  deriving  its  existence  from 
this  law  and  not  from  the  original  Act  of  incorporation,  which 
constituted  the  charter  of  its  predecessor,  and  with  such  powers, 
rights,  privileges,  franchises  and  immunities  only  as  are  con- 
ferred upon  it  by  the  law  which  has  brought  it  into  being. 
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^^These  are  defined  in  the  next  succeeding  section.  So  far  as 
material  to  the  question  its  language  is:  The  corporation 
created  by  or  in  consequence  of  such  sale  and  conveyance  shall 
succeed  to  all  such  f ranchises^  rights  and  privileges^  and  perform 
all  such  duties  as  would  have  been  had,  or  should  have  been  per- 
formed, by  the  first  company,  but  for  such  sale  and  convey- 
ance/ etc. 

"It  is  earnestly  contended  on  behaH  of  the  plaintiff  in  error, 
that  by  virtue  of  this  language,  it  is  entitled  to  enjoy  the  prop- 
erty formerly  belonging  to  the  Chesapeake  &  Ohio  Railroad 
Company,  its  predecessor,  precisely  as  though  it  had  been  incor- 
porated under  the  charter  of  that  company,  and  therefore  with 
the  exemption  from  taxation  which  was  conceded  to  that  com- 
pany. But  broad,  general  and  comprehensive  as  the  language 
is,  we  cannot,  in  reference  to  the  subject  matter  now  in  hand, 
apply  it  with  that  force  and  meaning.  The  words  used  are,  it 
will  be  observed,  ^franchises,  rights  and  privileges,^  .  .  . 
'as  would  have  been  had,  ...  by  the  first  company,  but 
for  such  sale/  etc.  There  is  no  express  reference  to  a  grant  of 
any  exemption  or  immunity;  nothing  is  said  in  relation  to 
the  subject  of  taxation.  The  words  actually  used  do  not 
necessarily  embrace  a  grant  of  such  an  exemption.^'  Then  fol- 
lows a  citation  of  Morgan  v.  Louisiana^  93  TJ.  S.  217,  23  L.  Ed. 
860,  which  already  appears  in  this  opinion. 

Continuing,  Justice  Matthews  says :  "Here  there  is  no  such 
express  statutory  direction.  Nor  is  there  an  equivalent  impli- 
cation by  necessary  construction.  There  is  nothing  in  the  lan- 
guage itself,  nor  the  context,'  nor  the  subject-matter  of  the  l^is- 
lation,  nor  the  situation  and  relation  of  the  parties  to  be  affected,, 
which  indicates  that  a  grant  of  an  exemption  from  taxation  to  a 
particular  railroad  corporation,  or  to  a  class  of  such,  was  in  the 
contemplation  of  the  legislature.  The  subject-matter  of  this 
legislation  was  not  the  original  construction  of  railroads,  but  the 
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operation  of  railroads  already  constructed.  The  State  was  not 
in  the  attitude  of  a  contractor,  soliciting  subscriptions  of  capi- 
tal, in  the  formation  of  companies  to  imdertake  the  risk  of  pub- 
lic improvements,  for  the  benefit  of  the  State,  with  the  hazard 
of  loss  and  perhaps  financial  ruin  to  the  first  promoters,  and 
oflFering  exemptions  from  taxation  as  a  consideration,  by  way  of 
contract,  for  the  acceptance  of  its  proposals.  It  was  legislating 
in  reference  to  enterprises  already  undertaken,  prosecuted  and 
completed  by  companies  originally  thus  incorporated,  and 
who,  by  reason  of  insolvency,  had  been  stripped  of  their  prop- 
erty by  creditors,  and  sentenced  by  the  law  to  dissolution ;  and 
the  purpose  of  the  statute  was  simply  to  provide  suitable  means 
of  incorporating  the  purchasers,  to  facilitate  their  use  of  the 
property,  in  operating  it  for  the  benefit  of  the  public,  as  de- 
signed from  the  beginning.  These  purchasers  had  not  bought 
the  immunity  now  demanded  either  from  the  State  or  the  prior 
possessor.  The  contract  of  the  creditors  would  be  fully  met,  on 
failure  of  payment  of  the  stipulated  debt,  by  subjecting  to  sale 
the  property  pledged  for  its  payment,  with  such  rights,  fran- 
chises and  privileges  only  as  were  necessary  for  its  beneficial  use 
and  enjoyment.  The  immunity  from  taxation,  as  we  have 
already  said,  was  not  necessarily  included  in  that  designation. 
The  debtor  corporation,  and  its  creditors  combined,  could  not 
confer  upon  the  purchasers  any  rights  which  were  not  assign- 
able ;  and,  as  no  consideration  moved  to  the  State  for  a  renewal 
of  the  grant,  there  is  no  motive  for  finding,  by  mere  construction 
and  implication,  what  the  words  of  the  law  have  failed  to 
express.  That  certainty  is  not  a  reasonable  interpretation  for 
which  no  sufficient  reason  can  be  assigned.  We  conclude,  there- 
fore, that  the  Act  from  which  the  plaintiff  in  error  derives  its 
corporate  existence  and  powers  in  West  Virginia  does  not  con- 
tain a  renewal  of  the  grant  by  exemption  from  taxation." 

To  the  same  effect  is  Norfolk  &  Western  Ry.  Co.  v.  PendUton, 
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156  U.  S.  667,  39  L.  Ed.  674,  16  Sup.  Ct.  413,  which  also  con- 
strues statutes  of  this  State. 

There  is  another  ground  upon  which  the  judgment  of  the 
Corporation  Commission  may  be  sustained. 

The  first  mortgage  upon  the  property  of  the  Dismal  Swamp 
Canal  Company  was  executed  in  1867.  When  it  was  foreclosed 
that  company  ceased  to  exist,  and  a  new  company  came  into 
existence,  which  derived  its  vitality  from  section  1234.  Upon 
this  point  the  authorities  which  we  have  considered  are  con- 
clusive. 

By  the  Constitution  adopted  in  1851,  it  is  provided  that  taxa- 
tion shall  be  equal  and  uniform  throughout  the  Commonwealth, 
and  all  property  shall  be  taxed  in  proportion  to  its  value,  which 
shall  be  ascertained  in  such  manner  as  shall  be  prescribed  by 
law.  This  provision,  or  its  equivalent,  has  been  continued  in  the 
organic  law  of  this  State  down  to  the  adoption  of  the  present 
Constitution.  It  was  beyond  the  power  of  the  legislature,  in  the 
face  of  this  provision,  to  have  granted  a  perpetual  exemption 
from  taxation  to  a  corporation,  either  by  a  special  act  of  incor- 
poration, or  by  force  of  a  general  law.  This  position  seems  to  be 
incontrovertible  in  principle,  and  is  abundantly  supported  by 
authority. 

In  Keokuk  R.  Co.  v.  State  of  Missouri,  152  U.  S.  301,  38  L. 
Ed.  450,  14  Sup.  Ct.  592,  it  is  said :  ^^ When  the  new  corpora- 
tion came  into  existence,  it  came  precisely  as  if  it  had  been 
organized  under  a  charter  granted  at  the  date  of  the  consolida- 
tion, and  subject  to  the  constitutional  provisions  then  existing, 
which  required  that  no  property,  real  or  personal,  should  be 
exempted  from  taxation,  except  such  as  was  used  exclusively  for 
public  purposes;  in  other  words  that  the  exemption  from  tax- 
ation contained  in  section  9  of  the  origiaal  charter  of  the  Alex- 
andria &  Bloomfield  Railway  Company  did  not  pass  to  the  Mis- 
souri, Iowa  &  Nebraska  Company.  As  was  said  of  an  Arkansas 
corporation  in  8t,  Louis,  I.  M.  &  S,  R,  Co,  v.  Berry y  113  U.  S. 
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465,  475,  28  L.  Ed.  1055,  5  Sup.  Ct.  529,  'It  came  into  exist- 
ence as  a  corporation  of  the  State  of  Arkansas,  in  pursuance  of 
its  constitution  and  laws,  and  subject  in  all  respects  to  their 
restrictions  and  limitations.'  Among  these  was  that  one  which 
declared  that  *the  property  of  corporations,  now  existing,  or 
hereafter  created,  shall  forever  be  subject  to  taxation  the  same 
as  property  of  individuals.'  This  rendered  it  impossible  for  the 
consolidated  corporation  ^to  receive  by  transfer  from  the  Cairo 
&  Fulton  Railroad  Company,  or  otherAvise,  the  exemption 
sought  to  be  enforced  in  this  suit.'  " 

In  Lotiisville,  dec.  B,  R.  Co,  v.  Palmes,  109  U.  S.  244,  27  L. 
Ed.  922,  3  Sup.  Ct.  193,  the  court  said :  '"But  the  grant  to  the 
Pensacohi  &  Ivouisville  Eailroad  Company  by  the  Act  of  1872, 
and  that  to  the  Pensacola  Railroad  Company  by  the  Act  of 
1877,  though  in  form  the  renewal  or  transfers  of  previously 
existing  grants,  were  in  fact  the  creation  of  new  ones.  In  Trash 
V.  Maguire,  18  Wall.  391,  21  L.  Ed.  938,  it  was  said,  speaking  of  * 
similar  provisions  in  the  Constitution  of  Missouri:  *The  in- 
hibition of  the  Constitution  applies  in  all  its  force  against  the 
renewal  of  an  exemption  equally  as  against  its  original 
creation.'  "  Gulf,  &c.  By.  Co.  v.  Hewes,  supra.  Maryland  v. 
Xorthern  Cent.  By.  Co.,  4A  Md.  131;  Bloxham  v.  F.  C.  &  P.  B. 
Co.,  35  Fla.  625,  17  South.  902;  Shaw  v.  Covington,  194  U.  S. 
r»i>3,  48  L.  Ed.  1131,  24  Sup.  Ct.  754. 

If,  th-^refore,  the  construction  contended  for  by  plaintiff  in 
error  be  given  to  section  1234,  its  effect  would  be  to  violate  that 
rule  of  equality  and  uniformity  of  taxation  imposed  by  the  Con- 
.stitution  vi  this  State,  in  force  when  the  several  deeds  of  trust, 
under  which  the  plaintiff  in  error  claims,  were  executed  and 
foreclosed. 

Upon  tlie  whole  case,  we  are  of  opinion  that  there  is  no  error 
in  the  judgment  of  the  Corporation  Commission. 

Affirmed. 
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IToBFOLK  &  Western  Railway  Co.  v.  Cheatwood's  Adminis- 

TBATBIX. 

January  12,  1905. 

1.  Instructions — Evidence  to  Support. — ^An  instruction  is  to  be  read  in 

the  light  of  the  evidence  and  in  connection  with  other  instructions 
given  in  the  case,  and  if  when  so  read  there  is  any  evidence  tend- 
ing to  support  it,  and  it  correctly  states  the  law,  it  should  be  given. 

2.  Death  by  Wrongful  Acrr — Elements  of  Damage. — In  ascertaining  the 

damages  for  a  husband's  death  by  wrongful  act  or  neglect,  the  Jury 
should  consider  the  pecuniary  loss  to  his  widow  and  infant  chil- 
dren, fixing  the  same  at  such  sum  as  would  be  equal  to  the  probable 
earnings  of  the  deceased,  taking  into  consideration  his  age,  busi- 
ness capacity,  experience,  habits,  health,  energy  and  perseverance 
during  what  would  probably  have  been  his  lifetime  if  he  had  not 
been  killed;  and  recognized  scientific  tables  may  be  used  in  deter- 
mining his  expectancy.  To  the  sum  thus  fixed  may  be  added  com- 
pensation for  the  loss  of  his  care,  attention  and  society  to  his  said 
wife  and  children,  and  such  further  sum  as  the  jury  may  deem 
fair  and  Just  by  way  of  solace  and  comfort  to  said  wife  and  children 
for  the  sorrow,  suffering  and  mental  anguish  occasioned  to  them 
by  his  death. 

3.  Railroads — Employer's  lAahilUy  Act — Contributory  Negligence— Con- 

stitutional Provision. — ^The  proviBion  of  the  Constitution  and  of  the 
Act  of  Assembly,  that  knowledge  by  a  railroad  employee  of  defec- 
tive or  unsafe  machinery,  ways,  appliances  or  structures,  shall  be 
no  defense  to  an  action  for  an  injury  caused  thereby,  does  not  de- 
stroy the  defense  of  contributory  negligence,  but  merely  abrogates 
the  previously  existing  rule  on  that  subject,  which  forbade  recovery 
if  he  knowingly  used  defective  machinery,  and  declares  that  suck 
knowledge  shall  not  of  itself  bar  a  recovery.     Such  knowledge^ 
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however,  is  still  a  very  important  factor  in  determining  whether, 
with  the  knowledge  the  employee  had,  and  in  view  of  all  the  evi- 
dence in  the  case,  he  used  that  degree  of  caution  required  in  his 
situation,  with  reference  to  the  appliances  causing  his  injury. 

4.  Constitutional    Law — Copy    from    Anotf^er    State — Gonatruction.— 

Where  a  constitutional  provision  or  statute  of  one  State,  which 
has  been  construed  by  its  highest  court,  is  adopted  by  another 
State,  the  construction  so  given  is  adopted  also. 

5.  Master  and  Servant — Ttoo  Ways  of  DoinHf  Work — One  Not  Known  by 

Servant. — Where  there  are  two  ways  of  doing  a  thing,  one  danger- 
ous and  the  other  safe,  both  open  to  a  servant,  it  is,  as  a  rule,  the 
duty  of  the  servant  to  use  the  safe  way,  but  this  rule  does  not 
apply  where  the  servant  does  not  know  of  the  safe  way,  and  it  is 
not  pointed  out  to  him,  and  he  is  not  chargeable  with  negligence  in 
not  knowing  it 

6.  Master   and    Servant — R(Ulroada — Dangerous   Place — Notice — Negli- 

gence.— ^A  servant  who,  in  the  due  course  of  his  employment,  has 
frequently  ridden  on  the  side  of  tenders  of  engine  which  passed 
very  close  to  a  sand-house  standing  near  the  track,  having  barely 
room  enough  for  his  body  between  the  tender  and  the  sand-house, 
is  not  chargeable  with  negligence  for  riding  in  a  like  position  on 
a  wider  tender  of  different  construction,  unless  he  knew,  or  by  the 
exercise  of  reasonable  and  ordinary  care,  ought  to  have  known,  it 
was  wider  and  of  different  construction. 

7.  Master  and   Servant — Unusual  Risks — Ordinate  Risks — Notice. — A 

servant  is  not  presumptively  chargeable  with  notice  of  a  peculiar 
and  unusual  state  of  things.  Reasonable  time  must  be  allowed  for 
him  to  learn  of  changes  in  the  situation.  He  is  presumed,  how- 
ever, to  be  aware  of  defects  which  are  perfectly  obvious  to  his 
sight,  and  the  danger  of  which  is  apparent  to  any  person  of  his 
mental  capacity.  But  to  charge  him  with  notice  on  this  ground, 
the  defect  and  danger  must  be  unquestionably  plain  and  clear,  so 
that  if  he  did  not  see  it,  he  must  necessarily  have  been  in  fault. 

Error  to  a  judgment  rendered  by  the  Corporation  Court  of 
the  city  of  Eadford,  in  an  action  of  trespass  on  the  case,  wherein 
the  defendant  in  error  was  the  plaintiflF,  and  the  plaintiff  in  error 
was  the  defendant. 

Affirmed. 
Tho  opinion  states  the  case. 
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Archer  P,  Phlegar  and  John  B,  Johnson^  for  the  plaintiff  in 
error. 

* 

Longley  &  Jordan^  for  the  defendant  in  error. 
Qabdwkll,  J.,  delivered  the  opinion  of  the  court. 

The  administratrix  of  W.  J.  Cheatwood,  deceased,  brr)ught 
this  action  in  the  Corporation  Court  of  the  city  of  Radford, 
alleging  that  the  death  of  her  intestate  was  due  to  negligence 
of  the  defendant,  the  Norfolk  &  Western  Railway  Company, 
and  recovered  a  judgment  for  $G,250.00,  to  Avhich  the  defendant 
obtained  this  writ  of  error. 

Viewed  as  upon  a  demurrer  to  the  evidence,  the  case  before 
us  is  as  follows : 

Cheatwool,  the  deceased,  was,  on  the  10th  day  of  July,  1903, 
and  had  been  for  at  least  twelve  years  prior,  in  the  employ  of 
the  plaintiff  La  error  on  its  yard  at  Radford,  as  assistant  **host- 
ler."  Upon  the  yard,  among  other  things,  were  a  round-house, 
water-tank,  smd-house  and  coal-wharf.  The  duties  of  the 
deceased,  among  others,  were  to  assist  the  "hostler"  in  taking 
engines  over  the  yard,  getting  coal,  water  and  sand,  and  running 
them  back  to  the  lound-house.  In  doing  this  he  opened  and 
closed  the  switches,  and  gave  signals  to  the  "hostler"  for  start- 
ing and  stopping  at  the  proper  places.  There  was  no  rule  of  the 
company  prescribing  the  place  where  he  should  ride  on  the 
engine,  and  whi'n  the  engine  was  moving  forward,  the  usual 
place  occupied  by  him  and  other  employees  performing  the  same 
duties,  was  ou  the  step  on  the  right-hand  side  of  the  pilot  at  the 
front  of  the  engine ;  and,  when  moving  backward,  on  a  step  on 
the  same  side  of  the  tender,  at  the  rear  end,  which,  when  moving 
backward,  was  in  front,  and  which  positions  were  the  most  con- 
venient for  the  assistant  "hostler,"  and  the  usual  position  occu- 
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pied  by  the  assistant  "hostler,"  for  the  transaction  of  his  busi- 
ness. 

A  number  of  years  prior  to  the  accident  resulting  in  the  death 
of  Cheatwood,  a  sand-house  was  built  on  the  north  side  of  one 
of  the  tracks  in  the  yard,  and  at  a  distance  from  the  track  which 
was  free  from  danger  to  employees  riding  on  the  outside  of  the 
engines  and  tenders  which  were  then  in  use,  the  plaintiff  in  error 
then  using  tenders  holding  only  four  thousand  (4,000)  gallons  of 
water.  There  were  four  steps  on  each  tender,  one  at  each  cor- 
ner, all  alike,  and  the  steps  projected  from  the  sides  of  the 
tender  to  about  nine  and  one-half  (9^)  inches  from  the  sand- 
house,  when  passing  it.  Afterwards,  and  perhaps  a  year  or  more 
(just  when  does  not  appear)  before  the  accident  to  Cheatwood, 
plaintiff  in  error  increased  the  size  of  its  tenders,  so  that  they 
would  hold  fi^e  thousand  (5,000)  gallons  of  water,  which  was 
accomplished  by  extending  the  sides  of  the  tenders  until  they 
were  flush  with  the  inside  of  the  steps,  the  steps  being  seven 
and  a  half  (7^)  inches  wide,  but  the  distance  of  the  steps  from 
the  centre  of  the  track,  and  consequently  from  the  sand-house, 
was  not  changed.  Later,  plaintiff  in  error  increased  the  size  of 
some  of  its  tenders,  so  as  to  hold  six  thousand  (6,000)  gallons  of 
water,  this  being  accomplished  by  again  extending  the  sides 
imtil  they  became  flush  with  the  outside  of  the  steps,  which  still 
remained  nine  and  one-half  (9^)  inches  from  the  sand-house,  but 
practically  under  the  tender,  as  the  outside  of  the  tender  was 
flush  with  the  outer  edge  of  the  steps.  On  the  rear  end  of  the 
tender  was  a  cross-beam  eight  and  three-fourths  (8f)  inches 
wide,  extending  the  width  of  the  tender.  This  was  reached  bv  a 
hand-hold  on  the  comer  of  the  tender,  extending  from  the  sill 
to  within  twelve  or  fourteen  inches  of  the  top  of  the  tender,  and 
bv  catching  this  hand-hold  a  person  could  get  up  on  the  steps 
and  from  there  could  step  to  the  cross-beam,  and  when  standing 
there  could  hold  by  this  hand-hold,  or  to  the  top  of  the  tender, 
which  was  about  as  high  as  an  ordinary  man's  head. 
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Prior  to  the  accident  to  Cheatwood,  on  July  10,  1903,  he  and 
others  in  the  same  employment  repeatedly  rode  by  the  sand- 
house  on  the  steps  of  the  engines  and  tenders  then  in  use  on  the 
yard,  though  in  order  to  do  so  they  had  to  stand  very  close  to 
the  side  of  the  tender,  there  being  (if  it  was  a  five  thousand 
gallon  tender)  but  one  or  two  inches  between  the  body  and  the 
sand-house,  and  this  had  been  done  without  accident  to  him  or 
any  one,  and  with  full  knowledge  on  the  part  of  plaintiff 
in  error  that  it  was  the  custom  of  such  employees  to  so  ride  on 
the  tenders,  in  performing  the  duties  of  assistant  "hostler/* 
Between  the  1st  and  10th  of  July,  1903,  a  six  thousand  (6,000) 
gallon  tender  appeared  upon  the  yard  at  Radford,  just  at  what 
time  does  not  appear,  but  it  is  certain  that  Cheatwood  was  not 
called  on  to  handle  it  until  the  night  of  the  10th,  and  on  that 
night  engine  No.  771,  having  a  six  thousand  (6,000)  gallon  tank 
(t(MHler)  was  taken  to  the  coal  wharf,  with  Cheatwood  as  assistant 
**hostler."  Returning  from  the  wharf,  with  the  tender  in  front, 
he  was  riding  upon  the  step  of  the  tender,  where  he  had  been  in 
the  habit  of  riding  when  performing  his  duties,  the  step  being 
under  the  tender,  as  stated,  differing  in  this  respect  only  from 
the  tenders  formerly  run  over  the  yard,  and  this  change  made 
it  impossible  for  a  man  to  pass  the  sand-house  standiug  on  that 
step,  as  the  side  of  the  tender  was  only  nine  and  one-half  (9^) 
inches  from  the  sand-house.  As  a  necessary  consequence, 
Cheatwood  was  mashed  between  the  tender  and  the  sand-house 
and  received  injuries  from  which  he  died  the  next  day. 

At  the  trial,  and  after  the  introduction  of  all  the  evidence, 
the  court  at  the  instance  of  the  defendant  in  error,  plaintiff 
below,  gave  six  instructions  to  the  jury,  all  of  which  were 
objected  to  by  plaintiff  in  error,  except  No.  6 ;  and  the  plaintiff 
in  error,  defendant  below,  asked  for  five  instructions,  to  each  of 
which  defendant  in  error  objected,  and  Nos.  1  and  2  were 
refused  and  Nos.  3,  4,  and  5  amended.    The  court  also,  of  its 
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own  motion,  gave  two  instructions,  to  the  first  of  which  plaintiff 
in  error  excepted,  and  after  this  ruling  plaintiff  in  error  asked 
for  instructions  Nos.  6  and  7,  to  which  no  objection  was  made, 
and  they  were  also  given. 

Instructions  Nos.  "1  and  2,  asked  by  defendant  in  error,  are 
as  follows : 

Instruction  No.  1. 

^^If  the  jury  believe  from  the  evidence  that  W.  J.  Cheatwood 
came  to  his  death  by  being  crushed  between  the  tender  of  an 
engine  and  the  sand-house  of  the  Norfolk  &  Western  Railway 
Company,  located  dangerously  near  the  coal  wharf  track  of  said 
railway,  if  they  believe  from  the  evidence  it  was  so  located,  on 
its  yard  at  East  Radford,  and  at  the  time  of  the  injury  he  was 
riding  on  said  tender  in  the  course  of  his  employment  at  his  post 
of  duty,  and  was  injured  without  fault  on  his  part,  they  must 
find  for  the  plaintiff  and  assess  her  damage  accordingly,  al- 
though they  may  believe  from  the  evidence  that  plaintiff  knew 
of  the  location  of  said  sand-house  with  reference  to  said  track." 

Instruction  No,  2. 

^'The  jury  are  further  instructed  that  it  was  the  duty  of  the 
<lefendant  company  to  use  reasonable  care  to  furnish  to  plain- 
tiff^s  intestate  a  reasonably  safe  place  in  which  to  work  and 
reasonably  safe  appliances,  machinery,  ways  and  structures,  and 
the  knowledge  by  said  intestate,  W.  J.  Cheatwood,  of  the  defec- 
tive or  unsafe  character  or  condition  of  any  machinery,  ways, 
appliances  or  structures  shall  be  no  defense  to  an  action  for  an 
injury  caused  thereby,  such  as  an  injury  resulting  from  a  sand- 
liouse  being  located  too  near  to  its  railway  track,  when  running 
engines  and  tenders  of  the  size  of  engine  and  tender  No.  771, 
should  the  jury  believe  from  the  evidence  that  the  said  sand- 
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house  was  located  too  near  the  said  track  and  was  for  that  reason 
unsafe." 

The  chief  objection  urged  to  No.  1  is  that  there  was  no  evi- 
dence on  which  to  found  the  second  proposition  contained 
therein,  to-wit :  that  Cheatwood  at  the  time  of  his  injury  was  at 
his  post  of  duty. 

We  do  not  think  that  this  is  a  valid  objection  to  the  instruc- 
tion, as  there  was  abundant  evidence,  as  we  shall  see  when  we 
come  to  review  it,  tending  to  show  that  Cheatwood  was  at  his 
post  of  duty,  and  certainly  enough  to  submit  the  question  to  the 
jury,  which  was  in  fact  the  purport  and  effect  of  the  instruction. 
The  term  in  the  instruction  "dangerously  near  the  track '  was 
to  be  considered  in  the  light  of  the  evidence,  and  while  there 
was  in  fact  no  defect  in  the  construction  of  the  tender  or  sand- 
house,  the  question  submitted  to  the  jury  was  whether  or  not  the 
situation  had  been  made  dangerous  by  the  enlargement  of  the 
tender  upon  which  Cheatwood  was  riding,  known  to  plaintiff  in 
error  but  not  to  Cheatwood,  and  when  the  instruction  was  read 
in  connection  with  the  other  instructions  it  was  not  open  to  the 
objections  which  plaintiff  in  error  makes  to  it. 

It  is  conceded  that  the  first  part  of  instruction  No.  2  correctly 
defines  a  master's  duty  in  furnishing  appliances  and  structures. 
It  then  states  that  the  servant's  knowledge  of  the  defects  is  no 
defense  to  an  action  for  injuries  caused  thereby,  and  it  was 
clearly  the  purpose  of  the  instruction  to  tell  the  jury  that  it  was 
negligence  to  run  such  an  engine  as  No.  771  by  the  sand-house, 
if  they  believed  from  the  evidence  that  the  sand-house  was 
located  too  near  the  track,  and  was  for  that  reason  unsafe.  Here 
again  the  instruction  was  to  be  interpreted  in  the  light  of  the 
evidence,  which  tended  to  show  the  negligence  of  plaintiff  in 
error  in  placing  upon  its  yard  to  be  handled  by  its  employees  an 
engine  of  so  much  larger  size  than  that  which  Cheatwood  and 
other  employees  had  been  in  the  habit  of  handling  that  it  ren- 


Va.]  Norfolk  &  W.  R.  Co.  v.  Chbatwood.  36;] 


Opinion. 


dered  the  situation  unsafe,  while  without  this  change  of  the  size 
of  the  tender  which  Cheatwood  was  called  upon  to  handle  on  the 
ni^ht  of  the  10th  of  July,  the  sand-house  was  not  dangerously 
near  the  track.  The  evidence  ^was  all  sufficient  to  justify  the 
giving  of  the  instruction. 

The  court  is  further  of  opinion  that  there  was  no  error  in 
giving  the  3rd  and  4th  instructions  asked  for  by  defendant  in 
error,  which  are  as  follows : 

Instruction  No.  S. 

"If  the  jury  believe  from  the  evidence  that  plaintiff's  intes- 
tate, in  the  proper  discharge  of  his  duty,  was  accustomed  to 
ride  engines  and  tenders  through  the  space  between  the  sand- 
house  and  track  in  question  in  safety,  and  that  the  defendant 
company  without  notice  to  him,  caused  him  to  ride,  on  the  night 
he  was  injured,  an  engine  with  a  tender  broader  than  engines 
and  tenders  he  had  been  accustomed  to  handle,  and  which  in- 
creased the  danger,  and  thereby  made  it  unsafe  to  ride  said 
engine  by  said  sand-house  to  him  when  so  riding,  and  that  this 
was  the  proximate  cause  of  his  death,  without  fault  upon  his 
part,  then  the  jury  must  find  and  assess  damages  for  the 
plaintiff." 

Instruction  No.  Jf. 

"If  the  jury  believe  from  the  evidence  that  for  years  the 
switching  or  Assistant  Hostler,  Cheatwood,  of  the  Norfolk  & 
Western  Railway  Company,  all  the  years  at  Radford,  had  been 
safely  riding  engines  and  tenders  by  this  sand-house,  moving 
and  headed  in  the  same  direction  as  was  the  engine  and  tender 
on  the  night  of  July  10,  1903,  W.  J.  Cheatwood  received  the 
injuries  which  caused  his  death,  and  believe  from  the  evidemee 
that  said  Cheatwood  had  had  no  instructions  not  to  rid(*  on  the 
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step  of  the  tender  when  passing  said  sand-house,  and  that  he  had 
no  instructions  where  to  ride,  and  that  there  was  no  rule  of  the 
company  applicable  to  his  position  in  the  performance  of  his 
duties,  and  that  standing  in  that  position  he  could  most  con- 
veniently and  with  greatest  dispatch  for  said  railroad  company 
perform  the  duties  pertaining  to  his  position;  and  further 
believe  from  the  evidence  that  he  was  at  his  proper  place  for  the 
performance  of  his  duties,  and  without  notice  to  said  Cheatwood 
said  company  widened  some  of  its  tenders  so  that  a  man  stand- 
ing in  the  position  on  said  step  at  the  side  of  said  tender,  where 
said  Cheatwood  had  been  accustomed  to  stand,  could  not  pass 
said  eand-house  without  being  injured  or  kiUed ;  and  that  in  the 
due  and  proper  performance  of  his  duties,  using  ordinary  care 
therein,  he  attempted  to  ride  said  tender  by  said  sand-house  on 
the  night  in  question,  and  in  doing  so  received  the  injuries  which 
caused  bis  death,  then  they  must  find  for  the  plaintiff,  although 
they  may  believe  from  the  evidence  he  had  knowledge  of  the 
distance  and  location  of  said  sand-house,  with  reference  to  said 
track." 

Instruction  No.  6  given  for  the  defendant  in  error,  is  as 
follows : 

Instruction  No,  5, 

*'The  jury  are  instructed  that  if  they  find  damages  for  the 
])laintiff;  in  ascertaining  such  damages,  they  should  find  the 
same  with  reference,  first:  to  the  pecimiary  loss  sustained  by 
Sallie  Cheatwood,  his  wife,  and  the  three  children  of  W.  J. 
Cheatwood  by  the  death  of  said  Cheatwood,  fixing  the  same  at 
such  sum  as  would  be  equal  to  the  probable  earnings  of  the  said 
Cheatwood,  taking  into  consideration  the  age,  business  capacity, 
experience,  habits,  health,  energy  and  perseverance  of  the 
deceased,  during  what  would  probably  have  been  his  lifetime  if 
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he  had  not  been  killed.  Second,  in  ascertaining  the  probability 
of  life  the  jury  have  the  right  to  determine  the  same  with  ref (»r- 
enee  to  recognized  scientific  tables  relating  to  the  expectation  of 
human  life.  Third,  by  adding  thereto  compensation  for  the  loss 
of  his  care,  attention  and  society  to  his  wife  and  children. 
Fourth,  by  adding  such  further  sum  as  they  may  deem  fair  and 
just  by  way  of  solace  and  comfort  to  said  wife  and  children  for 
the  sorrow,  suffering  and  mental  anguish  occasioned  to  them  by 
his  death." 

The  instruction  is  in  a  form  which  has  been  repeatedly  passed 
upon  by  this  court,  as  is  conceded  by  plaintiff  in  error,  and  the 
objection  made  to  it  is  that  it  told  the  jury  that  they  should 
give  the  probable  earnings  of  the  deceased  during  what  would 
have  probably  been  his  lifetime  but  for  the  accident,  and  states 
as  the  rule  that  they  should  find,  as  the  capital  to  be  invested,  all 
that  a  man  would  probably  earn  in  a  lifetime,  without  deducting 
for  his  expenditures  and  with  only  guess  work  as  to  his  health. 
The  instruction  is  practically  the  same  as  an  instruction  ap- 
proved by  this  court  mB.  <&  0.  R,  R.  Co.  v.  Weightman^s  admr.^ 
29  Gratt.  431,  26  Am.  Kcp.  384;  and  again  sanctioned  in  B.  & 
0.  R.  R.  Co.  V.  Noel,  32  Gratt.  394,  and  Portsmouth  8t  R.  Co. 
V.  Peed^  102  Va.  662,  47  S.  E.  850 ;  and  in  addition  to  this  sanc- 
tion of  the  instruction  we  do  not  feel  warranted  in  holding  that 
it  was  not  a  proper  instruction  when  it  is  not  claimed  in  this  case 
that  the  verdict  found  by  the  jury  is  excessive. 

This  brings  us  to  a  consideration  of  the  instructions  of  plain- 
tiff in  error  refused  by  the  trial  court,  or  modified  and  given  as 
modified. 

Instruction  No.  1  involves  a  construction  of  Section  162  of 
the  Constitution  of  Virginia  and  the  Act  of  Assembly  approved 
March  27,  1902,  (Acts  1901-02,  p.  335,  Code,  [1904]  sec. 
1294  K.),  which  provide  that  "knowledge  by  any  railroad  em- 
ployee injured  of  the  defective  or  unsafe  character  or  condition 
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of  any  machinery,  ways,  appliances  or  structures  shall  be  lio 
defense  to  an  action  for  injury  caused  thereby."  Instruction  No. 
1  was  to  the  effect  that  nothing  contained  in  this  constitutional 
provision  or  in  the  Act  of  Assembly,  prevented  plaintiff  in  error 
from  making  the  defense  of  contributory  negligence  in  the  same 
manner  and  to  the  same  effect  as  it  could  have  done  if  such  sec- 
tion and  act  had  not  been  adopted ;  and  if  Cheatwood's  death 
was  caused  by  his  o^vn  neglect  they  must  find  for  the  defendant. 
This  provision  of  the  Constitution  was  taken  verbatim  from 
the  Constitution  of  the  State  of  Mississippi,  and  when  adopted 
by  our  late  Constitutional  Convention  it  had  been  construed  by 
the  Supreme  Court  of  Mississippi  in  the  case  of  Buckner  v.  R,  & 
D,  R.  R,  Co,j  72  Miss.  873,  18  South.  449,  in  which  case  a  ser- 
vant was  injured  by  defective  machinery  and  his  contributory 
negligence.  It  was  in  that  case  claimed  that  the  Constitution 
of  Mississippi  abrogated  the  defense  of  contributory  negligence, 
but  the  court  held  otherwise,  and  after  quoting  the  constitu- 
tional provision  said :  "The  effect  of  this  is  not  to  destroy  tho 
defense  of  contributory  negligence  by  a  railroad  company,  but 
merely  to  abrogate  the  previously  existing  rule  that  knowledge 
by  an  employee  of  the  defective  or  unsafe  character  or  condition 
of  the  machinery,  ways  or  appliances,  shall  not,  of  itself,  bar  a 
recovery.  The  law  was  that  knowledge  by  an  employee  of  de- 
fective appliances  which  he  voluntarily  used,  precluded  his  re- 
covery for  an  injury  thus  received.  The  Constitution  destroys 
that  rule,  and  the  mere  fact  that  the  employee  knew  of  the 
defect,  is  not  a  bar  to  recovery ;  but  knowledge  by  an  employee 
of  defects  is  still  an  element  or  factor,  and  a  very  important 
one,  in  determining  whether,  with  the  knowledge  he  had,  he 
used  that  degree  of  caution  required  in  his  situation  with  refer- 
ence to  the  appliances  causing  his  injury.  The  Constitution  did 
not  have  the  effect  to  free  employees  of  railroad  companies  from 
the  exercise  of  ordinary  caution  and  prudence.     It  does  not 
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license  recklessness  or  carelessness  by  them,  and  give  them  a 
claim  to  compensation  for  injuries  thus  suffered.  They,  like 
others  not  employees,  must  not  be  guilty  of  contributory  negli- 
gence, if  they  woidd  secure  a  right  of  action  for  injuries." 

Under  the  rule  laid  down  by  this  court  in  N.  £W.  Ry.  Co,  v. 
Old  Dominion  Baggage  Co.,  99  Va.  Ill,  37  S.  E.  784,  50  L.  R 
A.  722,  the  construction  placed  on  that  clause  in  our  Constitu- 
tion by  the  Mississippi  court  must  be  adopted  by  this  court. 

Practically  the  same  words  occur  in  the  Constitution  of  South 
Carolina,  which  were  construed  by  the  Supreme  Court  of  that 
State  in  Bodie  v.  C.  &  W.  C.  By.  Co.y  39  S.  E.  715,  and  Car8<m 
V.  SoiUJiem  By.  Co,,  46  S.  E.  525.  In  the  first  named  of  these 
cases,  the  court  expressly  recognized  that  contributory  negU^ 
gence  was  a  good  defense  notwithstanding  the  constitutional 
provision ;  and  as  to  the  second  case  it  is  sufficient  to  say  that  it 
can  have  no  bearing  here,  as  it  was  not  rendered  until  after  the 
adoption  of  our  present  Constitution. 

We  are  of  opinion  that  independently  of  the  rule  laid  down  in 
X.  &  W.  By.  Co.  V.  Old  Dom.  Baggage  Co.,  supra,  the  construc- 
tion put  upon  the  language  of  the  constitutional  provision  under 
consideration,  by  the  Supreme  Court  of  Mississippi  is  a  correct 
construction. 

But  we  are  further  of  opinion  that  the  instruction  No.  1, 
asked  for  by  plaintiff  in  error,  was  properly  refused.  In  addi- 
tion to  the  fact  that  there  were  other  instructions  given  which 
clearly  stated  to  the  jury  that  the  plaintiff  in  error  had  the  right 
to  rely  upon  the  defense  of  contributory  negligence,  instruction 
No.  1,  refused,  was  too  broad  and  was  therefore  calculated  to 
confuse  and  mislead  the  jury. 

While  the  right  to  make  the  defense  of  contributory  negli- 
gence is  not  abrogated  by  the  constitutional  provision  and  the 
statute  under  consideration,  the  defense  cannot  rest  alone  upon 
tlu»  knowledge  of  an  injured  employee  of  the  defective  or  unsafe 
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character  or  condition  of  any  machinery,  ways,  appUances  or 
structures,  which  may  have  been  instrumental  in  causing  the 
injury  for  which  he  sues,  but  such  knowledge  is  rightly  to  be 
considered  by  the  jury  along  with  all  the  evidence  in  the  case  in 
determining  whether  the  employee  injured  used  that  caution 
required  in  the  situation  he  was  placed  in  when  the  injury  was 
received.  Before  the  adoption  of  the  constitutional  provision 
and  the  statute,  knowledge  by  an  employee  of  the  defective  or 
unsafe  character  or  condition  of  any  machinery,  ways,  appli- 
ances or  structures  which  were  instrumental  in  causing  the 
injury  sued  for,  upon  the  doctrine  of  assumed  risk  based  on 
knowledge,  actual  or  imputed,  arising  from  the  contract  between 
the  parties,  the  law  implied  that  the  servant  assumed  the  risk 
of  all  danger  of  which  he  had  knowledge,  or  by  the  use  of  proper 
diligence  would  have  had  knowledge,  and  therefore  did  not  per- 
mit a  recovery  for  an  injury  arising  from  defective  machinery, 
ways,  appliances,  etc.,  where  the  defect  was  known  to  him.  But 
not  so  now.  The  difference  between  assumed  risk,  actual  or 
imputed,  and  contributory  negligence  arising  from  matters  ex 
delicto  and  consisting  of  wrong  doing,  has  been  aptly  expressed  as 
"using  a  known  defective  appliance  carefully,  and  using  a  good 
appliance  carelessly."  An  interestuig  and  exhaustive  discus- 
sion of  the  cases  on  this  subject,  both  where  the  distinction  was 
made,  and  where  it  was  lost  sight  of,  may  be  found  in  the  case 
of  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  Rep.  496,  61  C. 
0.  A.  477,  63  L.  R.  A.  551,  and  they  are  also  fully  discussed  in 
Bodie  V.  R.  R.,  supra.  So,  as  we  have  said,  an  instruction  which 
tells  the  jury  that  the  defense  of  contributory  negligence  could 
be  made  in  the  same  manner  and  with  the  same  effect  as  if  the 
constitutional  provision  and  act  under  consideration  had  never 
been  adopted,  which  is  in  effect  to  say  that  the  defense  is  un- 
affected, is  too  broad,  and  therefore  well  calculated  to  confuse 
and  mislead  the  jury. 


Va.]  Norfolk  &  W.  R.  Co.  v.  Chbatwood.  369 

Opinion. 

In  the  case  at  bar,  the  court,  at  the  instance  of  the  plaintiff 
in  error,  by  instructions  Nos.  6  and  7,  told  the  jury  that  plaintiff 
in  error  had  the  right  to  make  the  defense  of  contributory  negli- 
gence, although  they  might  believe  from  the  evidence  that  the 
location  and  construction  of  the  sand-house  and  tender  rendered 
the  place  defective  and  dangerous,  and  that  a  party  is  guilty  of 
contributory  negligence  when  he  does  something  he  ought  not 
to  have  done,  or  omits  to  take  some  precaution  which  he  ought 
to  have  taken  under  the  circumstances.  These  instructions  fully 
preserved  to  plaintiff  in  error  the  right  to  make  the  defense  of 
contributory  negligence. 

Plaintiff  in  error's  instruction  No.  2,  refused,  was  as  follows : 
^*The  defendant  company  was  not  bound  to  move  the  struc- 
tures on  the  side  of  its  track  merely  because  it  widened  its 
engines  or  tenders  so  long  as  there  was  space  for  them  to  pass  in 
safety,  and  reasonable  means  existed  or  were  provided  for  its 
employees  to  pass  such  structures  in  safety  while  performing 
their  duties,  although  it  may  have  been  more  inconvenient  for 
them  to  use  such  means  as  they  did  use  before  the  widening  of 
the  engines  or  tenders." 

The  fatal  objection  to  this  instruction  is  that,  in  directing  the 
jury  to  consider  whether  the  plaintiff  in  error  had  provided 
other  safe  places  where  Cheatwood  might  have  in  safety  ridden 
upon  the  engine  on  the  occasion  of  the  accident  to  him,  it  ig- 
nored all  consideration  of  the  question,  whether  such  other  safe 
places  were  known  to  Cheatwood.  Cheatwood  could  not  be  held 
guilty  of  knowingly  riding  in  an  imsaf e  place  instead  of  in  a  safe 
place  provided  for  him  by  his  employer,  unless  conscious  at  the 
time  of  the  danger  of  the  position  he  was  taking,  and  of  the  safe 
position  provided  for  him,  and  where  that  is  the  situation  the 
rule  of  law  laid  down  in  2  Thomp.  on  Xeg.  1059 ;  C.  £  0.  Ry. 
Co.  v.  Sparrow,  98  Va.  644,  37  S.  E.  202 ;  Street's  adrwr.  v.  N. 
£  W.  Ry,  Co.,  101  Va.  746,  45  S.  E.  284,  that  where  there  are 
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two  ways  to  do  a  thing,  one  dangerous  and  the  other  safe,  both 
open  to  the  servant,  it  is  his  duty  to  use  the  safe  way,  although 
it  is  not  as  convenient  as  the  other  way,  and  which  rule  is 
invoked  by  plaintiff  in  error,  has  no  application. 

Plaintiff  in  error's  instructions  Nos.  3  and  4,  as  presented, 
told  the  jury  that  the  fact  (if  it  was  proved)  that  Cheatwood 
had  ridden  safely  on  the  steps  of  tenders  through  a  space  so 
narrow  they  could  barely  pass  through,  and  of  which  he  had 
been  warned  because  of  the  danger,  did  not  justify  him  in 
assuming  that  he  could  do  so  on  another  tender  which  was  larger 
and  of  different  construction ;  but  they  fail  to  preserve  for  the 
consideration  of  the  jury  the  question,  whether  or  not  Cheat- 
wood  knew  that  the  tender  in  question  was  larger  and  different, 
or  could  by  ordinary  care  have  known  it.  This  fatal  defect  in 
the  instructions  was  obviated  by  the  amendments  thereto  made 
by  the  court,  which  were  entirely  proper. 

These  instructions  Xos.  3  and  4,  as  amended  by  the  court  (the 
amendments  appearing  in  italics),  are  as  follows : 

No.S. 

"The  jury  are  instructed  if  they  believe  from  the  evidence 
that  William  Cheatwood  had  ridden  safely  by  the  sand-house 
while  standing  on  the  steps  of  the  tenders  of  smaller  size  and 
different  construction  from  the  one  on  which  he  was  riding  when 
injured,  and  believe  that  on  the  smaller  tenders  there  was  barely 
sufficient  room  for  him  to  pass,  by  being  careful  to  stand  close 
to  the  side  of  the  tender,  and  that  he  had  been  warned  that  it 
was  dangerous  for  him  to  do  so,  the  fact  that  he  had  so  ridden 
did  not  justify  or  excuse  him  for  undertaking  to  ride  by  the 
sand-house  on  the  step  of  a  larger  tender  of  different  construc- 
tion, if  he  hn^w  that  it  was  larger,  and  if  they  believe  that  he 
attempted  to  do  so  and  was  killed  in  such  attempt  they  must  find 
for  the  defendant." 
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"A  person  who  has  been  accustomed  to  ride  through  a  narrow 
place  when  there  is  just  enough  room  for  him  to  get  through  on 
tenders  or  engines  which  he  was  accustomed  to,  cannot  attempt 
to  ride  through  the  same  space  upon  a  pew  and  different  engine 
or  tender  of  different  construction,  on  the  supposition  that  it  is 
no  wider  than  those  he  has  been  using  and  throw  the  loss  on  his 
employer  in  case  he  is  injured  by  reason  of  its  being  wider, 
unless  he  knew  it  was  wider  and  different,  or  by  reasonable  and 
ordinary  care  might  have  known  of  it,  and  if  the  jury  believe 
that  William  Cheatwood  made  such  attempt  and  was  killed 
while  doing  so,  they  must  find  for  the  defendant,  and  this  rule 
is  not  changed  although  they  may  believe  that  he  did  so  because 
he  was  not  thinking  what  he  was  doing." 

The  court  also  very  properly  amended  plaintiff  in  error's  in- 
struction No.  5,  in  the  same  respect,  and  this  instruction,  as 
amended,  is  as  follows: 

"If  the  jury  believe  from  the  evidence  that  there  were  places 
on  the  engine  or  tender  provided  for  that  purpose,  known  to  hitn, 
where  William  Cheatwood  could  have  stood  and  performed  his 
duties  in  safety,  and  believe  that  he  had  been  warned  against 
riding  on  the  tender  next  to  the  sand-house,  because  it  was  dan- 
gerous to  do  so,  and  that  he  was  killed  while  attempting  to  ride 
by  the  sand-house  on  a  tender,  they  must  find  for  the  defendant, 
although  the  position  taken  by  him  was  the  most  convenient 
one." 

The  instructions  given  by  the  court,  ex  mero  motu,  are  as 
follows : 

Courtis  Instruction  No.  1. 
"The  court  instructs  the  jury  that  knowledge  by  any  railroad 
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employee  injured,  of  any  defective  or  unsafe  character  or  con- 
dition of  any  machinery,  ways,  appliances  or  structures,  shall  be 
no  defense  to  an  action  for  injury  caused  thereby ;  and  if  the 
jury  believe  from  the  evidence  that  Cheatwood  was  so  injured 
by  reason  of  the  unsafe  condition  or  character  of  defendant 
company's  appliances  aifd  structures,  viz :  that  the  sand-house  in 
question  was  situated  dangerously  near  the  track,  and  was  there- 
by rendered  unsafe  to*  the  plaintiff  in  the  performance  of  his 
duties  as  assistant  'hostler,'  and  if  they  believe  that  deceased, 
Cheatwood,  was  attending  to  his  accustomed  duties,  using  ordi- 
nary care  therein,  at  the  time  he  received  the  injury  which 
caused  his  death,  they  must  find  for  the  plaintiff,  notwithstand- 
ing they  may  believe  from  the  evidence  that  he  had  knowledge 
of  said  unsafe  condition  or  character  of  the  sand-house/' 

Courtis  Instruction  No.  2, 

"The  court  instructs  the  jury  that  these  instructions  are  to  be 
read  together,  and  construed  in  the  light  of  each  other." 

The  instructions  in  the  case  have  been  set  out  above,  and  the 
court  is  of  opinion  that  they  fully  and  fairly  presented  the  legal 
propositions  contended  for  by  the  counsel  on  each  side. 

This  brings  us  to  the  consideration  of  the  remaining  assign- 
ment of  error,  which  is  the  refusal  of  the  court  to  set  aside  the 
verdict  and  award  a  new  trial,  on  the  ground  that  it  was  con- 
trary to  the  law  and  the  evidence. 

The  defendant  in  error  rested  her  claim  for  a  recovery  of 
damages  upon  the  grounds,  (1)  That  Cheatwood  was  without 
fault ;  (2)  that  he  was  at  his  post  of  duty,  in  the  only  position  he 
could  assume  to  properly  and  expeditiously  perform  his  duties ; 
(3)  that  the  master  knew  the  place  he  occupied ;  (4)  that  he  had 
safely  occupied  it  for  twelve  years ;  (5)  that  the  position  on  the 
step  of  a  tender  was  absolutely  safe  until  the  6,000  gallon  ten- 
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ders  were  put  on ;  and  (6)  that  he  had  no  notice  of  the  danger  or 
of  the  change  in  the  size  of  the  tenders. 

On  the  other  hand,  it  was  contended  by  plaintiff  in  error,  (1) 
That  there  was  no  defect  or  unsafe  condition  in  its  tender,  sand- 
house  or  track,  that  each  and  all,  severally  and  collectively,  were 
reasonably  safe  for  the  performance  of  all  requirements  of 
Oheatwood,  if  he  had  made  a  reasonably  and  ordinarily  careful 
use  of  them ;  (2)  that  neither  his  instructions  nor  duty  required 
him  to  ride  on  the  step  where  he  was  killed,  as  the  selection  of 
the  step  as  his  riding  place  was  his  own  choice ;  (3)  that  he  had 
been  warned  not  to  occupy  that  position  because  it  was  dan- 
gerous ;  that  the  warning  showed  that  it  was  unnecessary  to  be 
on  the  step  at  that  place,  and  that  independently  of  the  warning 
bis  observation  must  have  shown  him  the  danger;  and  (4)  that 
with  knowledge  of  the  danger  in  riding  on  tenders  he  was  accus- 
tomed to,  he  increased  the  risk  by  riding  a  tender  of  different 
construction,  without  attempt  to  ascertain  whether  or  not  it 
increased  the  danger,  and  was  killed  because  the  danger  of  doing 
so  was  materially  increased. 

With  the  very  full  statement  of  the  case  made  at  the  outset 
of  this  opinion,  it  is  unnecessary  to  go  very  fully  into  a  review 
of  the  evidence.  It  unmistakably  appears,  and  by  this  the  negli- 
gence of  the  plaintiff  in  error  is  fully  established,  that  the  com- 
pany had  no  rule  specifying  where  the  assistant  "hostler"  should 
ride  on  its  engines  when  performing  the  duties  performed  by 
Oheatwood  on  the  occasion  of  his  injuries;  that  it  was  known  to 
plaintiff  in  error  that  Oheatwood  and  others  doing  a  like  service 
were  riding  on  the  engines  in  use  on  its  yard  at  Radford  in  the 
manner  and  at  the  places  stated  above ;  that  in  riding  upon  the 
engines  in  use  prior  to  the  day  of  this  accident  there  was  barely 
room  for  the  assistant  "hostler"  to  ride  upon  the  step  of  a  ten- 
der in  safety  by  the  sand-house  situated  near  the  track;  that 
\dtli  full  knowledge  of  these  facts  a  6,000  gallon  tender  was 
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brought  upon  the  yard  in  the  night  time,  and  Cheatwood  was 
called  upon  to  handle  it  as  he  had  handled  other  engines,  with- 
out any  notice  whatever  to  him  of  the  change  in  the  size  of  the 
tender,  and  without  any  opportunity  on  his  part  to  have  known 
this  fact.  The  engineer  who  was  running  the  engine  to  which 
this  6,000  gallon  tank  was  annexed  testifies  that  he  did  not 
know  that  he  had  a  larger  tank  until  after  Cheatwood  had  been 
injured ;  that  it  would  have  required  a  very  close  inspection  to 
have  discovered  the  change  which  had  been  made ;  and  in  effect, 
it  was  impossible  for  Cheatwood,  in  the  night  time  and  under 
the  circumstances,  to  have  known  of  the  increase  in  the  size  of 
the  tender,  and  the  necessarily  increased  danger  brought  to  him 
by  the  change  of  tenders.  Upon  the  question  whether  or  not 
Cheatwood  was  at  his  post  of  duty,  the  evidence  briefly  stated  is 
as  follows :  That  it  was  his  duty  to  adjust  the  switches  for  the 
^'hostler,"  the  "hostler"  being  the  man  in  charge  of  the  engine ; 
that  he  was  at  the  place  most  convenient  for  him  and  the 
engineer;  that  he  was  at  the  time  of  the  accident  at  the  post 
that  he  and  other  assistant  "hostlers"  had  been  assuming  to  per- 
form their  duties,  which  was  on  the  steps  at  both  ends — on  the 
head  when  going  west  and  on  the  tank  or  tender  coming  east, 
backing;  that  Cheatwood  had  for  twelve  years  been  performing^ 
this  duty,  passing  by  the  sand-house  upon  the  engines  or  tenders 
for  twelve  years  without  injury ;  that  the  post  he  occupied  was 
where  he  could  best  discharge  the  duty  immediately  in  hand, 
with  due  regard  to  his  own  safety  and  the  business  of  the  com- 
pany. Three  witnesses  experienced  in  the  work  on  the  yard  at 
Eadf  ord,  all  of  them  employees  of  the  plaintiff  in  error,  and  one 
of  them,  McGee,  who  was  running  the  engine  No.  771  on  the 
occasion  of  this  accident,  testify  that  the  duties  performed  by 
Cheatwood  could  best  be  done  when  backing  with  the  tender  in 
front,  by  standing  on  the  step  of  the  tender  on  the  side  of  the 
engineer.    In  answer  to  the  question,  "Was  there  another  place 
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on  this  tender  provided  for  him  to  ride  that  you  know  oft"  one 
of  the  three  witnesses  referred  to  answered,  "No,  sir,  not  that  I 
know  of.  I  never  saw  anyone  ride  anywhere  else  except  on  the 
tender."  "Q.  Except  on  the  tender  you  mean  ?.  A.  Yes,  sir." 
This  witness,  who  states  that  he  had  been  on  that  yard  for  thir- 
teen years,  was  asked  if  the  place  occupied  by  Cheatwood  on  the 
occasion  of  this  accident  to  him  was  the  best  place  for  him  to  per- 
form his  duties,  and  answered,  "Yes,  sir,  according  to  my  judg- 
ment." Another  of  the  three  witnesses  referred  to  was  asked, 
"In  the  proper  performance  of  his  duties,  due  regard  being  had 
to  facilitating  the  business  of  the  company  as  well  as  to  the 
safety  of  the  man,  to  discharge  those  duties,  where  was  the  best 
place  for  a  man  to  stand  to  perform  them — I  mean  as  assistant 
^hostler'  ?"  to  which  he  answered,  "Well,  both  for  his  own  ad- 
vantage and  that  of  the  man  he  was  working  with,  it  was  best  to 
stand  on  the  step.  It  was  in  a  manner  to  push  the  business 
along  and  as  much  to  their  interest  (meaning  the  company)  as 
to  that  of  the  man."  The  same  witness  states,  "that  was  the 
post  they  had  been  assimmig  to  perform  that  duty ;  that  was  on 
the  step  at  both  ends — on  the  head  when  going  west,  and  on  the 
tank  coming  east,  backing." 

According  to  these  and  other  witnesses,  to  sum  up,  the  fol- 
lowing facts  appear:  (1)  That  the  position  occupied  by  the 
deceased,  Cheatwood,  was  the  necessary,  usual  and  proper  posi- 
tion occupied  by  the  assistant  "hostler" ;  (2)  that  he  could  in 
that  position  best  perform  the  duties  required  of  him  by  the 
master ;  (3)  that  employees  always  rode  in  that  position,  unless 
it  was. storming;  (4)  that  he  could  not  properly  attend  to  his 
duties  in  any  other  position  which  was  as  safe  as  that  one ;  (8) 
that  the  position  occupied  by  him  was  well  known  to  the  master ; 
(6)  that  he  had  safely  ridden  in  that  position  for  from  twelve  to 
twenty  years  on  all  tenders  known  or  handled  by  him  prior  to 
the  10th  of  July,  1903,  when  he  received  his  fatal  injuries ;  (7) 
that  it  was  the  first  time  an  engine  with  a  tender  of  that  size 
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and  headed  as  that  one  was  taken  by  Cheatwood,  the  deceased, 
to  the  coal  wharf  by  the  sand-house ;  (8)  that  Cheatwood  was 
called  to  assist  with  this  engine  in  the  night  time,  and  that  he 
did  not  know,  nor  by  the  exercise  of  ordinary  care  could  he  have 
known,  that  he  was  handling  an  engine  with  a  tender  larger  than 
those  he  was  accustomed  to  riding;  (9)  that  he  was  given  no 
notice  of  th^  change  in  the  size  of  the  tender,  or  the  altered  con- 
dition of  the  ways;  (10)  that  he  had  no  instructions  as  to  the 
position  he  should  occupy  on  a  tender  and  engine ;  (11)  that  on 
the  tender  upon  which  he  was  sent  on  the  night  of  July  10,  a 
man  standing  in  the  position  he  was  accustomed  to  occupy  could 
not,  with  ever  so  great  care,  possibly  pass  by  the  sand-house 
without  receiving  fatal  injuries;  (12)  that  it  was  difficult  to  get 
upon  the  end  sill  at  the  end  of  the  tender,  that  when  there  it 
was  a  dangerous  position,  more  so  than  that  on  the  step,  and 
difficult  to  maintain,  and  that  one  in  that  position  could  not  well 
perform  the  duties  required  of  him ;  and  (13)  that  the  steps  were 
the  safer  place  for  him  to  occupy  as  compared  with  the  sill  at 
the  end  of  the  tender  where  it  is  claimed  that  he  could  have 
ridden  with  greater  safety ;  in  fact  until  the  introduction,  on  the 
night  of  July  10  for  the  first  time,  of  the  6,000  gallon  tender^ 
the  step  upon  which  Cheatwood  was  riding  was  a  perfectly  safe 
place. 

The  situation  then  was  this :  The  plaintiff  in  error  had  no 
rules  prescribing  where  its  servants  should  ride  on  its  engines 
and  tenders,  when  performing  the  duties  of  an  assistant  "host-, 
ler'^  on  the  yard  at  Radford.  It  knew  that  its  servants,  per- 
forming these  duties,  had  for  years  been  in  the  habit  of  riding 
upon  the  engines  and  tenders  run  over  the  yard  in  the  manner 
and  places  heretofore  stated.  It  knew  that  it  was  impossible  for 
an  assistant  "hostler"  to  ride  upon  the  step  of  a  six  thousand  gal- 
lon tender,  running  backwards,  over  the  yard  by  the  sand-house 
situated  near  the  track  over  which  the  engine  and  tender  must 
necessarily  pass,  without  certain  injury  or  death  to  the  assistant 
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"hostler" ;  yet  it  pennitted  a  tender  of  that  size  to  be  run  over 
the  yard  in  the  night  time  on  July  10,  1903,  without  any  warn- 
ing to  those  whose  duty  it  was  to  handle  it,  and  in  consequence 
of  this  negligence  on  its  part  Cheatwood  received  injuries  result- 
ing in  his  death.  Bearing  in  mind,  as  is  conceded  in  the  argu- 
ment here,  that  the  evidence  does  not  show  that  Cheatwood  and 
others  repeatedly  rode  past  the  sand-house  on  the  steps  of  five 
thousand  gallon  tenders,  and  in  fact  does  not  show  that  Cheat- 
wood  ever  rode  on  the  step  of  a  tender  of  that  size  by  the  sand- 
house,  can  it  be  said,  in  the  face  of  the  testimony  of  the  **hostler'^ 
in  charge  of  engine  No.  771  on  the  night  of  July  10,  and  with 
whom  Cheatwood  had  worked  for  five  years  proceeding,  to  the 
effect  that  it  would  have  taken  very  close  inspection  to  have  dis- 
covered the  fact  that  the  tender  attached  to  the  engine  on  that 
occasion  was  larger  than  those  formerly  handled  on  the  yard,  that 
Cheatwood  knew  or  by  the  exercise  of  ordinary  care  and  pru- 
dence could  have  known  that  it  was  a  lai^er  tender  than  those 
he  had  formerly  been  handling,  and  that  he  could  not  with 
safety  ride  on  its  steps  by  the  sand-house,  when  in  fact  the 
"hostler'^  himself  did  not  know  the  tender  was  larger  until  after 
Cheatwood  had  been  mashed  at  the  sand-house  ?  We  think,  as 
did  the  jury,  that  the  question  must  be  answered  in  the  negative. 
*^o  servant  is  presumptively  chargeable  with  notice  of  a 
peculiar  and  xmusual  state  of  things.  Reasonable  time  must  be 
allowed  to  a  new  servant  to  become  acquainted  with  his  sur- 
roimdings,  and  to  an  old  servant  to  learn  of  changes  in  the 
situation.  Servants  are  presumed  to  be  aware  of  defects  which 
are  perfectly  obvious  to  their  sight,  and  the  danger  of  which  is 
obvious  to  any  person  of  their  mental  capacity.  But  to  charge 
them  with  notice  on  this  groimd,  the  defect  and  danger  must  be 
unquestionably  plain  and  clear,  so  that,  if  they  did  not  see  it, 
they  must  necessarily  have  been  in  fault."  1  Shearman  &  Red. 
on  Neg.,  sec.  216. 

Vol.  era — 48 
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The  warning  which  it  is  claimed  that  Oheatwood  had  con- 
sisted merely  in  McGee,  the  "hostler"  with  whom  he  was  work- 
ing, saying  to  Cheatwood,  "maybe  a  year  or  two  before  he  was 
killed  .  .  .  ^If  I  was  in  your  place  I  would  not  ride  the 
tanks  through  there,'  and  I  told  him  I  thought  it  was  dan- 
gerous." In  view  of  the  fact  that  it  does  not  appear  when  these 
remarks  were  made  to  Cheatwood,  and  that  the  same  witness, 
McGtee,  as  well  as  others,  testify  that  they  never  saw  Cheatwood 
ride  a  5,000  gallon  tank  by  the  sand-house,  but  knew  that  he,  as 
well  as  others,  had  been  riding  the  smaller  tanks  by  there  regu- 
larly for  years  previous,  no  iniportance  is  to  be  attached  to  this 
so-called  warning.  Nor  do  we  concur  in  the  view  of  coimsel  for 
plaintiff  in  error  that  the  answer  to  the  question  asked  Cheat- 
wood  the  morning  after  his  injuries — "Why  on  earth  did  you 
ride  that  big  engine  through  there?"  to  which  Cheatwood  re- 
plied, "I  don't  know  why.  I  had  been  riding  those  hogs ;  wasn't 
thinking  what  I  was  doing" — should  be  taken  as  an  admission  by 
Cheatwood  that  he  knew  that  the  tender  which  he  was  called 
upon  to  handle  on  the  night  of  July  10  was  larger  than  the  ten- 
ders that  he  had  theretofore  been  handling  on  the  yard.  When 
saying  "I  had  been  riding  those  hogs,"  he  must  have  had  refer- 
ence to  the  four  thousand  gallon  tenders  upon  which  he  had 
ridden  with  safety  for  a  great  nimiber  of  years  previous,  as 
neither  of  the  witnesses  who  testified  on  this  point,  and  who 
were  employees  on  the  yard  with  Cheatwood,  could  say  that  they 
ever  saw  him  ride  on  the  steps  of  a  five  thousand  gallon 
tender  by  the  sand-house.  Nor  can  any  importance  whatever, 
as  it  seems  to  us,  be  attached,  under  all  the  circumstances,  to 
that  part  of  Cheatwood's  answer  to  the  same  witness,  viz :  ^T. 
wasn't  thinking  what  I  was  doing." 

Upon  the  whole  case,  we  are  of  opinion  that  the  judgment  of 
the  Corporation  Court  of  Radford  should  be  afiirmed. 

Affirmed. 
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NOSFOLK  EaILWAY  &  LiGHT  Co.  V.   SpRATLEY. 

January  12,  1905. 
Absent,  Gardw«ll,  J. 

1.  Electric   CJompanies — Dangerotts  Appliances— Care  Required — Fallen 

Wires — Presumption. — ^While  electric  companies  are  not  insurers 
against  accidents,  they  should  be  held  to  a  high  degree  of  care  in 
the  construction  and  maintenance  of  the  dangerous  appliances  em- 
ployed by  them,  to  the  end  that  travellers  along  the  highway  may 
not  be  injured.  The  danger  is  great,  and  care  and  watchfulness 
must  be  commensurate  with  it.  The  mere  fact  that  a  dangerous 
wire  has  broken  and  fallen  into  the  street  raises  a  presumption  of 
negligence. 

2.  Electric  CJompanies — Fallen  Wires — Presumption  of  Negligence — In- 

spection. — The  fact  that  a  child  walking  along  a  city  street  is  in- 
jured by  coming  in  contact  with  a  live  electric  wire  which  had 
fallen  into  the  street  two  hours  previously,  raises  a  presumption 
of  negligence  on  the  part  of  the  company  owning  the  wire..  Res 
ipsa  loquitur.  This  presumption  is  not  overcome  by  the  testimony 
of  a  lineman  of  the  company  that  he  had  looked  over  the  wire  on 
the  morning  of  the  day  of  the  accident  and  found  it  all  right,  but 
upon  the  whole  evidence  the  question  of  negligence  is  one  for  the 
Jury. 

3.  New  Trial — Receiving  Illegal  Evidence — When  Harmless. — This  court 

will  not  reverse  a  Judgment  because  of  the  action  of  the  trial  court 
in  receiving  illegal  or  improper  evidence,  where  it  appears  that 
the  case  was  otherwise  completely  made  out,  and  the  illegal  evi- 
dence did  not  and  could  not  have  affected  the  result,  nor  where 
the  same  evidence  was  subsequently  given  in  by  other  witnesses 
without  objection. 

4.  Electric    Companies — Fallen    Wires — Insulation — Injury — Proximate 
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Cause. — ^Where  an  injury  is  inflicted  by  coming  into  contact  with 
an  electrio  wire  which  has  broken  and  fallen  into  the  street,  and 
which  is  not  properly  insulated,  the  falling  of  the  wire  is  the 
proximate  cause  of  the  injury,  and  not  the  want  of  insulation. 
6.  Personal  Injuries — Damages — Future  Effects  of  Injury. — In  an  action 
to  recover  damages  for  personal  injuries  inflicted  through  negli- 
gence of  the  defendant,  it  is  not  error  to  allow  the  attending 
physician  to  testify  as  to  the  probable  future  effects  of  the  injury; 
nor  to  instruct  the  Jury  that,  in  assessing  damages,  they  can  take 
into  consideration  "such«as  will  naturally,  reasonably  and  probably 
result  to  the  plaintiff  as  a  consequence  of  his  injuries." 

6.  Appeal  and  Error — Evidence  at  Trial — Failure  to  Object. — Objection 

to  the  admission  of  evidence  in  the  trial  court  cannot  be  raised 
for  the  first  time  during  an  oral  argument  in  this  court 

7.  Excessive  Verdict. — A  verdict  in  an  action  for  personal  injuries 

will  not  be  set  aside  as  excessive  when  there  is  no  suggestion  that 
the  Jury  was  actuated  by  prejudice  or  partiality. 

Error  to  a  judgment  rendered  by  the  Court  of  Law  and 
Chancery  of  the  city  of  Norfolk,  in  an  action  of  trespass  on  the 
case,  wherein  the  defendant  in  error  was  the  plaintiff,  and  the 
plaintiff  in  error  was  the  defendant. 

Affirmed. 
The  opinion  states  the  case. 

Richard  B.  Tunsially  iot  the  plaintiff  in  error. 

Hugh  Gordon  Miller^  Daniel  Coleman  and  L.  L.  Lewis,  for 
the  defendant  in  error. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

On  the  14th  day  of  June,  1903,  a  clear,  bright  day,  Herbert 
Wesley  Spratley,  an  infant  seven  years  of  age,  in  company  with 
his  little  sister  and  their  little  companion,  Mabel  Blair,  were 
en  route  to  the  cemetery  in  Berkley,  a  suburb  of  the  city  of 
Norfolk.    While  passing  along  Liberty  street,  Herbert  was  in- 
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jured  by  coming  in  contact  with  a  charged  electric  wire,  owned 
by  the  plaintiff  in  error,  which  had  fallen  across  the  sidewalk 
about  two  hours  before  the  accident.  He  was  playing  with  his 
sister,  and  thinking  the  wire  was  a  switch,  picked  it  up  to  hit 
her,  with  the  result  that  he  was  severely  shocked  and  burned 
about  his  head,  hand  and  leg,  and  was  rendered  unconscious. 
These  injuries  confined  him  to  the  bed  for  four  weeks,  and  to 
the  house  for  six  weeks  or  more. 

This  suit  was  brought  by  the  injured  child  in  the  name  of  J. 
W.  Spratley,  as  next  friend,  against  the  defendant  company  to 
recover  damages  for  the  injuries  mentioned,  and  upon  a  de- 
murrer to  the  evidence  judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $2,000,  the  amount  ascertained  by  the 
verdict  of  the  jury.  A  writ  of  error  was  awarded,  which  brings 
the  case  to  this  court  for  review  of  errors  alleged  to  have  been 
committed  at  the  trial. 

It  is  contended  that  the  demurrer  to  the  evidence  should  have 
been  sustained,  because  the  defendant  company  was  not  shown 
to  have  been  guilty  of  negligence. 

This  is  a  clear  case  for  the  application  of  the  common  sense 
hile  of  evidence  expressed  in  the  maxim,  "res  ipsa  loquitur." 
While  electric  companies  are  not  held  to  be  insurers  against 
accident,  still  it  is  due  to  the  citizen  that  such  companies,  per- 
mitted as  they  are  to  use  for  their  own  purposes  the  streets  of 
a  city  or  town,  should  be  held  to  the  exercise  of  a  high  degree 
of  care  in  the  construction  and  maintenance  of  the  dangerous 
appliances  employed  by  them ;  to  the  end  that  travellers  along 
the  highway  may  not  be  injured.  The  danger  is  great,  and  care 
and  watchfulness  must  be  cop;imensurate  with  it.  Haynes  v. 
RaUigh  Gas  Co,,  114  N.  C.  203,  19  S.  E.  344,  26  L.  R  A.  810, 
41  Am.  St.  786;  City  Elec,  St.  R.  Co.  v.  Connery  (Ark.),  33  S. 
W.  426,  31  L.  E.  A.  570,  and  note  p.  568 ;  Joyce  on  Electricity, 
sees.  438,  606.     A  consequence  of  this  rule,  as  to  the  high 
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degree  of  care  required  in  the  use  of  a  dangerous  current  of 
electricity  is  the  presumption  of  negligence  that  is  raised  by  the 
fact  that  a  dangerous  wire  has  broken  and  fallen  into  the  street. 
But  it  is  insisted  that  the  testimony  of  the  witness,  Wiggins 
Fuller,  introduced  by  the  plaintiff,  showed  that  the  defendant 
company  had  exercised  due  care,  and  that  this  proof  did  away 
with  the  presumption  afforded  by  the  accident  itself,  and  ren- 
dered some  other  evidence  of  negligence  essential  to  the  plain- 
tiff's case.  The  testimony  mentioned  is  that  of  an  adverse 
witness,  called,  as  such,  by  the  plaintiff  to  prove  the  ownership 
of  the  wire  in  question,  and  that  the  witness  had  repaired  it. 
Upon  cross-examination  by  the  defendant  company,  the  witness 
testified  that  he  was  not  the  inspector,  but  was  a  lineman ;  that 
he  looked  over  the  wires  every  day,  and  that  between  six  and 
seven  o'clock  in  the  morning  of  the  day  of  the  accident  he  had 
looked  over  this  wire  and  found  it  all  right. 

This  evidence  was  not  sufficient  to  remove  the  presiunption 
of  negligence  arising  from  the  accident  itself.  Upon  the  whole 
evidence  the  question  was  one  for  the  jury. 

Tn  Uggla  v.  West  End  St.  E.  R.  Co,,  l60  Mass.  351,  35  X. 
E.  112G,  39  Am.  St.  481,  the  plaintiff  was  struck  by  part  of  an 
iron  ear,  used  to  clasp  a  trolley  wire  to  keep  it  in  place  around  a 
curve  over  the  defendant's  track.  There  was  no  evidence  of 
fault  on  the  part  of  the  defendant  other  than  that  afforded  by 
the  accident  itself.  There  was,  however,  evidence  introduced 
by  the  defendant,  that  it  was  not  negligent,  tending  to  show 
that  the  break  was  a  clean  one,  bright  in  color  and  appearance ; 
that  the  iron  was  sound  all  through,  with  no  flaw  or  defect  in 
it ;  that  the  whole  apparatus  \ras  manufactured  and  put  up  by 
a  manufacturer  of  the  highest  reputation;  that  the  ear  and  guy 
constituted  the  best  and  strongest  device  known  at  the  time 
for  keeping  trolley  wires  in  place ;  that  the  defendant  employed 
a  corps  of  competent  superintendents,  foremen  and  inspectors. 
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who  inspected  the  whole  line  weekly,  including  the  cars  and 
their  attachments;  and  that  this  particular  part  of  the  line  had 
been  inspected  within  a  week  prior  to  the  accident.  Notwith- 
standing this  evidence  of  due  care  on  the  part  of  the  defendant, 
the  plaintiff  was  not  called  upon  to  introduce  other  evidence  of 
negligence  than  the  accident  itself,  the  court  holding  that  upou 
the  whole  evidence  the  question  was  for  the  jury,  and  sustained 
their  verdict  in  favor  of  the  plaintiff. 

The  presumption  of  negligence  arising  from  an  injury  to  a 
passer-by  in  a  public  street  from  a  broken  electric  wire  is  not 
overcome,  so  as  to  require  the  case  to  be  taken  from  the  jury, 
by  testimony  of  defendant's  employees  that  the  wire  was  prop- 
erly constructed  and  put  up.  Boyd  v.  Portland  General  Cement 
Co.  (Or.),  66  Pac.  576,  57  L.  R.  A.  619. 

* 

The  declaration  in  the  case  at  bar,  after  setting  out  the  duty 
of  the  defendant  company  to  so  operate,  control  and  maintain 
its  wires  that  they  would  not  fall  upon,  or  come  in  contact  with, 
pedestrians  lawfully  upon  and  passing  along  a  public  street  and 
highway,  avers  that  the  defendant,  in  disregard  of  its  duty  in 
that  behalf,  so  carelessly  and  negligently  maintained,  controlled, 
and  operated  its  wire  that  it  was  broken,  and  negligently  per- 
mitted to  fall  from  the  poles,  and  negligently  permitted  to  re- 
main upon  the  street,  charged  with  an  electric  current,  and 
that  by  reason  of  this  negligence  the  wire  came  in  contact  with 
the  plaintiff,  and  he  was  thereby  severely  shocked,  burned,  etc. 
At  the  conclusion  of  the  testimony  of  George  W.  Wiggins,  a 
witness  for  the  plaintiff,  he  was  asked  the  following  question: 
'*Did  you  notice  the  condition  of  that  wire,  whether  it  was  an 
old  or  new  wire,  or  whether  the  insulation  was  on  or  off  ?"  The 
witness  answered  that  the  insulation  was  off  in  a  great  many 
places,  but  that  he  did  not  know  whether  the  wire  was  old  or 
new.  A  motion  to  strike  out  this  answer  was  overruled,  and 
this  action  of  the  court  is  assigned  as  error. 
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It  is  contended  that  the  declaration  did  not  aver  imperfect 
insulation  as  a  ground  of  negligence,  and  that  evidence  tending 
to  show  lack  of  insulation  could  not  therefore  be  introduced. 
On  the  other  hand  it  is  most  earnestly  and  with  much  force  in- 
sisted that  such  evidence  was  admissible  under  the  averment 
that  the  defendant  negligently  maintained  its  wire. 

To  properly  maintain  this  electric  wire  would  seem  to  include 
proper  insulation,  but  it  is  insisted  that  the  declaration  limits 
the  negligence  in  maintaining  to  preventing  the  wire  from  fall- 
ing. In  our  view  a  consideration  of  this  question  is  not  neces- 
sary. Under  the  rule  res  ipsa  loquitur,  the  plaintiff's  case  was 
made  out.  The  wire  was  down  and  across  the  sidewalk,  and 
the  child  grasped  it  in  the  palm  of  his  hand  and  was  injured. 
When  the  plaintiff  has  established  the  fact  of  ownership  and 
control  of  the  wire,  and  its  dangerous  condition  in  a  public 
street  or  highway,  coupled  with  the  accident,  he  has  made  out 
a  prima  facie  case  of  negligence,  and  cast  the  burden  upon  the 
defendant  to  show  that  the  wire  was  broken  and  remained  in 
such  condition  until  the  accident,  without  its  fault.  Haynes 
V.  Raleigh  Gas  Co.,  supra;  Western  Union  Tel.  Co.  v.  State, 
for,  &c.  82  Md.  293,  33  Atl.  763,  31  L.  R.  A.  572,  51  Am.  St. 
464;  Wiley  v.  Boston  Elec.  Co.,  168  Mass.  40,  46  K  E.  395,  37 
L.  R.  A.  723 ;  Trenton  Pass.  R.  Co.  v.  Cooper  (N.  J.),  37  AtL 
730,  38  L.  R.  A.'637,  64  Am.  St.  592;  Richmond  Ry.,  &c.  Co. 
V.  Hudgins,  100  Va.  409,  41  S.  E.  736. 

The  question  and  answer  objected  to  were  not  essential  to  the 
plaintiff's  case.    His  case  was  completely  made  out  without  it. 

In  Morotoch  Ins.  Co.  v.  Fostoria  Novelty  Co.,  94  Va.  361,  26 
S.  E.  850,  it  is  held  that,  although  a  question  asked  the  witness 
and  his  answer  thereto  are  illegal  and  improper,  yet  if  the  pro- 
pounder's  case  has  been  completely  made  out  without  such  ques- 
tion and  answer,  and  the  admission  of  the  answer  did  not  and 
could  not  affect  the  result,  it  is  harmless  error,  and  the  appellate 
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court  will  not,  for  this  cause,  reverse  the  judgment  of  the  lower 
court. 

Further,  the  question  and  answer  under  consideration  were 
without  prejudice  to  the  defendant  company,  because  its  own 
evidence  tended  just  as  strongly  to  show  that  the  wire  was  not 
properly  insidated. 

In  Taylor  v.  Malloryy  96  Va.  18,  30  S.  E.  472,  it  is  held  that, 
although  an  exception  to  the  testimony  of  a  witness  may  be  well 
taken,  if  the  same  fact  is  subsequently  proved  by  other  witnesses 
without  objection,  the  error  will  be  deemed  to  be  harmless.  Se^ 
also  Va.  &  S.  W.  Ey.  Co.  v.  Bailey,  ante  p.  205,  49  S.  E.  33. 

The  defendant  further  contends  that  its  demurrer  to  the  evi- 
dence should  have  been  sustained  because  the  proximate  cause 
of  the  injury  was  the  lack  of  insulation,  and  the  declaration  did 
not  contain  a  specific  allegation  that  the  wire  was  not  insulated. 
In  support  of  this  contention  the  defendant  company  relies  upon 
its  witness,  T.  F.  Newberry,  who  testified  that  two  colored 
women  passing  along  the  sidewalk  were  struck  in  the  face  by 
the  wire  and  flirted  it  out  of  the  way  without  being  injured. 
This  witness  also  testified  that  he  saw  the  little  boy  while  stand- 
ing on  the  lot  by  the  sidewalk  take  hold  of  the  wire,  and  that 
he  grasped  it  at  a  point  where  it  was  not  insulated.  The  wit- 
ness further  says  that  he  thinks  that  he  (the  witness)  took  hold 
of  the  wire  at  a  point  where  it  was  insulated  without  being  hurt. 
The  clear  inference  from  this  evidence  introduced  by  the  de- 
fendant is  that  the  wire  was  not  maintained  as  to  its  insulation ; 
that  the  insulation  was  off  at  some  points  and  on  at  others ;  and 
consequently  that  the  two  colored  women  were  not  injured,  be- 
cause they  were  struck  by  the  wire  at  a  point  where  it  was  in- 
sulated, while  the  child,  as  shown  by  the  witness,  grasped  the 
wire  at  a  point  where  it  was  not  insulated.  We  see  nothing  in 
this  e\adence  to  establish  the  contention  that  the  lack  of  in- 
sulation was  the  proximate  cause  of  the  accident.    The  want  of 
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insulation  would  have  been  harmless  had  not  the  wire  fallen. 
It  was  the  negligence  of  the  defendant  company  in  allowing 
the  wire  to  fall  and  remain  across  the  sidewalk,  and  not  the  lack 
of  insulation,  that  was  the  proximate  cause  of  the  accident.  Had 
not  the  wire  fallen,  it  could  have  remained  on  the  pole  in  the 
air  uninsulated  indefinitely  without  injuiy  to  any  one.  So  that 
it  was  the  falling  of  the  wire  that  brought  about  the  injury 
sustained  by  the  plaintiff. 

It  is  further  contended  by  the  plaintiff  in  error  that  the  court 
below  erred  in  allowing  Dr.  Lankf ord  to  testify  as  to  the  prob- 
able future  effects  of  the  injuries  sustained  by  the  plaintiff,  and 
in  not  striking  out  evidence  as  to  such  future  effects. 

In  Watson  on  Personal  Injuries,  sec.  604,  p.  720,  it  is  said: 
^*An  exception  to  the  rule  excluding  opinion  evidence  exists 
where  it  is  desired  to  show  by  properly  qualified  experts  the 
nature  or  extent  of  the  plaintiff's  injuries,  and  their  probable 
permanency  or  the  reverse.  There  is,'  indeed,  it  has  been 
said,  'no  evidence  other  than  that  of  experts  by  which  courts 
and  juries  can  determine  whether  a  disease  or  an  injury  has  or 
can  be  permanently  cured,  or  what  its  effect  will  be  upon  the 
health  and  capability  of  the  injured  person  in  the  future.'  It 
is  competent,  therefore,  for  the  physician  who  attended  the 
plaintiff  during  the  period  of  treatment  for  the  injuries  re- 
ceived, to  give  his  opinion  as  to  the  effect  of  the  injuries  re- 
ceived by  the  plaintiff  upon  his  future  condition,  or  to  state 
from  his  experience  and  medical  knowledge  the  probability  of 
the  recurrence  of  inflammation  in  an  injured  muscle.  And  a 
physician  may  also  testify,  in  a  general  way,  that  there  is  a 
probability  that  certain  conditions,  caused  by  the  injuries  and 
shown  to  exist  at  the  time  of  the  trial,  will  produce  still  more 
serious  results  in  the  future,  or  may  be  requested  to  express  his 
opinion  as  to  the  probable  effect  of  the  injuries  on  the  plaintiff's 
general  health,  or  may  be  asked  whether,  in  his  opinion  on  the 
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facts  shown,  if  certain  conditions  exist  two  years  after  the  acci- 
dent, they  will  probably  be  permanent." 

In  Toledo  By.  Co.  v.  Badeley,  54  111.  19,  5  Am.  Rep.  71,  it 
was  held  to  be  proper  for  qualified  experts  to  testify  as  to  the 
probable  effect  of  the  injuries  received  by  the  plaintiff  upon  his 
future  condition. 

Any  evidence  tending  to  show  the  character  and  extent  of  the 
injury,  and  its  probable  results,  and  the  probability  of  an  injury 
leaving  permanent  effects  of  an  injurious  nature  is  competent 
A  question,  therefore,  to  a  physician,  asking  him  to  state  from 
his  experience  and  medical  knowledge  the  future  effects  likely 
to  result  from  an  injury,  is  proper.  Filer  v.  N.  Y.  R.  R.  Co., 
49  K  Y.  42. 

This  court,  in  the  case  of  Richmond  P.  &  Power  Co.  v. 
Robinson,  100  Va.  394-400,  41  S.  E.  719,  in  discussing  the 
measure  of  damages,  said  the  amount  in  question  could  not  be 
considered  as  unreasonable  compensation  for  such  physical  pain 
and  suffering  as  the  plaintiff  experienced,  or  was  likely  to  ex- 
perience. Such  inconvenience,  discomfort,  and  mental  suffer- 
ing as  might  have  been  entailed  upon  him  by  the  injuries  and 
consequent  disability  were  also  to  be  considered. 

In  the  light  of  these  authorities,  we  are  of  opinion  that  there 
was  no  error  in  permitting  the  witness,  Dr.  Lankf ord,  to  testify 
as  to  the  probable  future  effects  likely  to  result  from  the  in- 
juries sustained  by  the  plaintiff. 

It  is  further  asserted  that  the  court  erred  in  its  instruction 
to  the  jury  touching  the  measure  of  damages.  The  objection 
urged  to  this  instruction  is  that  it  told  the  jury  they  should 
take  into  consideration,  in  addition  to  the  expenses  and  pain 
and  loss  already  incurred  and  suffered,  such  as  would  naturally, 
reasonably  and  probably  result  to  the  plaintiff  as  a  consequence 
of  his  injuries. 

The  objection  made  to  this  instruction  has  been  practically 
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disposed  of  by  what  has  been  said  in  dealing  with  the  last- 
mentioned  assignment  of  error  in  regard  to  the  introduction  of 
expert  evidence  as  to  the  probable  future  effects  of  the  injuries 
sustained  by  the  plaintiff. 

In  Watson  on  Personal  Injuries,  sec.  384,  p.  478,  the  learned 
author,  in  discussing  the  propriety  of  an  instruction  embodying 
the  element  of  damage  here  objected  to,  says :  "But  it  is  not 
perceived  why  the  probability  or  likelihood  or  reasonable  ex- 
pectation of  the  future  suffering  does  not  satisfy  the  rule  of 
reasonable  certainty,  and  such  is  believed  to  be  the  weight  of 
the  best  considered  cases.  An  instruction  so  worded,  indeed, 
would  seem  to  be  preferable  to  one  simply  stating  the  require- 
ment to  be  reasonable  certainty,  because  in  the  former  case  the 
jury  would  be  advised  in  some  measure  as  to  what  constitutes 
reasonable  certainty.  It  has  been  held,  accordingly,  that  a  jury 
may  be  properly  instructed  to  give  damages  for  such  future 
suffering  as  the  plaintiff  will  probably  endure,  or  *in  any  rea- 
sonable probability  will  hereafter  sustain.'  And  in  an  action 
for  personal  injuries  where  proof  of  future  effects  with  cer- 
tainty was  impossible,  and  reasonable  probabilities  were  neces- 
sarily the  basis  of  the  medical  opinions,  it  was  held  proper  to 
charge  that  damages  could  be  awarded  for  *such  consequences 
as  are  reasonably  likely  to  ensue,'  and  all  pain  and  suffering 
which  the  plaintiff  4n  reasonable  probability  will  hereafter  sus- 
tain.' In  the  Supreme  Court  of  Arkansas,  the  following  in- 
struction was  approved  in  an  action  for  assault  and  battery: 
*If  the  jury  find  for  the  plaintiff,  it  will  be  their  duty  to  con- 
sider whether  or  not  the  plaintiff  is  likely  to  suffer  in  the  future 
from  the  effects  of  the  wound  received  at  the  hands  of  defend- 
ant ;  .  .  .  and  if  they  find  in  the  affirmative  it  will  be 
their  duty  to  assess  a  sum  equivalent  to  the  injuries  and  suf- 
ferings, as  they  find  from  the  evidence,  he  is  likely  to  suffer  in 
the  future." 
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We  are  of  opinion  that  in  the  case  at  bar  the  court  com' 
mitted  no  error  in  telling  the  jury  that  they  could  take  into 
consideration  in  assessing  damages  "such  as  will  naturally,  rea- 
sonably and  probably  result  to  the  plaintiff  as  a  consequence  of 
his  injuries.'' 

Mrs.  Eosa  Spratley,  the  mother  of  the  plaintiff,  introduced 
on  his  behalf,  was  asked :  "Has  any  money  been  expended  for 
medicine  ?"  and  answered,  "I  spent,  I  think,  in  the  neighborhood 
of  seven  dollars.  I  don't  know  whether  it  was  that  much  or 
any  more.  I  did  not  keep  a  strict  accoimt."  It  is  contended  in 
the  oral  argimient  before  this  court  that  the  admission  of  this 
question  and  answer  was  error  for  which  the  judgment  should 
bt  reversed,  because  the  plaintiff  could  not  recover  except  for 
such  expenses  as  he  had  himself  incurred,  whereas  the  answer 
showed  that  the  mother  had  expended  the  sum  mentioned. 

If  consideration  of  this  question  were  not  precluded  by  the 
maxim  "de  minimis  non  curat  Ze.r,"  the  contention  would  not 
be  tenable  in  view  of  the  instruction  given,  which  expressly 
Hmits  the  consideration  of  the  jury  to  such  necessary  expenses 
as  the  plaintiff  himself  incurred  for  medicine.  But  apart  from 
these  considerations,  this  question  cannot  be  raised  for  the  first 
time  in  oral  argument  before  this  court.  Xo  exception  was  taken 
to  the  evidence  at  the  time  the  question  was  asked.  Xo  bill 
of  exception  was  subsequently  asked  for  on  the  subject,  and 
there  is  no  mention  of  such  an  assignment  of  error  in  the  pe- 
tition to  this  court  for  a  writ  of  error.  It  is  well  settled  that 
under  such  circumstances  it  is  too  late  to  now  make  the  intro- 
duction of  this  evidence  a  ground  for  setting  aside  the  verdict 
of  the  jury. 

It  is  further  assigned  as  error  that  the  damages  allowed  by 
the  verdict  of  the  jury  are  excessive. 

There  is  not  a  suggestion  in  the  record  that  the  jury  were 
actuated  by  prejudice  or  partiality,  and,  therefore,  upon  well 
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settled  principles  their  verdict  cannot  be  disturbed.  Norfolk 
&  W.  R,  Co.  V.  Shott,  92  Va.  34,  22  S.  E.  811;  Richmond  Ry. 
&  Elec.  Co,  V.  Oarthright,  92  Va.  627,  24  S.  E.  267,  32  L.  K. 
A.  220,  53  Am.  St.  839.  In  the  last  named  case  it  is  said :  "No 
method  has  yet  been  devised,  nor  scales  adjusted,  by  which  to 
measure  or  weigh  and  value  in  money  the  degrees  of  pain  and 
anguish  of  a  suffering  human  being,  nor  ever  likely  to  be ;"  that 
unless  the  finding  of  the  jury  is  so  great  as  to  furnish  ground 
for  believing  that  they  were  actuated  by  partiality  or  prejudice, 
the  court  should  not,  under  the  well  settled  rule  in  this  State, 
disturb  the  verdict. 

Upon  the  whole  case  we  are  of  opinion  that  the  judgment 
complained  of  must  be  affirmed. 

Affirmed. 
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Warner  Moore  &  Co.  v.  Western  Assurance  Co. 

January  12,  1905. 

1.  Insurance — Reformation  and  Enforcement  of  PoUcu — Mistake. — ^A  court 
of  equity  will  reform  and  enforce  a  contract  of  insurance,  after  loss, 
in  case  of  a  plain  mistake,  clearly  made  out  by  satisfactory  and  un- 
questionable proof.  In  the  case  in  Judgment,  a  mutual  mistake  was 
plainly  made  in  describing  the  location  of  the  property  insured,  and 
it  is  established  by  the  requisite  proof. 

Appeal  from  a  decree  pronounced  by  the  Chancery  Court  of 
the  city  of  Richmond  in  a  suit  in  chancery,  wherein  the  appel- 
lants were  the  complainants,  and  the  appellee  was  the  de- 
fendant. 

Reversed. 
The  opinion  states  the  case. 

Shelton  &  Moore,  for  the  appellants. 

Wm.  E Hyson  and  A,  L.  Holladay,  for  the  appellee. 

Cardwell,  J.,  delivered  the  opinion  of  the  court. 

This  appeal  is  from  a  decree  of  the  Chancery  Court  of  the 
city  of  Richmond,  denying  the  relief  sought  in  a  bill  filed  by 
appellants  against  appellee,  to  reform  and  enforce  a  certain 
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fire  insurance  poKcy,  issued  on  the  15th  day  of  December, 
1901,  by  appellee,  through  its  agents,  Julius  Straus  &  Son, 
to  appellants,  insuring  to  the  amount  of  $1,000  certain  per- 
sonal property  mentioned  and  described  in  the  policy,  so  that 
the  policy  would  carry  out  and  conform,  and  be  paid  according 
to,  the  true  contract  and  intention  of  appellants  and  their 
agents,  J.  B.  Moore  &  Co.,  on  the  one  part,  and  the  appellee 
and  its  agents  aforesaid  on  the  other  part ;  it  being  alleged  that 
at  the  time  of  the  execution  of  the  policy  a  mutual  mistake 
was  made  in  describing  the  building  in  which  the  property 
insured  was  situated. 

It  appears  that  appellants  owned  considerable  property  in 
the  city  of  Eichmond,  both  real  and  personal,  requiring  them 
to  take  out  a  large  amount  of  insurance,  for  protection  against 
fire,  from  time  to  time.  Among  those  owned  by  them  are 
three  buildings  adjoining  each  other,  situated  on  the  south 
side  of  Richmond  dock,  near  the  foot  of  Seventeenth  street, 
and  nmning  back  towards  James  river.  These  buildings  are 
generally  described  as  the  "easternmost,'^  the  "middle,"  and 
the  "westernmost."  Each  of  the  bxdldings  has  a  separate  in- 
surance rating,  both  upon  itself  and  stock  contained  in  it, 
and  has  each  its  own  peculiar  and  different  description,  all  in- 
surance policies  using  practically  the  same  descriptive  language. 

It  appears  that  appellants  had  a  policy  of  insurance  on  the 
"easternmost"  or  comer  building,  as  we  shall  call  it  in  this 
opinion,  with  the  Virginia  Fire  &  Marine  Insurance  Company, 
for  $1,000,  and  a  like  policy  issued  by  the  same  company  upon 
the  contents  of  the  building,  each  to  expire  on  the  15th  day  of 
December,  1901,  which  policies  the  Virginia  Fire  &  Marine 
Insurance  Company  refused  to  renew;  whereupon  appellants^ 
through  J.  B.  Moore  &  Co.,  their  agents,  applied  to  Julius 
Straus  &  Son,  insurance  agents,  of  the  city  of  Richmond,  on 
the  13th  day  of  December,  1901,  for  policies  of  insurance  to 
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take  the  place  of  those  which  the  Virginia  Fire  <fe  Marine 
Insurance  Company  declined  to  renew,  the  one  being,  as  above 
stated,  for  $1,000  on  the  comer  building  at  the  foot  of  Seven- 
teenth street,  and  the  other  on  the  contents  of  that  building. 
Upon  this  application  being  made,  Milton  J.  Straus,  one  of  the 
firm  of  Julius  Straus  &  Son,  called  at  the  office  of  J.  B.  Moore 
&  Co.  and  inquired  whether  the  insurance  applied  for  was  in- 
tended to  cover  the  old  sumac  mill  or  warehouse — that  is,  the 
"middle"  bxdlding — stating  that  if  so  the  Western  Assurance 
Company  (appellee)  would  not  furnish  the  insurance  as  it  had 
already  declined  to  do  so,  and  upon  being  informed  by  J.  B. 
Moore  &  Co.  that  it  was  not  the  "middle"  building  wherein 
the  sumac  mill  had  formerly  run,  but  the  comer  building, 
Straus  took  the  typewritten  "slips,"  which  had  been  left  with 
his  firm  when  application  for  insurance  was  made,  back  to  his 
office  and  issued  the  two  policies  hereinbefore  mentioned,  the 
one  on  the  corner  building  and  the  other  on  personal  property, 
but  in  the  policy  here  in  question,  No.  1,864,265,  the  policy 
on  the  personalty,  the  same  is  described  as  being  located  in  "a 
brick  and  iron  building,"  &c.,  which  description  applied  only 
to  the  "middle"  building,  spoken  of  also  in  the  record  as  the 
sumac  mill  or  warehouse.  The  typewritten  "slips"  spoken  of 
were  made  out  by  J.  B.  Moore  &  Co.'s  clerk,  and  left  at  the 
office  of  Julius  Straus  &  Son  by  him,  and  in  these  **slips"  the 
error  was  begun  in  describing  the  location  of  the  personal 
property,  that  is,  the  stock  intended  to  be  insured. 

Upon  issuing  the  policy  upon  the  stock,  &c.,  Straus  made  an 
entry  on  an  insurance  map  which  he  kept  in  his  office  to  the 
effect  that  the  property  insured  was  located  in  the  "middle" 
or  sumac  warehouse  building. 

On  December  31,  1901,  the  comer  building  was  burned,  as 
was  also  the  stock  therein,  and  appellee's  agents,  Straus  &  Son, 
reported  both  losses  to  appellee,  and  the  insurance  on  the 
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building  was  promptly  paid,  but  payment  of  the  insurance  on 
the  stock  was  denied,  upon  the  ground  solely  that  the  policy 
described  the  location  of  the  property  insured  as  being  in  the 
**brick  and  iron  building,"  which  description  applied  to  the 
"middle"  building  where  there  had  been  no  loss. 

The  law  applicable  to  the  controversy  here  is  too  well  settled 
to  admit  of  discussion.  In  fact,  there  is  practically  no  conten- 
tion between  counsel  as  to  the  law  of  the  case,  viz :  that  while 
a  court  of  equity  has  jurisdiction  to  reform  and  enforce  con- 
tracts of  insurance  on  the  ground  of  fraud  or  mistake,  relief 
will  not  be  granted  in  any  case  except  where  there  is  a  plain 
mistake,  clearly  made  out  by  satisfactory  and  unquestionable 
proof,  or  the  fraud  relied  on  is  established  by  the  same  degree 
of  proof.  Shenandoah  Valley  R.  Co.  v.  Dunlap,  86  Va.  346, 
10  S.  E.  239,  and  authorities  there  cited. 

There  is  no  question  of  fraud  presented  in  the  case  under 
consideration,  but  purely  a  question  of  fact — ^namely,  whether 
or  not  at  the  time  the  policy  in  question  was  issued  J.  B.  Moore 
&  Co.,  agents  for  appellants,  and  Straus  &  Son,  agents  for  ap- 
pellee, understood  and  intended  that  the  policy  should  cover 
the  stock  situated  in  the  comer  building,  which  was  destroyed 
by  fire  on  December  31,  1901. 

That  this  was  the  intention  of  J.  B.  Moore  &  Co.  is  not  at 
all  questioned,  and  therefore  a  consideration  of  the  evidence 
only  requires  that  we  ascertain  whether  or  not  Straus  &  Son 
understood  that  they  were  to  insure  the  stock  in  that  building 
and  intended  to  do  so  when  they  issued  the  policy. 

As  has  been  observed,  the  comer  building  and  its  stock  had 
been  previously  insured  in  the  Virginia  Fire  &  Marine  Insur- 
ance Company  by  two  separate  policies  of  $1,000  each,  one 
on  the  stock  and  the  other  on  the  building ;  that  these  policies 
expired  on  the  15th  day  of  December,  1901,  and  in  both  of 
them  this  building  was  -described  as  "the  two-story  brick,  tin 
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roof  building,  situated  on  the  south  side  of  Richmond  dock, 
comer  Seventeenth  street,  used  as  a  warehouse."  Straus  & 
Son  were  informed  of  these  facts,  and  of  the  further  fact 
that  the  policies  desired  by  J.  B.  Moore  &  Co.  on  December 
13th  were  to  take  the  place  of  the  two  policies  in  the  Virginia 
Fire  &  Marine  Insurance  Company,  which  that  company  had 
declined  to  renew.  It  further  clearly  appears  that  on  that 
day  the  location  of  the  building,  that  is,  the  comer  building, 
upon  which  the  policies  desired  were  to  be  placed,  the  one  on 
the  building  and  the  other  on  its  contents,  was  explained  to 
Milton  Straus,  who  called  at  the  office  of  J.  B.  Moore  &  Co. 
to  ascertain  definitely  the  location  of  the  property  upon  which 
insurance  was  desired,  and  in  making  the  explanation  reference 
was  made  to  what  is  known  among  insurance  people  as  the 
"City  Insurance  Map."  At  this  interview  between  Milton 
Straus  and  J.  B.  Moore,  the  rates  of  insurance  were  fully  dis- 
cussed, and  it  appears  that  there  was  a  book  or  tariff  of  rates 
governing  insurance  in  the  city  of  Richmond,  in  which  every 
insured  building  was  rated.  Straus  &  Son  are  shown  to  be 
about  the  best  informed  insurance  agents  in  the  city  of  Rich- 
mond. The  book  or  tariff  of  rates  shows  that  the  rate  on  this 
comer  building  was  1 1-4  per  cent ;  that  the  rate  on  the  con- 
tents or  stock  was  1.60  per  cent. ;  while  the  rate  on  the  "mid- 
dle" or  sumac  building  prior  to  the  removal  of  the  sumac  mill 
was  2.50  per  cent,  and  subsequent  to  its  removal  and  at  the 
time  of  the  writing  of  the  two  policies  hereinbefore  spoken  of 
it  was  1.60  per  cent  The  rate  charged  upon  the  policy  here  in 
question  was  1.60  per  cent,  thus  showing  that  Straus  under- 
stood the  location  of  the  building,  and  that  the  stock  to  be 
insured  was  in  that  building,  and  fixed  the  rate  which  was  the 
proper  rate  only  for  the  stock  contained  therein.  There  is  no 
question  made  that  the  rate  charged  upon  the  stock,  etc.,  in- 
tended to  be  insured  was  the  proper  rate  on  the  property  as 
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located  in  the  comer  building,  and  wotdd  have  been  an  im- 
proper rate  to  charge  if  it  had  been  located  in  the  "middle" 
building. 

It  is  testified  to  by  J.  B.  Moore,  J.  B.  Moore,  Jr.,  and  G.  L. 
Cook,  the  latter  being  the  person  who  wrote  the  description  or 
form  ("slips")  from  which  Straus  &  Son  issued  the  two  policies 
on  December  13th,  that  the  understanding  and  intention  on 
their  part  was  to  insure  the  stock  in  the  comer  building.  Mil- 
ton Straus,  of  the  firm  of  Straus  &  Son,  admits  that  J.  B. 
Moore  informed  him  that  these  policies  were  intended  to  take 
the  place  of  two  similar  policies  which  would  soon  expire  in 
the  Virginia  Fire  &  Marine  Insurance  Company,  and  the  only 
reason  given  by  him  for  construing  the  policy  here  in  question 
as  applying  to  the  stock  in  the  middle  building  is  that  he  was 
informed  by  Mr.  Moore  "that  the  only  mechanical  appliance 
in  the  'middle'  building  was  the  power  from  the  grist  mill  used 
in  hoisting  grain."  The  point  made  by  Straus  in  his  reason 
for  that  construction  of  the  policy  was  that  the  com  or  grist 
mill,  being  the  "westernmost"  building,  was  the  building  from 
which  power  would  have  to  be  obtained  to  run  the  machinery 
in  the  middle  building,  and  that  the  power  therefrom  would 
not  be  likely  to  be  transferred  to  the  "easternmost"  or  lime 
warehouse  (comer)  building,  on  account  of  its  distance,  and 
that  the  clause  in  the  policy  granting  "permission  to  hoist 
grain,  etc.,"  could  only  refer  to  the  "middle"  building — the 
brick  and  iron  building — it  being  contiguous  to  the  grist  mill. 
This  contention  of  Straus  loses  its  force  entirely  by  reason  of 
the  fact  that  the  clause  granting  "permission  to  hoist  grain, 
etc.,"  is  found  in  the  policy  issued  by  appellee  through  Straus, 
at  the  same  time,  on  the  "easternmost"  (comer)  building, 
which  policy  it  never  disputed  but  promptly  paid  after  the  fire 
occurred.  No  controversy  arose  as  to  the  location  of  the  prop- 
erty covered  by  the  policy  here  in  question  until  W.  B.  Kobins, 


Va.J     Warner  Moore  &  Co.  v.  Western  Ass'n.  Co.      397 


Opinion. 


a  general  insurance  adjuster  of  Richmond,  was  sent  to  adjust 
the  loss  sustained  by  reason  of  the  fire  on  the  31st  of  Decem- 
ber, when  in  examining  the  policies  issued  by  the  companies  he 
represented,  including  appellee,  he  discovered  that  by  using 
the  words  "and  iron"  between  the  words  "brick"  and  "build- 
ing" in  the  poljcy  in  question,  the  description  applied  to  the 
**middle"  building  instead  of  the  comer  building,  as  he  con- 
strued it;  and  Milton  Straus  frankly  admits  in  his  testimony 
in  the  case  that  up  to  the  time  that  he  received  this  information 
from  Robins,  which  was  about  ten  days  after  the  fire,  he  had 
supposed  that  the  policy  applied  to  the  contents  of  the  comer 
building,  and  that  he  had  made  a  mistake  in  mapping  the  risk. 
He  could  not  have  supposed  that  the  i)olicy  applied  to  the  con- 
tents of  the  comer  building  if  he  had  not  intended  that  the 
policy,  when  issued  on  the  13  th  of  December,  was  to  cover  the 
contents  of  that  building.  He  therefore  practically  admits  that 
he,  as  did  J.  B.  Moore,  intended  and  understood  that  the 
policies  issued  to  appellants  on  December  13th,  one  on  the 
comer  building  and  the  other  on  its  contents,  applied  to  that 
building  and  its  contents.  Robins  is  wholly  unable  to  explain, 
nor  does  Straus  attempt  to  explain,  why  Straus  &  Son  should 
have  charged  the  rate  applicable  only  to  the  contents  of  the 
comer  building,  if  it  was  intended  that  the  policy  should  apply, 
and  did  in  fact  apply,  to  the  contents  of  the  "middle"  building, 
except  to  suggest  that  at  that  time  there  was  some  confusion 
pf  rates  by  reason  of  legislation  on  the  subject  of  insurance. 

The  facts,  upon  which  appellee  greatly  relies,  that  the  de- 
scription of  the  building  in  the  two  policies  was  dissimilar,  and 
that  the  application  for  insurance  and  the  policy  on  the  stock, 
etc.,  referred  more  clearly  to  the  "middle"  than  to  the  corner 
building  covered  by  the  other  policy,  are  not  a  sufficient  reply 
to  appellant's  contention,  that  there  was  a  mutual  mistake,  in 
the  face  of  the  evidence  that  appellee's  agent,  Straus,  knew 
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(which  he  admits)  that  **both  poKcies  taken  together  were  iur 
tended  to  protect  a  building  and  the  stock  in  it" ;  that  the  ap- 
plication and  policy  on  the  building  contained  some  expressions 
descriptive  of  the  comer  building  and  some  descriptive  of 
the  '^middle"  building;  that  the  policies  were  not  issued  till 
the  applications  therefor  had  been  taken  by  Straus  to  J.  B, 
Moore  &  Co.,  who  explained  to  him  that  the  insurance  was 
desired  on  the  corner  building  and  its  contents,  and  not 
the  "middle''  building,  upon  which  appellee  had  already  de- 
clined to  place  insurance,  and  that  Straus  "supposed"  that 
the  policy  here  in  question  applied  to  the  stock  in  the  cor- 
ner building  and  thought  he  "had  made  a  mistake  in  mapping 
the  risk"  until  informed  dififerently  by  Robins  about  ten  days 
after  the  fire.  After  stating  on  cross-examination,  "I  thought 
the  building  and  the  stock  were  the  same  location,"  Straus 
was  asked:  "You  understood,  then,  that  the  stock  was  con- 
tained in  the  building  which  was  insured  under  the  other 
policy?"  Ans.  "Yes,  sir."  Q.  "Was  it  not  your  intention 
in  issuing  these  two  policies  that  the  policy  on  the  stock  should 
cover  that  stock  which  was  then  contained  in  the  building 
which  was  covered  by  the  other  policy  ?"  A.  "I  understood  so 
from  the  interview  I  had  with  Messrs.  J.  B.  Moore  &  Co." 

Under  these  circumstances,  we  are  of  opinion  that  there  was 
a  mutual  mistake  which  should  be  corrected,  and  the  policy  in. 
question  reformed.  The  decree  appealed  from  will,  therefore, 
be  reversed,  and  the  cause  remanded  to  the  Chancery  Court  of 
the  city  of  Richmond,  to  be  further  proceeded  with  in  accord- 
ance with  this  opinion. 

• 

Reversed. 
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Richmond  &  Petersburg  Electric  Railway  Co.  and  Another 

V.  Seaboard  Air  Line  Railway. 

January  12,  1905. 

1.  Condemnation  Proceedings — Continuance. — In  view  of  the  provisions 
of  chapter  46  of  the  Code  to  secure  speedy  action  in  condemnation 
proceedings  instituted  by  internal  improvement  companies,  and  to 
transfer  litigation  about  title  from  the  land  to  the  fund  paid  into 
court,  it  is  not  error  to  refuse  a  continuance  of  a  motion  to  con- 
firm the  report  of  commissioners  assessing  damages  until  another 
suit  to  settle  the  title  to  the  land  has  been  decided.  This  is 
especially  so  where  the  party  complaining  is  a  party  to  the  con- 
demnation proceedings,  and  has  abundant  opportunity  of  intro- 
ducing evidence  in  his  behalf,  and  of  being  heard  by  counsel. 

2.  Condemnation  Proceedings — Report  of  Commissioners — Weight. — The 
report  of  commissioners  to  assess  damages  in  condemnation  pro- 
ceedings is  entitled  to  great  weight,  and  their  assessment  will  not 
be  disturbed  except  in  a  very  clear  case  of  error.  The  commis- 
sioners are  disinterested  freeholders,  selected  for  their  fitness,  act 
under  oath,  and  possess  the  advantage  of  inspecting  the  prof»erty 
and  of  seeing  the  witnesses  and  hearing  them  testify.  The  law 
lays  great  stress  upon  the  matter  of  the  view,  the  effect  of  which 
cannot  always  be  transmitted.  Furthermore,  the  statute  requires 
that  their  report  shall  be  taken  as  prima  facie  correct. 

3.  Condemnation  Proceedings — Damages — Speculative. — In  assessing 
damages,  in  condemnation  proceedings,  the  commissioners  should 
consider  the  actual  value  of  the  land  with  all  of  its  adaptation  to 
general  and  special  uses  at  the  time  of  their  assessment,  and  not 

I,  its  prospective,  speculative,  or  possible  value,  based  upon  future 

expenditures  and  improvements. 

Error  to  a  judgment  rendered  by  the  County  Court  of  Ches- 
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terfield  county,  in  a  condemnation  proceeding,  wherein  the  de- 
fendant in  error  was  the  plaintiff,  and  the  plaintiffs  in  error — 
the  Richmond  &  Petersburg  Electric  Railway  Company  and 
James  Bellwood — were  the  defendants.  The  Circuit  Court  of 
Chesterfield  county  refused  a  writ  of  error. 

Affirmed. 

The  opinion  states  the  case. 

William  L.  Royall,  for  the  plaintiffs  in  error. 

E.  H.  Wells  and  Munford,  Hunton^  Williams  &  Anderson,, 
for  the  defendant  in  error. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

In  April,  1899,  the  Richmond,  Petersburg  &  Carolina  Rail- 
road Company,  the  predecessor  of  the  defendant  in  error,  the 
Seaboard  Air  Line  Railway,  instituted  proceedings  under  chapi- 
ter 46  of  the  Code  of  Virginia,  edition  of  1887,  in  the  County 
Court  of  Chesterfield  county,  to  condemn  a  right  of  way 
through  a  tract  of  435  acres  of  land  situated  in  said  county  on 
the  Manchester  and  Petersburg  Turnpike,  about  seven  miles- 
from  the  city  of  Manchester,  and  known  as  the  "Madill"  tract. 
At  the  time  of  the  institution  of  these  proceedings,  Greorge  A. 
Madill,  the  proprietor  of  record  of  this  land,  was  a  non-resident 
of  the  State,  and  James  Bellwood,  his  agent,  was  tenant  of  the 
freehold.  Subsequently,  it  appearing  that  Bellwood  had  ac- 
quired a  conveyance  to  the  property,  the  former  proceedings 
were  abandoned,  and  new  proceedings  instituted  against  him 
individually. 

At  the  June  term,  1899,  the  County  Court,  over  the  objec- 
tion of  Bellwood,  appointed  a  conamission,  composed  of  five 
disinterested  freeholders,  to  ascertain  what  would  be  a  just- 
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compensation   for   the   land   proposed   to   be   taken,   and   for 
damages  to  the  residue. 

It  appears  that  Bellwood's  farm  tract,  through  which  the  rail- 
road was  also  to  pass,  adjoins  the  "iladill"  tract,  and  for  dam- 
ages to  both  tracts  the  sum  of  $12,348.85  was  awarded.     Witlt 
respect  to  these  properties,  the  commissioners  in  their  report 
say:     "Of  a  portion  of  the  land  from  which  the  strip  or  part 
of  land  above  described,  and  which  is  required  by  the  Rich- 
mond, Petersburg  &   Carolina  Railroad  for  its  purposes,   is 
carved  or  taken,  James  Bellwood  appears  to  be  the  absolute 
and  unquestioned  fee-simple  owner ;  of  another  portion,  known 
as  the  "Madill,"  or  "Drewry's  Bluff,"  tract,  but  recently  ac- 
quired by  the  said  James  Bellwood,  it  appears  from  the  evi- 
dence before  us  that,  while  the  fee-simple  title  also  stands  in 
the  said  James  Bellwood  upon  the  records,  he  is  in  fact  only 
trustee  of  the  latter  tract,  holding  the  legal  title  for  the  Rich- 
mond &  Petersburg  Electric  Railway  Company,  the  equitable 
or  beneficial  owner.    By  consent  of  parties,  this  latter  company 
was  permitted  to  appear  before  your  commissioners  as  the  true 
owner,  and  show  its  title  and  claim  to  damages  occasioned  hj 
the  taking  of  said  strip,  part  or  portion  from  the  "Madill" 
tract ;  and  for  convenience  and  to  avoid  future  contest  and  un- 
certainty between  James  Bellwood  and  the  Richmond  &  Peters- 
burg Electric  Railway  Company  respecting  the  rightful  share 
or  proportion  of  each  of  the  damages  awarded,  it  was  further 
agreed  between  the  Richmond,  Petersburg  &  Carolina  Rail- 
road Company,  James  Bellwood,  and  the  Richmond  &  Peters- 
burg  Electric    Railway    Company   that   your    commissioners 
should  make  an  apportionment  of  the  sum  of  damages  above 
awarded  between  the  said  James  Bellwood  and  the  Richmond 
&  Petersburg  Electric  Railway  Company,  showing  what  portion 
of  said  sum  should  go  to  each  of  said  parties.     Accordingly,  in 
pursuance  of  this  agreement  or  understanding,  of  the  sum  of 

Vol.  cm — 51 


402      BiOHHosTB  <&  p.  B.  Co.  i;.  Seaboabd^  &o.,  Co.     [103 

Opinion. 


$12,348.85^  above  £xed  and  awarded  by  us  as  damages,  we  ap- 
portioned to  James  Bellwood  the  sum  of  $11,353.45,  and  to 
the  Eichmond  &  Petersburg  Electric  Railway  Gompanj  the 
sum  of  $995.40,  as  compensation  to  them  severally  for  the 
land  actually  taken  from  each,  and  for  the  damages  to  the 
residue  of  their  respective  tracts,  beyond  the  peculiar  benefits 
to  be  derived  in  respect  to  such  residue  from  the  work  to  be 
constructed." 

Affixed  to  the  report  is  the  following  statement,  signed  by 
counsel  for  Bellwood,  the  Bichmond  &  Petersburg  Electric 
Railway  Company,  and  the  Richmond,  Petersburg  &  Carolina 
Railroad  Company:  "We  hereby  confirm  the  above  in  all  re- 
spects save  as  to  the  correctness  of  the  damages  awarded,  which 
is  not  admitted." 

The  report  of  the  commissioners  was  returned  August  14, 
1899,  and  confirmed  by  the  County  Court  June  13,  1901,  as 
to  the  James  Bellwood  farm  tract,  and  leave  was  given  either 
party  to  make  objection  thereafter  to  the  award  with  respect  to 
the  "MadiU"  tract. 

In  December,  1902,  upon  motion  of  defendant  in  error,  the 
Seaboard  Air  Line  Railway,  successor  of  the  Richmond,  Peters- 
burg &  Carolina  Railroad  Company,  the  Coimty  Court,  upon 
the  evidence  and  argument  of  coimsel,  confirmed  the  award  as 
to  the  ^'Madill"  tract,  no  good  cause  being  shown  against  it. 
To  that  order  a  writ  of  error  was  awarded  by  this  court. 

There  are  practically  but  two  assignments  of  error  in  the 
case.    It  is  contended : 

First.  That  the  County  Court  erred  in  overruling  the  motion 
of  plaintiffs  in  error  for  a  continuance;  and. 

Second.  That  the  amount  of  damages  awarded  by  the  com- 
misdoners  was  inadequate ;  a  result,  it  is  said,  chiefly  owing  to 
the  refusal  of  the  commissioners  to  take  into  consideration  an 
important  and  essential  element  of  damages  in  fixing  the  amount 
of  their  award. 
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The  ground  of  the  motion  for  a  continuance  was  the  pen- 
dency of  a  suit  in  equity,  in  the  Law  and  Equity  Court  of  the 
city  of  Bichmond,  between  Bellwood,  and  Beach  and  others, 
involving  the  title  to  the  ^^Madill"  tract,  the  tennination  of 
which  suit,  it  was  insisted,  a  trial  of  the  condemnation  pro- 
ceedings should  await. 

Aside  from  the  circumstance  that  plaintifiFs  in  error  were 
parties  to  the  condemnation  proceedings,  with  the  fullest  op- 
portunity of  introducing  testimony  in  their  own  behalf,  and  of 
being  heard  by  counsel,  both  before  the  commissioners  and  the 
County  Court,  their  contention  would  plainly  contravene  the 
terms  and  policy  of  the  statute  under  which  these  proceedings 
were  had. 

Chapter  46  of  the  Code  provides  for  service  of  notice  on  the 
tenant  of  the  freehold,  if  there  be  such  tenant  (sec.  1075) ;  the 
appointment  of  commissioners  upon  that  notice  (sec.  1076) ;  the 
prompt  return  and  confirmation  of  the  report,  imless  good 
cause  be  shown  against  it;  the  payment  of  the  damages  as- 
sessed into  court,  and  the  absolute  vesting  of  the  title  in  the 
company  to  the  part  of  the  land  for  which  such  compensation 
is  allowed  (sec.  1079) ;  the  right  of  the  company  to  enter  upon 
the  premises  condemned  and  construct  its  work,  and  that  no 
order  shall  be  made  nor  any  injimction  awarded  to  stay  the 
prosecution  of  the  work,  unless  it  be  manifest  that  the  com- 
pany is  transcending  its  authority,  and  that  the  interposition  of 
the  court  is  necessary  to  prevent  injury  that  cannot  be  ade- 
quately compensated  in  damages  (sec.  1081);  and,  finally,  in 
order  that  the  money  paid  into  court  may  be  properly  disposed 
of,  that  a  reference  to  a  commissioner  may  be  had  to  ascertain 
what  persons  are  entitled  to  the  fund,  and  in  what  proportions 
(sec.  1084). 

It  is  obvious  from  the  foregoing  enactments  that  it  was  the 
policy  of  the  Legislature  to  provide  a  summary  remedy  for  con- 
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demning  land  for  works  of  internal  improvement,  where  the 
company  and  owner  could  not  agree  on  the  terms  of  purchase^ 
and  not  to  obstruct  the  company  in  the  acquisition  of  a  good 
title  to  the  land  needed  for  its  purposes,  or  in  the  prosecution 
of  its  work,  by  controversies  in  respect  to  the  title;  but  to 
transfer  such  controversy  from  the  land  to  the  fund  which  the 
company  is  required  to  pay  into  court.  Va.-Carolina  Co.  v. 
^  Booker,  99  Va.  633,  39  S.  E.  591 ;  Ches,,  &c.  R,  Co.  v.  Wash- 
ington, &c.  R.  Co.,  99  Va.  715,  723,  40  S:  E.  20 ;  Fulkerson  v. 
Taylor,  102  Va.  314,  321,  46  S.  E.  309. 

In  the  case  of  Ches.,  &c.  R.  Co.  v.  WdshingtoUj  £c.  R.  Co., 
supra,  the  court,  at  p.  724,  in  giving  the  reason  for  the  rule, 
says :  "If  this  be  not  the  case,  railroad  companies  would  have 
no  assurance  that  the  steps  taken  by  them  to  procure  rights  of 
way  or  property  wanted  for  their  purposes,  would  conclude  any 
one,  and  they  would  be  constantly  subject  to  vexatious  litiga- 
tion. This  view  is  not  only  in  accordance  with  the  better 
reason,  but  is  sustained  by  the  weight  of  authority.  See  2 
Mills  on  Em-  Domain  (2  Ed.),  ss.  388,  389  and  391 ;  B.  £  O. 
R.  Co.  V.  P.  W.  &  Ky.  R.  R.  Co.,  17  W.  Va.  844,  and  cases 
there  cited;  St.  Joseph  R.  R.  Co.  v.  Hannibal,  &c.  R.  R.  Co. 
(Mo.),  6  S.  W.  691;  Secombe  v.  R.  R,  Co.,  23  Wall.  109,  119, 
23  L.  Ed.  67 ;  1  Ked.  on  Rys.  (5th  Ed.),  271.'' 

The  court  is  therefore  of  opinion  that  the  first  assignment  of 
error  is  not  well  taken. 

In  considering  the  second  assignment  of  error,  namely:  that 
the  amount  of  damages  awarded  by  the  commissiotiers  is  in- 
adequate, it  must  be  borne  in  mind  that  by  provision  of  the 
statute  the  report  of  the  commissioners  is  to  be  taken  as  prima 
facie  correct.    Code,  sec.  1079. 

In  the  very  nature  of  things,  the  finding  of  the  commis- 
sioners is  entitled  to  great  weight,  and  is  not  to  be  disturbed 
unless^  it  is  ^hbwn  to  b^  erroneous  by  clear  proof.     The  com- 
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inissioners  are  disinterested  parties^  they  act  under  the  sol- 
emnity of  an  oath,  and  are  selected  by  the  court  from  a  con- 
servative class  of  citizens,  freeholders,  on  account  of  their 
peculiar  fitness  for  the  service  to  be  rendered.  They  also  pos- 
sess the  advantage  of  inspecting  the  property  and  of  seeing  the 
witnesses  and  hearing  them  testify. 

In  the  ease  of  Crawford  v.  Valley  R.  B.  Co.,  25  Gratt.  467, 
Judge  Bouldin,  speaking  for  the  court,  said :  "We  hold  it  to  be 
clear  and  unquestionable,  imder  the  plain  mandate  as  well  as  the 
spirit  of  the  statute,  that  the  report  of  the  commissioners,  ascer- 
taining the  amount  of  compensation  and  damages  to  be  paid  to 
the  land  owner,  must  be  confirmed  by  the  court,  and  judgment 
entered  for  the  amount  rei)oii;ed,  imless,  in  the  words  of  the 
statute,  ^good  cause  be  shown  against  it.'  This  makes  the  com- 
missioners' report,  if  no  illegality  nor  irregularity  appear  on  its 
face,  at  least  prima  facie  evidence  of  the  propriety  and  cor- 
rectness of  the  award  of  compensation  and  damages;  and  that 
award  must,  therefore,  stand  as  the  judgment  of  the  court,  or 
rather,  the  judgment  of  the  court  must  accord  therewith,  unless 
some  sufficient  matter  be  established  to  vary  or  arrest  it.  The 
land  owner  must  be  passive,  and  th^  entire  oniis  of  showing 
such  sufficient  cause  is  thrown  on  the  objector.'' 

And  so,  in  Cranford  Paving  Co.  v.  Baum,  97  Va.  at  p.  601, 
24  S.  E.  906,  Judge  Riely,  in  delivering  the  opinion  of  the 
court,  observes :  ''When  it  becomes  necessary  to  ascertain  what 
is  just  compensation  for  land  taken  for  a  public  use,  as  in  the 
I  present  case,  the  statute  directs  that  the  court  shall  appoint 

five  disinterested  freeholders  as  commissioners  to  perform  this 
duty,  and  requires  that  in  its  performance  they  shall  themselves 
view  the  land  so  taken.  The  law  lays  great  stress  upon  the  matter 
of  the  view,  and  justly  attaches  great  weight  to  the  report  of 
the  commissioners.  They  are  greatly  aided,  as  they  were  in 
this  case,  by  the  eWdence  of  their  own  senses.    They  have  the 
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advantage  of  seeing  the  land  itself  which  is  taken,  and  judging 
as  to  its  value,  and  of  determining  the  effect  of  the  opening  of 
the  road  upon  the  residue  of  the  tract.  They  have  as  they  also 
had  here,  after  having  their  attention  specially  drawn  to  the 
element  of  damage  relied  upon,  the  opportunity  to  apply  the 
evidence  produced  before  them  to  the  subject  of  the  contro- 
versy, and  to  determine  the  weight  to  be  given  to  its  several 
parts.  We  are  without  the  benefit  of  their  opportunities,  and 
of  what  they  saw  and  were  the  judges,  and  it  should  be  a  very 
clear  case,  indeed,  of  inadequate  compensation,  to  justify  the 
court  in  disturbing  their  sworn,  deliberate  and  disinterested 
judgment  as  disclosed  in  their  report."  Richmond  Traction  Co. 
v.  Murphy,  98  Va.  104,  34  S.  E.  982 ;  Richmond,  <&c.  B.  Co,  v. 
Chamhlin,  100  Va.  401,  41  S.  E.  750. 

In  the  case  of  SJwemaker  v.  United  States,  147  U.  S.  306,  37 
L.  Ed.  170,  13  Sup.  Ct.  393,  the  court  said :  "The  rule  on  this 
subject  is  so  well  settled  that  we  shall  content  ourselves  in  re- 
peating an  apt  quotation  from  Mills  on  Eminent  Domain,  246, 
made  in  the  opinion  of  the  court  below:  'An  appellate  court 
will  not  interfere  with  the  report  of  the  commissioners  to  cor- 
rect the  amount  of  damages  except  in  cases  of  gross  error,  show- 
ing prejudice  or  corruption.  The  commissioners  hear  the  evi- 
dence and  frequently  make  their  principal  evidence  out  of  a 
view  of  the  premises,  and  this  evidence  cannot  be  carried  up  so 
as  to  correct  the  report  as  being  against  the  weight  of  evidence. 
Hence,  for  an  error  in  the  judgment  of  commissioners  in  arriv- 
ing at  the  amount  of  damages  there  can  be  no  correction,  es- 
pecially where  the  evidence  is  conflicting.  Commissioners  are 
not  bound  by  the  opinions  of  experts,  or  by  the  apparent  weight 
of  evidence,  but  may  give  their  own  conclusions.'  " 

But  it  is  insisted  that  it  was  the  purpose  of  promoters  to 
develop  the  "MadilV'  tract  as  a  public  park,  to  be  used  in  con- 
junction with  the  electric  railway,  by  the  expenditure  of  thou- 
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sands  of  dollars  in  the  erection  of  a  summer  hotel,  oaainos, 
pleasure  buildings,  ball-ground,  golf  links,  and  other  improve- 
ments, and  that  its  value  for  such  uses  was  practically  destroyed 
by  the  construction  of  the  defendant  in  error's  railroad  through 
the  property.  That  it  was,  therefore,  the  duty  of  the  commis- 
sioners, in  making  up  their  award,  to  have  treated  the  property 
as  a  park,  and  not  to  have  based  their  estimate  upon  its  actual 
condition  at  the  time  the  award  was  made. 

This  court  cannot  assent  to  the  soimdness  of  that  proposition. 
In  that  connection  the  commissioners  in  their  supplemental 
report  say:  *This  claim,  so  far  as  based  upon  evidence  of 
future  indications  and  investments,  the  commissioners  dis- 
allowed and  rejected,  holding  the  same  as  too  speculative, 
remote  or  conjectural  for  them  to  be  able  to  estimate,  and  in 
making  their  estimate  and  award,  as  above  stated,  took  the  said 
land  in  its  present  conditions  with  its  adaptability  as  it  at 
present  stands  to-day." 

The  above  is  a  correct  and  succinct  exposition  of  the  prin- 
ciple of  law  which  should  control  commissioners  in  arriving  at 
a  proper  award.  The  reason  of  the  rule  is  plain,  and  a  de- 
parture from  it  would  transfer  the  enquiry  from  the  field  of 
fact  to  that  of  fancy  and  speculation.  It  is  the  present  actual 
value  of  the  land  with  all  its  adaptations  to  general  and  special 
uses,  and  not  its  prospective,  or  speculative,  or  possible  value 
based  upon  future  expenditures  and  improvements  that  is  to  be 
considered. 

In  the  case  of  Schuylkill  Rurij  &c.  R.  R.  Co,  v.  Stacker^  12.^ 
Penn.  233,  18  Atl.  399,  it  was  held,  that  the  jury  was  not  to 
value  the  tract  upon  the  theory  of  what  it  might  bring  platted 
and  divided  up  into  building  lots;  that  they  were  to  enquire 
what  a  present  purchaser  would  be  willing  to  pay  for  it  in  its 
present  condition,  and  not  what  a  speculator  might  be  able  to 
realize  out  of  a  re-sale  in  the  future.    See  also  S.  W.  &c.  R.  Co. 
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V.  Obelly  18  Mo.  App.  637;  Pinckham  v.  Chilmsford,  109  Mass. 
288 ;  Perm.  R.  K  Co.  v.  Cleony,  125  Penn.  St.  451,  17  Atl.  468, 
11  Am.  St.  913. 

'The  conclusion  from  the  authorities  and  reason  of  the 
matter  seems  to  be  that  witnesses  should  not  be  allowed  to  give 
their  opinion  as  to  the  value  of  property  for  a  particular  pur- 
pose, but  should  state  its  market  value  in  view  of  any  purpose 
to  which  it  is  adapted.  The  condition  of  the  property  and  all 
its  surroundings  may  be  shown,  and  its  availability  for  any  par- 
ticular use.  If  it  has  a  peculiar  adaptation  for  certain  uses, 
this  may  be  shown,  and  if  such  peculiar,  adaptation  adds  to  its 
value,  the  owner  is  entitled  to  the  benefit  of  it.  But,  when  all 
the  facts  and  circumstances  have  been  shown,  the  question  at 
last  is,  what  is  its  worth  in  the  market."  2  Lewis  on  Em.  Dom. 
1056,  1057. 

The  above  is  substantially  the  doctrine  enunciated  by  the 
Supreme  Court  of  the  United  States  in  Boom  Co,  v.  Pattersoriy 
98  U.  S.  403,  25  L.  Ed.  206,  cited  by  this  court  vnth  approval 
in  B.  &  M.  B.  Co.  v.  Humphreys,  90  Va.  425,  436,  18  S.  E.  901. 

The  record  shows  that  as  a  matter  of  law  the  award  of  the 
commissioners  was  founded  upon  correct  principles,  and  as 
there  was  ample  evidence  to  sustain  it,  the  order  complained  of 
is  without  error  and  must  be  affirmed. 

Affirmed. 


Va.]  Richmond  P.  &  P.  Co.  v.  Stegee.  409 


I 


Statement 


ElOHMONB  PaSSENGEB  &  PoWEB  Co.   V.   StEQEE. 

January  12,  1905. 

Absent,  Keith,  P. 

1.  Negligence — Question  of  Fact. — ^Whether  or  not  the  defendant  In 
error  was  guilty  of  contributory  negligence,  in  view  of  the  evi- 
dence, involved  questions  of  fact  which  were  for  the  exclusive  con- 
sideration of  the  jury,  and  their  verdict  cannot  be  disturbed. 

Error  to  a  judgment  of  the  Law  and  Equity  Court  of  the  city 
of  Bichmond,  in  an  action  of  trespass  on  the  case,  wherein  the 
defendant  in  error  was  the  plaintiff,  and  the  plaintiff  in  error 
was  the  defendont. 

Affirmed. 

As  the  case  stands  here  as  on  a  demurrer  to  the  evidence,  it 
is  not  deemed  necessary  to  give  the  whole  of  the  evidence.    The 
plaintiff  in  the  trial  court  testified  in  his  own  behalf,  and  a  pas- 
senger on  the  car  which  struck  him  was  also  examined  in  his 
I  behalf.    Their  evidence,  as  condensed  in  brief  of  counsel  for 

defendant  in  error,  was  as  follows: 

^'RoBEBT  H.  Stegee. 

'*I  was  on  the  northeast  comer  of  Broad  and  Third  streets.  I 
intended  to  go  down  town  to  Poythress'  drug  store.  Before  I  got 
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to  the  north  rail  of  the  north  track,  I  looked  down  the  street, 
and  saw  there  was  no  car  coming  west.  Then  I  crossed  to  the 
north  track.  I  got  in  between  the  tracks  and  looked  up  the 
street,  and  there  was  a  car  coming  down  between  Second  and 
Third  on  Broad  street.  It  seemed  to  be  nearly  half  way.  I  was 
then  about  near  the  north  side  of  the  south  track.  When  I  got 
to  the  edge  of  the  track,  I  held  up  my  hand  for  it  to  stop.  It 
was  then  about  Jasper  Kowe's — seventy-five  or  eighty  feet.  I 
thought  I  had  plenty  of  time  to  get  across,  so  I  started  across 
the  track.  I  went  straight  across  the  track,  and  as  I  got  out  of 
the  track  I  think  the  fender  struck  me.  I  could  not  tell  what 
the  speed  was  because  I  was  in  front  of  the  car.  I  did  not  have 
time  to  get  across.  I  went  right  straight  on.  I  was  hit  because 
I  could  not  use  my  legs,  that  is  why.  I  was  hit  just  as  I  got  to 
the  track.  I  would  not  have  been  hit  at  all  if  I  had  my  legs. 
Because  I  would  have  jumped  across  the  track  and  gotten  out  of 
the  way.  I  could  not  do  this,  because  my  legs  were  filled  with 
rheumatic  gout  at  the  time  of  the  accident.  I  did  all  I  knew 
how  to  get  out  of  the  way.  I  would  not  stand  in  front  of  a  train 
if  I  could  help  it.  When  I  was  hit  I  was  just  across  the  track, 
the  fender  liit  me,  I  think.  One  step  more  and  I  would  have 
been  out  of  danger.  I  could  not  tell  what  was  the  speed  of  the 
car.  I  was  right  in  front  of  it.  I  might  have  judged  of  it  if 
I  had  been  at  the  side — ^judge  by  other  objects.  I  reckon  I  held 
out  my  hand  as  I  went  along.  I  cannot  swear  to  that.  I  sup- 
pose I  saw  the  car  all  the  time  from  the  time  I  first  saw  it.  I 
was  looking  at  the  car  all  the  time.  Had  one  eye  on  it.  Was 
watching  that  car  for  good.  I  cannot  say  that  I  stopped  and 
looked  right  at  it.  I  did  say  that  I  had  one  eye  on  it  all  the 
time.  I  watched  the  car  as  it  came  towards  me.  I  would  not 
say  continuously.  I  knew  where  the  car  was,  and  I  wanted  to 
get  out  of  the  way — that  was  all  that  I  was  doing.  I  saw  the 
car  before  T  got  to  the  south  track.    I  crossed  the  north  track 
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and  got  on  the  south  track,  and  then  the  car  was  about  seventy- 
five  feet  off — ^we  measured  it.  When  I  first  saw  the  car  it  was 
about  the  middle  of  the  square.  I  was  then  at  the  north  track 
and  stepped  across  there  and  got  next  to  the  southern  track. 
The  car  had  approached  where  I  was,  then  within  about  seventy- 
five  feet  of  me.  When  I  saw  the  car  about  the  middle  of  the 
square,  I  was  about  at  the  north  track.  I  then  stepped  across 
and  held  up  my  hand  when  I  got  near  the  southern  track.  Then 
it  was  that  the  car  was  about  seventy-five  feet  from  me.  I  do  not 
know  whether  it  was  going  fast  or  not ;  I  suppose  it  was  going 
fast.  When  I  got  between  the  north  track  and  the  south  track, 
I  held  my  hand  up  without  stopping,  and  continued  right 
straight  across,  and  I  would  have  had  time  to  get  across  if  tlie 
car  had  been  coming  at  a  decent  rate.  I  know  I  stepped  out  of 
the  track  when  I  was  hit.  When  the  people  take  a  car  they 
take  it  on  the  side  next  to  the  south  pavement,  on  the  right 
hand  side  as  it  comes  east.  I  cannot  say  where  the  car  was 
when  it  strack  me;  I  had  just  taken  two  or  three  steps.  I 
know  it  was  coming  down,  as  before.  I  had  knowledge  that  the 
car  was  coming,  but  did  not  know  how  rapidly.  I  thought  it 
was  coming  rapidly ;  I  did  not  know  whether  it  was  coming  at 
eight  miles  an  hour  or  twenty  miles  an  hour.  I  know  I  thought 
I  had  ample  time  to  get  across,  and  I  believe  I  would  have  done 
it  if  it  had  been  running  anything  like  the  ordinary  car.  I 
knew  I  could  not  walk  very  fast,  and  so  was  very  careful  on  that 
accoimt;  I  looked  both  ways  for  the  cars.'' 

"Mb.  B.  B.  Stringfeixow. 

"I  occupied  the  front  seat  of  the  car,  which  was  an  open  one. 
I  don't  think  the  car  stopped  anywhere  after  First  street.  It 
was  going  at  a  very  high  rate  of  speed.  It  continued  at  about 
the  same  rate  clean  up  to  the  time  of  the  accident.    There  is  an 
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electric  light  at  Third  and  Broad  streets.  When  I  first  noticed 
Mf*'  Steger  he  hadnH  gotten  on  the  track  yet.  I  saw  from  the 
rate  of  speed  of  the  car  we  were  bound  to  strike  him.  Even 
then,  I  thought  so;  so  I  closed  my  eyes  rather  than  see  the 
contact.  The  car  was  then  a  car  or  half  a  car  length  west  of 
Third  street.  I  have  never  had  any  experience  in  judging 
speed.  It  would  be  mere  guess  work.  I  should  say  certainly 
between  twelve  and  fifteen  miles.  At  this  time,  Mr.  Steger  had 
gotten  on  the  north  track,  or  mighty  near  it.  He  was  going 
diagonally  across.  It  is  right  hard  for  me  to  state  his  exact 
position,  it  was  all  so  quick.  Seeing  Mr.  Steger  on  the  north 
track,  I  saw  if  he  kept  on  it  was  inevitable  that  the  car  would 
hit  him ;  both  were  coming  together,  you  see." 

JI.  Taylor^  Jr.,  for  the  plaintiff  in  error. 

Wyndham  R.  Meredith  and  B.  0.  James,  for  the  defendant 
in  error. 

Hakbison,  J.,  delivered  the  opinion  of  the  court. 

This  is  the  second  appearance  of  this  case  upon  our  docket. 
101  Va.  319.  ITow,  as  formerly,  there  was  a  verdict  in  favor 
of  the  plaintiff  which  the  lower  court  refused  to  set  aside. 

When  the  case  was  here  before,  error  was  found  in  the  in- 
structions, for  which  reason  the  judgment  was  reversed,  the 
verdict  of  the  jury  set  aside,  and  the  case  remanded  for  a  new 
trial.  The  plaintiff  in  error  now  concedes  that  the  instructions 
are  free  from  objection,  and  assigns  as  its  only  ground  of  error 
that  the  verdict  is  against  the  evidence  and  the  instructions. 

The  injuries  of  the  plaiatiff,  for  which  he  has  twice  recovered 
damages,  were  caused,  as  alleged,  by  the  negligent  running  of 
one  of  the  defendant's  cars  upon  him  when  he  was  crossing  the 
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track  at  the  intersection  of  Third  and  Broad  streets  in  the  city 
of  Kichmond.  It  is  admitted  that  the  defendant  company  was 
guilty  of  negligence  in  running  its  car  beyond  the  lawful  I'ate 
of  speed,  but  it  is  contended  that  the  plaintiff  was  guilty  of 
contributory  negligence  proximately  concurring  with  the  negli- 
gence of  the  defendant  company,  which  defeats  his  right  to 
recover. 

The  contention  cannot  be  sustained.  The  case  is  before  us 
as  upon  a  demurrer  to  the  evidence,  and  in  the  light  of  that 
rule,  conceding  that  there  was  some  evidence  tending  to  show 
contributory  negligence,  a  careful  examination  of  the  testimony 
satisfies  us  that  we  would  not  be  warranted  in  holding,  as  a 
matter  of  law,  that  the  plaintiff  was  guilty  of  negligence  which 
contributed  to  his  injury.  In  view  of  all  the  evidence  bearing 
upon  the  question  of  contributory  negligence,  we  are  of  opinion 
that  the  case  involved  questions  of  fact  which  were  for  the  ex- 
clusive consideration  of  the  jury,  and  upon  principles  too  well 
settled  to  require  citation  of  authority,  their  finding  cannot  be 
disturbed. 

The  judgment  must  therefore  be  affirmed. 

Affirmed. 
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RlXBY  AND  AnOTHEE  V.  ElXBY  AND  QtHSBS. 

January  12,  1905. 

1.  Undue  Influence — Conveyance  from  Parent  to  CMld — Presumption — 

Case  in  Judgnvent. — Conveyances  from  parent  to  child  are  not 
guarded  with  a  jealous  eye,  but  are  generally  presumed  to  be  free 
from  suspicion,  and  the  party  who  claims  that  they  were  procured 
by  undue  influence  must  prove  that  actual  undue  influence  was 
exercised.  It  will  not  be  presumed.  In  the  case  in  judgment  a 
conveyance  was  made  by  a  mother,  seventy-eight  years  of  age,  to 
two  of  her  daughters.  There  is  considerable  disparity  between  the 
consideration  stated  in  the  deed  and  the  value  of  the  property 
conveyed,  but  the  deed  contains  a  covenant  of  support  for  life, 
secured  by  a  lien  reserved.  There  was  no  mental  weakness  other 
than  that  incident  to  the  age  of  the  mother.  The  deed  was  in  ac- 
cord with  a  will  made  four  years  before,  and  which  has  since  been 
admitted  to  probate;  the  grantees  looked  after  the  affairs  of  their 
mother,  and  shielded  and  watched  over  her  with  affectionate  in- 
terest and  care,  and  there  was  no  proof  of  actual  fraud  or  undue 
influence.     Under  these  circumstances  the  deed  should  be  upheld. 

2.  Counsel  Fees. — Fees  to  counsel  cannot  be  allowed  by  the  court  when 

there  are  no  funds  under  the  control  of  the  court  properly  applica- 
ble to  that  purpose. 

Appeal  from  a  decree  pronounced  by  the  Circuit  Court  of 
Fauquier  county,  in  a  suit  in  chancery,  wherein  Eleanora  Rixey, 
by  her  next  friend,  was  the  complainant,  and  the  appellants 
and  others  were  the  defendants. 

Reversed, 
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The  ofdnion  Btates  the  case. 

E.  8.  Turner  and  Munford,  Hunton^  WilUams  &  Asnder^on, 
for  the  ai^llants. 

J.  K,  M,  Norton  and  Louis  C,  Barley y  for  the  appellees. 
Keith,  P.,  delivered  the  opinion  of  the  court. 

James  M.  Kixey,  as  next  friend  of  his  mother^  EUeanora 
Rixey,  filed  a  bill  in  the  Circuit  Court  of  Fauquier  county 
against  his  sisters,  Mollie  £.  Kixey,  Fannie  A.  Coles,  and 
Tucker  S.  Coles,  her  husband,  and  Kichard  Anderson,  th(j 
object  of  which  was  to  have  a  deed  from  Eleanora  Rixey  to 
Fannie  A.  and  Mollie  E.  Eixey,  annulled  upon  the  ground  that 
it  was  obtained  by  fraud  and  imdue  influence. 

The  defendants  filed  their  answer  denying  the  allegations 
of  the  bill,  and  upon  the  issues  thus  made  evidence  was  taken, 
and  the  Circuit  Court,  by  its  decree,  set  the  deed  aside  for  "in- 
adequacy of  consideration  and  undue  influence";  and  thereupon 
Mollie  E.  Rixey  and  Fannie  A.  Coles  have  brought  the  case  to 
this  court  upon  appeal. 

At  the  instance  of  the  defendants  a  rule  was  awarded,  re- 
quiring James  M.  Rixey  to  appear  and  show  by  what  authority 
he  instituted  this  suit  as  the  next  friend  of  his  mother.  Upon 
this  subject  affidavits  were  filed  and  there  was  much  discussion 
at  the  bar.  Without  intimating  any  opinion  upon  this  branch 
of  the  case,  or  upon  the  demurrer  to  the  bill,  but  assuming  that 
the  plaintiff  had  a  right  to  sue  in  the  manner  and  form  which 
he  pursued,  and  that  the  demurrer  was  properly  overruled,  we 
shall  dispose  of  the  controversy  upon  its  merits. 

Many  witnesses  were  examined,  and  their  testimony  is  com- 
prised in^  very  bulky  record.    Thoroughly  to  discuss  the  details 
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of  this  evidence  would  be  tedious  and  uninstructive.  The  more 
important  facts  are  as  follows : 

Mrs.  Rixey  wias  seventy-eight  years  of  age  when  the  deed  in 
question  was  executed  by  her.  She  had  a  son,  who  is  the 
plaintiff  as  her  next  friend;  a  daughter,  Mrs.  Lake;  and  the 
appellants,  MoUie  and  Fannie,  who  is  now  Mrs.  Ooles.  The  ap- 
pellants were  capable  and  energetic  business  women.  They 
looked  after  the  affairs  of  their  mother,  who  while  sound  in 
mind  was  enfeebled  by  the  weight  of  years,  and  shielded  and 
watched  over  her  with  affectionate  interest  and  care.  On  the 
27th  of  August,  1898,  Mrs.  Eixey  executed  a  deed,  which  i-e- 
cites:  "This  deed  made  and  entered  into  this  27th  day  of 
August,  1898,  between  Eleanora  Eixey,  party  of  the  first  part, 
and  Fannie  A.  Eixey  and  MoUie  E.  Eixey,  parties  of  the  second 
part; 

"Whereas,  the  said  party  of  the  first  part  is  indebted  to  the 
said  parties  of  the  second  part  in  the  sum  of  three  thousand 
($3,000)  dollars,  with  interest  from  Jime,  1891,  which  said  debt 
is  evidenced  by  a  certain  deed  of  trust,  of  record  in  the  clerk's 
oflSce  of  the  County  Court  of  Fauquier  county,  in  Deed-Book 
1893-94,  page  341 ;  and, 

"Whereas,  the  said  parties  of  the  second  part,  daughters  of 
the  said  party  of  the  first  part,  have  attended  to  all  of  the  busi- 
ness of  the  said  party  of  the  first  part,  and  have  cared  for  and 
attended  to  her ;  and, 

"Whereas,  the  said  parties  of  the  second  part  hereby  cove- 
nant and  agree  to  and  with  the  said  party  of  the  first  part,  which 
is  evidenced  by  their  acceptance  of  this  deed,  to  provide  for  and 
support  the  said  party  of  the  first  part  for  life ; 

^TN"ow,  th^'refore,  this  deed  witnesseth:  That  for  and  in 
consideration  of  the  above  debt,  services  and  covenant  to  sup- 
port^  and  of  the  sum  of  five  ($5.00)  dollars  in  hand  paid  the 
said  party  of  the  first  part  by  the  said  parties  of  the  second 
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part,  the  receipt  whereof  is  hereby  acknowledged,  the  paid 
Eleanora  Rixey  has  granted,  bargained  and  sold,  and  by  these 
presents  does  grant,  bargain,  sell  and  convey  unto  the  said 
Fannie  A.  Rixey  and  Mollie  E.  Rixey,  their  heirs  and  assigns 
forever,  with  general  warranty,  all  that  certain  tract  or  parcel 
of  land  ....  containing  five  hundred  and  twenty-fivc; 
acres.      ... 

"This  land  hereby  conveyed  is  subject  to  a  deed  of  trust  to^ 
secure  the  sum  of  one  thousand  dollars,  and  there  is  excepted 
from  this  conveyance  about  eighty  acres  of  land,  conveyed  by 
the  said  party  of  the  first  part  to  R.  C.  Rixey.     .     .     . 

"The  said  party  of  the  first  part  hereby  reserves  a  vendor's 
lien  upon  the  land  hereinbefore  conveyed,  in  order  to  secure 
to  her  an  adequate  support  for  and  during  her  natural  life/' 

It  appears  that  Mrs.  Rixey  had  theretofore  made  a  will,  to 
the  following  effect : 

"Being  of  sound  mind  and  memory,  I,  Eleanora  Rixey,  of 
Fauquier  county,  Virginia,  do  make  this  my  last  will  and 
testament. 

"1st.  I  wish  my  funeral  expenses  and  just  debts  paid. 

"2nd.  I  give  to  my  son,  James  M.  Rixey,  ten  dollars. 

"3rd.  I  give  to  my  daughter,  Florence  V.  Lake,  ten  dollars, 

"4th.  All  the  rest  and  residue  of  my  estate,  real,  personal^ 
and  mixed,  of  whatever  kind  and  wheresoever  situate,  I  give, 
bequeath  and  devise  to  my  daughters,  Fannie  A.  Rixey  and 
Mollie  E.  Rixey,  to  them  and  their  heirs  forever. 

"In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal 
this  15th  day  of  January,  1894." 

Here  are  two  solemn  instruments  emanating  from  Mrs. 
Rixey,  one  dated  the  15th  of  January,  1894,  and  the  other 
August  27,  1898,' both  disposing  of  her  property  in  substantially 
the  same  manner.    The  will  was,  of  course,  revocable,  but  was 
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never  revoked,  and  has  been  probated  as  her  last  will  and 
testament.  The  two  instruments  taken  together  show  a  fixed 
and  settled  purpose  upon  the  part  of  Mrs.  Rixey  with  respect 
to  the  disposition  of  her  property.  She  was  a  woman  of  sound 
mind,  the  only  infirmity  imder  which  she  suffered  being  such 
as  is  inseparable  from  advancing  years,  and  there  is  no  evidence 
that  either  the  will  or  the  deed  was  procured  by  actual  fraud 
or  undue  influence. 

It  is  earnestly  contended,  however,  that  by  long  intercourse 
between  the  mother  and  daughters,  she  had  become  dependent 
upon  them,  and  had  fallen  wholly  under  their  influence,  and 
that  they  being  strong,  active,  energetic  and  capable,  exercised 
a  dominant  influence  over  their  mother,  who  had  become  en- 
feebled by  age. 

The  subject  has  been  recently  considered  by  this  court,  and 
tho  opinion  of  Judge  Buchanan,  in  Burwell  v.  Burwell,  ante 
p.  ,  49  S.  E.  68,  renders  any  discussion  of  the  law  upon  the 
subject  unnecessary. 

In  the  case  just  cited  it  is  said :  ^*There  are  certain  relations 
in  life,  which,  from  the  peculiar  confidence  necessarily  subsist- 
ing, courts  of  equity  feel  bound  to  guard  and  protect.  These 
are  guardian  and  ward,  trustee  and  cestui  que  trusty  attorney 
and  client,  principal  and  agent,  parent  and  child,  and  the  like. 
Transactions  between  persons  occupying  such  confidential  re- 
lations are  viewed  with  jealous  vigilance  by  courts  of  equity. 
1  Story's  Eq.  Jur.,  sections  307  to  323. 

"While  the  natural  and  just  influence  which  a  parent  has 
over  a  child  renders  it  peculiarly  important  for  courts  to  watch 
over  and  protect  the  interests  of  the  latter,  and  to  set  aside  con- 
tracts and  conveyances  whereby  benefits  are  scured  by  children 
to  their  parents,  if  they  are  not  entered  into  with  scrupulous 
^ood  faith,  and  are  not  reasonable  under  the  circumstances; 
tlio  same  rule  does  not  apply  where  contracts  and  conveyances 
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are  made  by  which  benefits  are  secxired  by  the  parent  to  the 
child.  Instead  of  such  contracts  and  conveyances  being  guarded 
with  a  jealous  eye,  they  will  generally  be  presiimed  to  be  free 
from  suspicion,  and  the  party  who  claims  that  they  were  pro- 
cured by  undue  influence  must  generally  prove  it. 

''Mr.  Pomeroy  says,  in  discussing  the  transactions  between 
parent  and  child,  that  *a  child  is  presumed  to  be  imder  the 
exercise  of  parental  influence  as  long  as  the  dominion  of  the 
parent  lasts.  Whilst  that  dominion  lasts  it  lies  upon  the  parent 
maintaining  the  gift  to  disprove  the  exercise  of  parental  in- 
fluence by  showing  that  the  child  had  independent  advice,  or 
in  some  other  way.  When  the  parental  influence  is  disproved, 
or  that  influence  has  ceased,  a  gift  from  a  child  stands  upon 
the  same  footing  as  any  other  gift,  and  the  question  to  be 
determined  is  whether  there  was  a  deliberate  unbiased  intention 
on  the  part  of  the  child  to  give  to  the  parent.  Where  the  po- 
sitions of  the  two  parties  are  reversed ;  where  the  parent  is  aged, 
infirm,  or  otherwise  in  a  condition  of  dependence  upon  his  own 
child,  and  the  child  occupies  a  corresponding  relation  of  au- 
thority, conveyances  conferring  benefits  upon  the  child  may  be 
set  aside.  Cases  of  this  kind  turn  plainly  upon  the  exercise  of 
actual  undue  influence,  and  not  upon  any  presumption  of  in- 
validity ;  a  gift  from  parent  to  child  is  certainly  not  presumed 
to  be  invalid.'  2  Pom.  Eq.  Jur.,  sec.  962.  And  a  fortiori  there 
is  no  such  presumption  as  to  a  contract  based  upon  a  valuable 
consideration. 

^Tn  the  case  of  Oreer  v.  Oreers,  9  Gratt.  332,  a  man  in  ex- 
treme old  age  conveyed  the  whole  of  his  estate  to  one  of  his 
sons,  and  this  court  held  that  as  he  had  sufficient  capacity  to 
understand  what  he  was  doing,  and  there  was  no  direct  proof 
of  fraud  or  undue  influence,  the  improvidence  and  injustice  of 
the  act  in  disinheriting  his  other  children  did  not  give  rise  to 
a  presumption  of  an  abuse  of  confidence,  or  justify  the  court  in 
setting  aside  the  conveyance. 
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"In  the  case  of  Orr  v.  Pennington,  93  Va.  268,  273,  24  S.  E. 

« 

928,  where  a  father,  a  month  before  his  death,  had  conveyed 
substantially  all  of  his  property  to  one  of  his  four  children,  and 
it  was  sought  to  set  aside  the  conveyance  upon  the  ground  that 
the  grantee  had  procured  its  execution  by  the  exercise  of  undue 
influence  over  the  grantor,  when  his  mind  was  weakened  by  the 
infirmities  of  age  and  disease,  the  rule,  as  stated  by  Mr.  Fonie- 
roy  and  quoted  above,  that  such  cases  turn  upon  the  exercise  of 
actual  undue  influence  of  the  child  over  the  parent,  and  not 
upon  any  presumption  of  invalidity,  was  approved  and  fol- 
lowed." 

In  this  case  there  is  a  considerable  disparity  between  the 
money  consideration  which  passed  and  the  value  of  the  land, 
but  other  considerations  are  recited.  It  is  declared  that  the 
parties  of  the  second  part  have  attended  to  all  of  the  busine?;^ 
of  the  party  of  the  first  part,  and  have  cared  for  and  attended 
to  her,  and  there  is  a  further  covenant,  for  the  enforcement  of 
which  there  is  the  reservation  of  a  vendor^s  lien  upon  the  land, 
that  the  grantees  will  care  for  and  support  the  grantor  during 
the  remainder  of  her  life. 

Upon  the  whole  case  we  are  of  opinion  that  the  mother  was 
capable  of  contracting;  that  in  the  deed  culminates  a  puqK>?e 
with  respect  to  the  disposition  of  her  property  which  she  had 
long  entertained,  as  is  shown  by  her  will  duly  executed  more 
than  four  years  before  the  date  of  the  deed ;  that  there  is  no 
proof  of  actual  fraud  and  undue  influence;  and  that  the  rela- 
tion between  the  grantor  and  grantees  and  other  circumstances 
of  the  case  are  not  such  as  to  give  rise  to  a  presumj^tion  of  the 
invalidity  of  the  deed  in  question. 

The  decree  of  the  Circuit  Court  allows  a  fee  of  $500  to  the 
attomevs  who  filed  the  bill.  This  action  of  the  court  was,  we 
think,  also  erroneous,  as  there  is  no  fund  under  the  control  of 
the  court  in  this  case  properly  applicable  to  that  purpose. 


I 
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For  these  reasons  we  are  of  opinion  that  the  decree  com- 
plained of  should  be  reversed,  and  the  cause  remanded  to  the 
Circuit  Court  to  be  further  proceeded  with  in  accordance  with 
the  views  herein  expressed. 

Reversed, 
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Savage  v.  Southekn  Kailway  Co. 
January  12,  1905. 

1.  Railroads — Adult  Walking  on  Track — Presumption — Xeglifjence — Case 
at  Bar. — A  railroad  track  is  itself  a  warning  of  danger,  and  a  per- 
son going  upon  it  is  bound  to  listen  and  Iceep  a  lookout  in  each 
direction  for  approaching  trains.  An  engineer  has  the  right  to 
presume  that  an  adult  on  the  track,  in  the  apparent  possession  of 
all  his  faculties,  will  get  off,  and  the  company  is  not  liable  for  an 
injury  inflicted  on  a  licensee  walking  on  the  track,  unless  it  ap- 
pears that  after  the  servants  of  the  company,  in  the  exercise  of 
ordinary  care,  could  have  discovered  that  he  was  not  going  to  get 
oft  th«  track,  they  could  have  avoided  the  injury.  In  the  case  at 
bar  a  licensee  looked  and  listened  before  going  on  the  track,  but 
apparently  not  afterwards,  and  after  walking  a  very  short  distance 
was  struck  by  a  train  and  injured,  and  there  is  no  evidence  tend- 
ing to  show  that  after  the  discovery  by  the  railroad  company,  not 
of  his  position  but  of  his  peril,  it  omitted  to  do  anything  in  its 
power  to  avert  the  accident.  Under  these  circumstances  there  can 
be  no  recovery. 

Error  to  a  judgment  of  the  Circuit  Court  of  the  city  of  Rich- 
mond, in  an  action  of  trespass  on  the  case,  wherein  the  plaintiff 
in  error  was  the  plaintiff,  and  the  defendant  in  error  was  thr? 
defendant. 

Affirmed. 

The  opinion  states  the  case. 

Wyndham  R.  Meredith,  for  the  plaintiff  in- error. 

Munfordy  Huntouy  Williams  &  Anderson,  for  the  defendant 
in  erfor. 
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Keith,  P.,  delivered  the  opinion  of  the  court. 

The  accident  which  is  the  subject  of  this  suit  occurred  upon 
that  portion  of  the  main  line  of  the  Southern  Railway  Company 
between  Richmond  and  West  Point,  Va.,  which  passes  through 
the  yards  of  the  Trigg  Shipbuilding  Company,  in  the  city  of 
Richmond.  At  the  point  of  the  accident  the  railway  company 
was  not  the  owner  in  fee  of  its  roadbed,  but  occupied  it,  and 
operated  its  road  under  a  perpetual  license  derived  from  the 
Chesapeake  ite  Ohio  Railway  Company.  Its  right  of  way  was 
over  a  strip  of  land  about  forty  feet  in  width,  wide  enough  for 
three  tracks,  but  upon  which  only  one  track  had  been  con- 
structed. It  permitted  the  Trigg  Company  to  cover  this  space 
with  racks  and  cribs,  for  storing  iron  plates,  rods  and  other 
wares  used  in  its  business,  leaving  a  space  between  the  rail  and 
the  racks  on  either  side  of  about  five  or  six  feet. 

On  the  13th  of  March,  1902,  John  Savage,  a  young  colored 
man  in  the  employment  of  the  Trigg  Company,  was  run  over 
by  a  shifting  engine,  which  was  moving  over  this  track  in  an 
easterly  direction,  and  suffered  iajuries  which  rendered  it  neces- 
sary to  amputate  both  of  his  legs.  He  brought  suit,  evidence 
was  introduced  before  the  jury,  a  demurrer  to  the  evidence 
was  interposed  by  the  defendant,  a  verdict  was  rendered  in  his 
favor  for  $8,000,  judgment  given  for  the  defendant,  and  the 
case  is  here  upon  a  writ  of  error. 

The  only  question  which  we  shall  consider  is  whether  the 
evidence  was  sufficient  to  require  the  court  to  leave  the  case 
with  the  jury. 

The  testimony  tended  to  prove  the  following  facts:  That 
Savage  was  on  that  day,  for  the  first  time,^  in  the  employment 
of  the  Trigg  Company;  that  he  was  unacquainted  with  the 
locality,  and  knew  nothing  of  the  number  of  trains,  or  vnth 
respect  to  their  operation  over  this  line  of  railway ;  that  he  was 
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under  the  impression  that  it  wae  a  switch  track  and  not  a  main 
line;  that  the  material  used  by  the  Trigg  shipyards  in  and  about 
its  business  was  stored  in  racks  which  occupied  the  right  of  way 
of  the  railroad  to  within  five  or  five  and  one-half  feet  of  the  rail 
on  either  side ;  that  at  noon  on  the  day  of  the  accident  Savage 
took  his  seat  upon  a  platform  near  the  railroad  to  eat  his 
luncheon ;  that  having  eaten  he  went  to  a  small  house  near  the 
track  where  he  had  left  his  overalls,  took  a  cigarette  out  of  the 
pocket  of  his  overall  jacket,  returned  to  the  railroad  and 
started  down  the  track  to  the  east ;  that  before  going  upon  the 
track  he  looked  and  listened  but  saw  no  train ;  that  going  upon 
the  track  in  an  easterly  direction,  he  had  walked  but  a  short 
distance — some  of  his  witnesses  say  only  about  eight  or  ten 
feet — when  he  was  struck  by  the  tender  attached  to  an  engine 
of  the  Southern  Railway.  A  short  distance  west  of  the  point 
at  which  he  stepped  upon  the  railroad  track,  there  is  a  slight 
curve,  which,  together  with  the  obstructions  upon  the  right  of 
way,  hindered  in  some  degree  a  view  of  the  track  in  that  direc- 
tion; that  an  engine  of  the  defendant  company,  moving  with 
its  tender  in  front,  at  a  rate  of  about  twenty  miles  an  hour, 
struck  him  and  inflicted  the  injuries  for  which  he  sues.  There 
is  much  conflict  of  testimony  as  to  whether  or  not  the  bell  was 
rung  and  the  whistle  sounded.  The  negative  testimony  is  that 
no  warning,  either  by  bell  or  whistle,  was  given.  The  positive 
testimony  of  the  employees  upon  the  train  is  that  the  bell  was 
being  rung ;  that  it  operated  automatically,  and  the  machinery 
for  ringing  the  bell  was  set  in  motion  when  the^engine  started. 
It  further  appears  that  as  many,  perhaps,  as  1,800  hands  were 
employed  at  the  Trigg  shipyard,  and  that  with  the  knowledge  of 
the  railroad  company  they  were  in  the  habit  of  using  the  rail- 
road track  through  the  shipyard  as  a  paseway. 

Conceding  that  under  these  circumstances  the  defendant  was 
guilty  of  negligence,  it  remains  for  us  to  inquire  whether  the 
plaintiff  was  guilty  of  contributory  negligence. 
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•  We  have  said  that  the  tracks  of  a  railroad  are  of  themselves 
a  warning  of  danger,  and  that  a  person  going  upon  the  tracks 
is  bound  to  listen  and  keep  a  lookout  in  each  direction  for  ap- 
proaching trains.  C.  £  0.  By.  Co.  v.  RogerSy  100  Va.  324,  41 
S.  E.  732;  Humphreys  v.  Valley  R.  R.  Co.,  100  Va.  749,  42  S. 
£.  882. 

It  is  diflScult  to  get  a  clear  cut  conception  of  the  situation  at 
the  moment  when  the  train  came  into  contact  with  Savage; 
but  taking  his  own  statement  of  the  circumstances  attending 
the  accident,  and  it  appears  that  he  looked  up  and  down  the 
track  before  getting  upon  it,  and  then  neither  looked  nor  lis- 
tened afterwards.  He  could  not  be  brought  to  say  how  long 
he  had  been  upon  the  track,  nor  his  precise  position  upon  the 
track ;  nor  how  far  he  had  walked  after  getting  upon  the  track 
before  he  was  struck.  He  uses  with  respect  to  all  these  cir- 
cmnstances  vague  and  indefinite  terms.  Some  of  his  witnesses 
say  that  he  had  moved  only  eight  or  ten  feet  when  he  was 
struck,  and  that  immediately  upon  his  stepping  upon  the  track 
they  saw  that  the  accident  was  inevitable.  It  may  be  that  had 
the  engineer  applied  the  brakes  at  the  moment  he  came  in 
sight  of  Savage  upon  the  track,  the  accident  could  have  been 
avoided.  But  such  was  not  his  duty.  Seeing  a  man  upon  the 
track  in  the  apparent  possession  of  all  his  faculties,  the  engineer 
had  a  right  to  presume  that  he  would  exercise  reasonable  care 
for  his  own  protection.  A  step  or  two  would  have  placed 
Savage  in  a  position  of  safety.  The  duty  devolved  upon  the 
engineer  to  stop  the  train  only  when  he  saw  that  Savage  was 
in  danger — ^that  is  to  say,  when  he  saw,  or  ought  to  have  seen, 
that  Savage  was  himself  unconscious  of  his  peril  and  would 
take  no  measures  for  his  own  protection.  This  proposition  has 
been  decided  in  numerous  cases  by  this  court. 

In  N.  &  Tf .  R.  R.  Co.  v.  Harman's  Admr.,  83  Va.  554,  8  S. 
E.  251,  it  is  said  that  "if  the  person  seen  upon  the  track  is  an 
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adult,  and  apparently  in  the  possession  of  his  or  her  faculties, 
the  company  has  a  right  to  presume  that  he  will  exercise  his 
senses  and  remove  himself  from  his  dangerous  position ;  and  if 
he  fails  to  do  so,  and  is  injured,  the  fault  is  his  own,  and  there 
is,  in  the  absence  of  wilful  negligence  on  its  part,  no  remedy 
against  the  company  for  the  results  of  an  injury  brought  upon 
him  by  his  own  recklessness."  Tyler^  RecW,  v.  Sites,  90  Va. 
530,  19  S.  E.  174. 

In  Rangeley  v.  Southern  By.  Co.,  95  Va.  715,  30  S.  E.  386, 
it  is  held  that  a  railroad  company  has  the  right  to  assume  that 
a  grown  person  seen  on  its  track  would  get  out  of  the  way  of 
an  approaching  train,  and  the  comi)any  is  not  liable  unless  it  is 
shown  that  after  the  company,  in  the  exercise  of  ordinary  care, 
could  have  discovered  that  he  was  not  going  to  get  off  the  track, 
it  could  have  avoided  the  injury. 

In  this  case.  Savage  looked  and  listened  before  he  went  upon 
the  track,  and  gave  no  further  heed  to  the  possible  peril  he  in- 
curred in  walking  upon  the  track ;  indeed,  the  evidence  tends  to 
show  that  his  attention  was  diverted  and  given  not  to  caring  for 
his  own  safety,  as  a  reasonably  prudent  person  in  his  situation 
should  have  done,  but  was  at  the  moment  directed  to  some  boys 
whom  he  saw  playing  in  the  vicinity.  This  was  certainly  negli- 
gence upon  his  part,  and  there  is  no  evidence  tending  to  show 
that  after  the  discovery  by  the  railroad  company,  not  of  his 
position,  but  of  his  peril,  it  omitted  to  do  anything  within  its 
power  to  avert  the  accident.  Under  these  circumstances  we  are 
bound  to  hold,  upon  the  authority  of  the  cases  cited,  that  this 
unfortunate  boy  was  the  author  of  his  own  injuries. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Affirmed, 
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Virginia  Portland  Cement  Co.  v.  Luck's  Administratok. 

January  12,  1905. 

1.  Declakation — Sufficiency — Demurrer. — If  a  declaration  is  sufficient  to 

inform  the  defendant  of  the  nature  of  the  demand  made  upon  him, 
and  states  sufficient  facts  to  enable  the  court  to  say  that  if  the 
facts  stated  are  proved,  the  plaintiff  is  entitled  to  recover,  it  is 
good  on  demurrer. 

2.  Instructions — Harmless  En-or — Verdicts. — The  verdict  of  a  jury  will 

not  be  set  aside  for  an  error  in  an  instruction,  if  the  court,  upon 
looking  at  all  the  instructions  as  a  whole,  can  see  that  the  case 
was  fully  and  fairly  submitted  to  the  jury,  and  that  they  could  not 
have  been  misled  by  the  error. 

3.  Master  and  Servant — Out  of  Line  of  Employment — Duty  of  Manter. — 

If  the  servant  is  working  outside  the  scope  of  his  employment,  but 
under  the  direction  and  for  the  benefit  of  his  master,  greater  care 
is  required  of  the  master  in  giving  warning  of  dangers  than  if  he 
was  working  in  the  regular  line  of  his  employment. 

4.  Master  and  Servant — Unsafe  Place — Precaution  of  S errant — Xegli- 

gence — Case  at  Bar. — If  the  danger  to  which  the  servant  is  exposed 
through  the  negligence  of  the  master  is  one  which  a  servant  of 
ordinary  prudence  would  believe  could  be  entirely  avoided  by  the 
use  of  certain  additional  precautions,  he  does  not,  by  continuing 
his  service,  lose  his  right  to  recover  for  damages  suffered  by  him 
while  using  such  precautions.  Whether  the  servant  has  been 
guilty  of  such  negligence  as  to  proximately  cause  his  injury  is  a 
question  for  the  jury.  In  the  case  at  bar  the  servant  was  assigned 
to  a  duty  which  necessitated  his  rolling  a  truck  over  a  dangerous 
hole  in  the  floor  of  a  factory.  The  master  knew  of  the  hole  and 
of  its  danger.  Near  the  hole  was  a  board  which  seemed  to  fit  the 
opening,  and  had  apparently  been  used  for  that  purpose,  but  it 
was  not  safe  simply  to  lay  the  board  over  the  hole,  without  nailing 
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it  down,  as  immediately  beneath  the  hole  a  large  screw  ran  which 
conveyed  cement  from  one  portion  of  the  building  to  another,  and 
this  was  liable  to  become  clogged,  and  to  prize  up  the  covering. 
This  fact  was  known  to  the  master  but  not  known  or  communi- 
cated to  the  servant.  The  servant  laid  the  board  over  the  opening, 
and  while  rolling  the  truck  over  it,  the  board  from  some  cause 
moved,  and  his  foot  passed  into  the  hole  and  came  into  contact 
with  the  screw,  which  inflicted  the  injury  for  which  this  action 
was  brought.  The  Jury  having  found  for  the  plaintiff,  this  court 
refuses  to  set  aside  the  verdict  as  contrary  to  the  evidence. 
5.  Master  and  Sehvakt — Unsafe  Pl<ice — Remaining  in  Service — Negli- 
genee.  Question  for  Jury. — ^Where  the  evidence  is  conflicting,  or 
there  is  any  room  for  doubt  as  to  whether  a  servant  is  chargeable 
with  negligence  by  remaining  in  service  after  knowledge  of  the 
condition  of  the  instrumentalities  of  the  business,  it  is  for  the 
jury  to  determine  whether  a  man  of  ordinary  prudence  would 
have  regarded  it  as  negligent  to  perform  the  particular  service  in 
view  of  the  circumstances. 

Error  to  a  judgment  of  the  Circuit  Court  of  Augusta  county, 
in  an  action  of  trespass  on  the  case,  wherein  defendant  in  error 
was  the  plaintiff,  and  the  plaintiff  in  error  was  the  defendant. 

Afiirmed. 

« 

The  facts  sufficiently  appear  in  the  opinion. 

The  following  instinictions  were  given  to  the  jury : 

'^Instruction  for  Plainiiff  No,  J.  . 

"The  court  instructs  the  jury  that  it  was  the  duty  of  the  de- 
fendant company  to  use  all  reasonable  care  to  provide  and  main- 
tain suitable  structures,  instrumentalities,  machinery  and  appli- 
ances, and  not  to  expose  its  employees  to  risks  beyond  those 
incident  to  the  employment,  and  not  to  expose  them  to  risks 
beyond  those  risks  in  contemplation  at  the  time  of  the  contract 
of  service ;  and  its  employees  had  the  right  to  presume  that  these 
duties  had  been  performed ;  and  for  injuries  to  its  employees  re- 
sulting from  a  breach  of  this  duty,  the  defendant  company  is 
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liable  in  damages.  And  if  the  jnry  believe  from  the  evidence 
in  this  case  that  the  breach  of  this  duty  of  the  defendant  com- 
pany was  the  proximate  cause  of  the  injuries  that  resulted  in 
the  death  of  William  Luck,  while  in  the  employment  of  the  said 
defendant  company,  then  the  said  company  is  liable  in  damages 
in  this  cause.  A .  d'  ]Y,  R,  li.  Co.  v.  Ampey,  93  Va.  117,  and 
authorities  cited. 

'^Instruction  for  Plaintiff  No.  2. 

''The  court  instructs  the  jury  that  although  they  may  believe- 
from  the  evidence  in  this  case  that  William  Luck  knew  that  tlie 
passageway  on  the  premises  of  the  defendant  company,  under 
which  the  convevancer  that  did  the  mischief  ran,  and  that  thia 
conveyancer  had  been  exposed  by  the  company  for  the  purpose* 
of  unclogging  it,  and  that  this  passageway  was  on  that  account 
in  an  unsafe  condition ;  vet,  if  thev  believe  from  the  evidence 
that  the  danger  occasioned  thereby  was  not  so  imminent  that  a 
reasonably  prudent  man  would  not  have  attempted  to  go  over 
it  as  William  Luck  did,  in  doing  the  work  that  he  was  directed 
to  do  by  the  defendant  company,  and  further  believe  from  the 
evidence  that  the  use  of  the  said  passageway  by  Luck  in  doing 
the  work  that  he  was  directed  to  do  by  the  defendant  company 
was  natural  and  necessary,  and  that  said  Luck,  in  going  along 
said  passageway  and  over  the  said  conveyancer,  used  such 
reasonable  precaution  as  a  reasonably  prudent  man  would  have 
exercised  in  so  doing,  and  was  injured,  and  from  which  injurien 
he  died,  then  the  plaintiff  is  entitled  to  recover  damages  in  thi^ 
case.  N.  &  Tf .  E.  R.  Co.  v.  Ampey,  93  Va.  117,  25  S.  E.  220, 
and  authorities  cited. 

^^Instruction  for  Plaintiff  No.  3. 

"The  court  instructs  the  jury  that  William  Luck  is  presumed 
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to  have  exercised  due  and  proper  care  at  the  time  he  was  in- 
jured, and  the  burden  of  proving  that  he  was  negligent  is  upon 
the  defendant,  unless  such  negligence  appears  from  the  plain- 
tiff's evidence. 

''Instruction  for  Plaintiff  No.  ^. 

''The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  plaintiff  is  entitled  to  recover,  that  then,  in 
ascertaining  and  fixing  the  damages  in  this  case,  they  should 
find  the  same  mth  reference — 

First.  To  the  pecuniary  loss  sustained  by  Mrs.  Minnie  Luck, 
widow  of  \Vm.  Luck,  deceased,  and  her  child,  by  the  death  of 
Wni.  Luck,  fixing  the  sum  at  such  sum  as  would  be  equal  to  the 
probable  earnings  of  the  said  Wm.  Luck,  taking  into  consider- 
ation the  age,  business  capacity,  experience,  habits,  energy  and 
perseverance  of  the  deceased,  during  the  lifetime  of  the  said 
ilrs.  Minnie  Luck  and  child,  if  he  had  not  teen  killed. 

'^Second.  By  adding  thereto  compensation  for  the  loss  of  his 
care,  attention  and  society  to  his  wife  and  child ;  and, 

^ Third.  By  adding  such  further  sum  as  they  may  deem  fair 
and  just  by  way  of  solace  and  comfort  to  his  said  widow  and 
child  for  the  sorrow  and  suffering  and  mental  anguish  occa- 
sioned to  them  by  his  death." 

''Instruction  for  Defendant  No.  1. 

''The  court  instructs  the  jury  that  the  burden  of  proving  his 
case  is  upon  the  plaintiff,  and  that  he  must  prove  it  by  a  pre- 
]>onderance  of  evidence  in  order  to  entitle  him  to  a  recovery. 

^^Instruction  for  Defendant  No.  2. 

"The  court  instructs  the  jury  that,  even  though  they  may 
believe  from  the  evidence  that  the  defendant  was  guilty  of 
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uegligence,  yet  if  they  shall  further  believe  from  the  evidence 
that  the  injury  to  the  plaintiff's  intestate  was  the  proximate  re- 
sult of  his  own  negligence,  he  cannot  recover. 

"^Instruction  for  Defendant  No,  S. 

"The  court  instructs  the  jury  that  contributory  negligence  on 
the  part  of  an  employee  injured  through  the  employer's  negli- 
gence is  the  want  of  ordinary  care  and  prudence  without  which 
the  injury  would  not  have  occurred ;  and  that,  if  the  jury  shall 
believe  from  the  evidence  that  the  plaintiff's  intestate,  Luck, 
was  guilty  of  contributory  negligence  in  running  the  truck  over 
the  conveyor  at  the  time  of  the  accident,  then  the  plaintiff  can- 
not recover. 

^'Instruction  for  Defendant  No,  Jf^, 

"The  court  instructs  the  jury  that  where  a  person  voluntarily 
enters  the  service  of  another  he  assumes  aU  the  risk  usually 
incident  to  such  employment,  and  is  presumed  to  have  con- 
tracted with  respect  thereto.  And  if  the  jury  believe  from  the 
evidence  that  the  risk  in  this  case  was  of  this  character,  and 
that  it  was  open  and  obvious,  the  plaintiff  is  not  entitled  .to  re- 
cover and  the  jury  must  find  for  the  defendant. 

''Instruction  for  Defendant  No.  5, 

**The  court  instructs  the  jury  that  where  an  employee  is  con- 
fronted with  two  methods  of  performing  work,  the  one  safe  and 
the  other  dangerous,  he  owes  a  positive  duty  to  his  employer  to 
jnirsne  the  safe  method,  irrespective  of  the  degree  of  danger 
which  may  be  involved  in  the  unsafe  method,  and  any  departure 
from  the  path  of  safety  will  prevent  his  recovery  in  the  event 
he  is  injured.     So  that  if  the  jury  shall  believe  from  the  evi- 
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dence  that  it  was  safe  for  the  plaintiff's  intestate  to  wheel  his 
truck  over  the  covering  across  the  conveyor,  and  that  it  was 
unsafe  for  him  to  lay  down  a  board  across  the  conveyor  and 
wheel  his  truck  over  said  board,  and  that  the  plaintiff's  in- 
testate adopted  the  latter  course,  and  was  thereby  injured,  then 
the  plaintiff  cannot  recover. 

^'Instruction  for  Defendant  No.  6, 

^^The  court  instructs  the  jury  that  an  employee  who  knows 
the  imsaf  e  condition  of  the  place  in  which  he  is  working  is  not 
compelled  to  continue  the  work;  but,  if  he  does  continue  it, 
without  exercising  ordinary  prudence  and  care  for  his  own 
safety,  then  he  must  be  held  to  have  assumed  not  only  the  risks 
ordinarily  incident  to  the  service  when  he  entered  upon  it,  but 
such  as  became  known  to  him  during  the  progress  of  the  work, 
or  which  were  readily  discernible  to  a  person  of  his  age  and 
capacity  in  the  exercise  of  ordinary  care.  So  that,  if  the  jury 
shall  believe  from  the  evidence  that  the  plaintiff's  intestate 
knew  of  the  unsafe  condition  of  the  convevor,  then  he  was  not 
compelled  to  continue  his  work  about  said  conveyor;  and  if  they 
shall  believe  that,  so  knowing,  he  continued  his  work  without 
ordinary  prudence  and  care  for  his  own  safety,  then  he  assumed 
not  only  the  risks  incident  to  his  work  there,  but  also  the  risks 
which  became  known  to  him  during  the  progress  of  his  work 
or  which  were  readily  discernible  to  a  person  of  his  age  and 
capacity  in  the  exercise  of  ordinary  care. 

^'Instruction  for  Defendant  No,  7. 

"The  court  instructs  the  jury  that  if  they  shall  believe  from 
the  evidence  that  the  plaintiff's  intestate,  William  Luck,  was 
in  the  employment  of  the  defendant  as  a  teamster  on  the  yard, 
and  that  his  duties  as  such  did  not  require  him  to  truck  cement 
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across  the  conveyor,  but  that  the  tinicking  by  him  of  cement 
across  the  conveyor  was  a  volmitary  act  on  his  part,  and  if  they 
shall  further  believe  from  the  evidence  that  while  engaged  in 
the  performance  of  such  voluntary  act  he  received  the  injury 
complained  of,  then  the  plaintiff  cannot  recover,  and  the  jury 
must  find  for  the  defendant. 

"'Instruction  for  Defendant  No.  8. 

"The  court  instructs  the  jury  that,  where  the  employee's  own 
voluntary  act  has  placed  him  in  i>erilous  position,  he  must,  in 
<j:eneral,  bear  the  consequence  of  his  own  recklessness  or  negli- 
gence. And  if  the  jury  shall  believe  from  the  evidence  that 
the  plaintiff's  intestate,  knowing  the  open  conveyor  to  be  a 
dangerous  place,  voluntarily  undertook  to  pass  over  it  on  a 
temporary  passway  constructed  by  himself,  and  in  consequence 
was  injured,  and  died  from  such  injury,  then  the  plaintiff  is  not 
entitled  to  recover.'' 

Fatrirli'  £  Gordon,  for  the  plaintiff  in  error. 

Braxton  &  Wayt  and  Curiy  cf-  Glenn,  for  the  defendant  in 
error. 

Cardwell,  J.,  delivered  the  opinion  of  the  court. 

The  administrator  of  William  Luck,  deceased,  brought  this 
action  in  the  Circuit  Court  of  Augusta  county,  to  recover  dam- 
ages of  the  Virginia  Portland  Cement  Company  for  the  death 
qf  the  deceased,  caused,  as  alleged,  by  the  negligence  of  the  de- 
fendant. 

The  action  is  predicated  on  the  negligence  of  the  defendant 
in  keeping  in  unsafe  repair  its  premises  where  the  deceased,  in 
tlio  discharge  of  his  duties,  was  required  to  work,  the  specific 
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negligence  alleged  being  the  failure  of  the  defendant  to  keep 
sufficiently  coverd  up  and  protected  a  conveyor  which  crossed  a 
passageway,  over  and  along  which  the  deceased,  on  the  occa- 
sion of  the  injuries  from  which  he  died,  was  required  to  work. 
At  the  trial  the  plaintiff  recovered  a  verdict  and  judgment  for 
$6,000,  and  this  judgment  is  before  us  for  review  upon  a  writ 
of  error  awarded  the  defendant. 

The  declaration  contains  four  counts.  In  the  first  it  is 
clearly  stated  that  the  defendant  company  knowingly,  etc., 
failed  and  neglected  to  keep  said  conveyor  securely  covered  so 
as  to  furnish  a  reasonably  safe  and  proper  place  for  the  plain- 
tiff's intestate  to  work,  and  that  the  said  intestate  exercised  due 
and  proper  care,  and  was  wholly  without  fault  or  neglect  on  his 
part.  The  second  count  states  that  the  defendant  company  tore 
up  the  covering  over  the  conveyor,  and  the  company  itself, 
having  put  the  conveyor  in  that  condition,  left  it  open  and  in  a 
dangerous  condition  until  after  the  accident  to  the  deceased. 
In  the  third  count,  as  in  the  first  and  second,  the  business  con- 
ducted by  the  defendant  is  stated;  that  in  the  conduct  of  its 
business  the  defendant  used  a  conveyor,  which  is  described; 
that  the  deceased  was  engaged  in  trucking  cement  across  the 
conveyor;  that  it  was  the  duty  of  the  defendant  to  provide  a 
safe  place  for  the  deceased  to  work  in  handling  the  cement, 
etc. ;  and  it  is  charged  that  the  company  was  notified  of  the  con- 
dition of  the  conveyor,  and  that  it  promised  to  put  it  in  proper 
condition  and  failed  to  do  so,  etc.  And  in  the  fourth  count  the 
allegations  as  to  the  business  conducted  by  the  defendant  are 
repeated,  and  it  is  averred  that  the  company  knew  of  the  un- 
safe condition  of  the  conveyor  and  failed  to  put  it  in  repair,  etc.^ 
in  consequence  of  which  the  deceased  received  the  injuries  from 
which  he  died.  So  that  in  each  of  the  counts  it  is  alleged  that 
the  company  had  failed  to  perform  the  duty  which  it  owed  to 
the  deceased  to  keep  its  premises  in  reasonably  safe  repair^ 
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stating  in  what  respect  the  duty  existed  and  wherein  the  com- 
pany had  failed  to  perform  the  duty,  and  either  charges  that 
the  company  had  notice  of  the  imsafe  condition  of  its  premises 
in  the  respect  stated,  or  sets  out  facts  from  which  it  was  wece^ 
sarily  to  be  inferred  that  the  company  was  aware  of  the  imsafe 
condition  of  its  premises  in  the  particulars  stated  in  the  several 
counts,  and  in  all  of  which  it  is  averred,  though  unnecessarily, 
that  the  deceased  was  without  fault  in  the  premises. 

We  are  of  opinion  that  the  declaration  and  each  count  thereof 
was  sufficient  to  inform  the  defendant  of  the  nature  of  the  de- 
mand made  upon  it ;  states  sufficient  facts  to  enable  the  court  to 
say  upon  demurrer,  if  the  facts  stated  were  proved,  whether  the 
plaintiff  would  be  entitled  to  recover;  and,  therefore,  the  de- 
murrer to  the  declaration  was  properly  overruled.  Hortenstein 
V.  Va.-Car.  Ry,  Co.,  102  Va.  914,  47  S.  E.  996. 

The  circumstances  under  which  the  deceased  received  the  in- 
juries from  which  he  died  are  as  follows :  The  defendant  com- 
pany is  engaged  in  the  manufacture  of  cement  in  the  county  of 
Augusta,  and  in  its  business  it  is  necessary  to  use  a  large  amount 
of  machinery  and  employ  a  large  number  of  men,  some  of  the 
machinery  used  being  of  a  more  or  less  dangerous  character. 
The  plant  is  organized  into  different  departments,  and  a  sepa- 
rate force  of  men  are  employed  in  these  several  departments,, 
though  it  seems  that  they  are  not  required  to  work  in  and  con- 
fine themselves  to  the  departments  in  which  they  are  employed. 
One  department  is  known  as  the  operating  department,  another 
as  the  construction  department,  and  there  are  several  others;. 
but  it  is  only  necessary  to  refer  to  the  two  departments  named. 
in  this  opinion. 

In  the  operating  department  the  cement  is  manufactured^ 
and  in  this  department  is  what  is  known  as  the  stockhouse,  in 
which  the  cement  is  packed  in  bags  and  barrels  for  shipment. 
The  construction  department  has  charge  of  the  work  of  making 
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the  roads,  constructing  buildings  and  other  things  necessary  to 
oquip  the  plant  and  keep  it  in  working  order.  The  stockhouse 
referred  to  is  a  large  building  about  250  x  250  feet,  in  which 
there  are  a  number  of  large  bins  for  storing  cement,  and  in  the 
centre  is  a  space  in  which  the  cement  is  handled.  At  either 
end  of  this  building,  between  the  bins  and  the  outer  walls,  runs 
a  I)as8ageway  four  or  four  and  a  half  feet  wide,  and  across  the 
building  at  either  end,  at  the  inner  line  of  this  passageway, 
about  four  or  four  and  a  half  feet  from  the  outer  wall,  runs  a 
large  screw,  about  nine  inches  in  circiunference,  and  known  as 
a  conveyor.  The  screw  rims  in  a  trough  about  fourteen  inches 
square  on  the  outside,  and  ten  inches  on  the  inside,  and  its 
motive  power  is  obtained  from  a  room  in  the  stockhouse  kno^vn 
as  the  motor  room.  The  cement  and  plaster  are  put  in  this  ten- 
inch  trough  from  the  bins,  and  from  other  openings  along  and 
over  the  screw,  and  the  revolutions  of  the  screw  convey  it  from 
one  point  to  another  in  the  house.  Between  the  motor  room 
referred  to  and  one  of  the  bins,  numbered  13,  is  a  space  from 
four  to  six  feet,  two  inches  (as  variously  stated  in  the  testi- 
mony) wide.  In  passing  from  the  centre  of  the  stockhousi* 
through  this  space  into  the  four,  or  four  and  a  half,  foot  pas- 
sageway at  that  end  of  the  house,  from  which  the  cement  is 
loaded  on  to  a  wagon  at  the  door,  the  conveyor  has  to  be 
crossed.  The  conveyor  is  covered  by  boards  nailed  do^vn  flush 
witli  the  floor  of  the  building,  but  it  is  necessary  frequently  to 
take  up  sections  of  this  covering  to  get  at  the  conveyor  in 
•order  to  repair  it,  as  it  is  very  frequently  clogged  up  and  often 
prizes  up  the  covering  over  it,  and,  when  it  becomes  choked,  it 
is  often  relieved  by  putting  plaster  in  the  cement,  as  some 
forms  of  cement  require  a  mixture  of  plaster.  On  the  day 
before  the  accident  out  of  which  this  suit  arises,  about  fourteen 
inches  in  length  of  the  covering  of  the  conveyor  had  been  re- 
moved in  the  passageway  between  the  motor  room  and  bin  Xo. 
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13,  in  order  to  repair  the  conveyor  by  putting  in  at  that  point 
what  is  known  as  a  "hanger/'  and  the  conveyor  was  thus  loft 
exposed  until  after  the  accident  on  the  following  day. 

Among  other  employees  engaged  in  the  stockhouse  are  men 
whose  business  it  is  to  carry  various  materials,  cement,  plaster, 
etc.,  from  one  point  to  another  in  the  house  on  hand-tnick^, 
which  are  from  twenty  to  twenty-four  inches  wide. 

The  deceased,  William  Luck,  was  a  teamster  on  the  yard  of 
the  defendant  company,  in  charge  of  a  two-horse  wagon  and 
team,  and  was  assisted  by  one  Samuel  Webb,  in  connection  with 
the  construction  department.  Ilis  duty  was  to  haul  the  mate- 
rials of  various  sorts  used  in  that  department.  The  foreman 
of  the  company  over  the  deceased  was  a  Mr.  Teabo,  and  on  the 
occasion  of  this  accident  one  Cooper  Irving  was  in  charge  of  a 
gang  of  hands  making  cement  work  on  the  yard  of  the  com- 
pany. The  deceased  had  general  orders  from  Teabo  to  always 
go  and  haul  cement  from  the  stockhouse  whenever  called  on  to 
do  so  by  Irving,  or  the  person  in  charge  of  the  concrete  work, 
and  Irving  had,  just  prior  to  this  accident,  put  in  an  order  with 
the  boss  of  the  stockhouse,  Clifton,  for  a  large  amount  6f  ce- 
ment, and  it  was  the  deceased's  duty,  with  his  team,  to  haul  it 
to  Irving  as  needed. 

On  the  morning  of  the  accident  the  deceased  and  his  helper, 
Webb,  had  been  hauling  staves  on  the  yard,  and  had  finished 
hauling  staves  between  11  and  12  o'clock.  When  they  finished, 
Irving  said  to  the  deceased  that  he  wanted  ten  sacks  of  cement 
as  quick  as  he  could  get  it,  and  told  deceased  to  go  to  the 
stockhouse  for  it.  The  deceased  drove  immediately  to  the  stock- 
house  door  with  his  wagon  and  team,  and  he  and  Webb  went 
into  the  stockhouse  and  told  Clifton,  who  was  in  charge  of  the 
stockhouse,  that  they  wanted  ten  bags  of  cement  for  the  con- 
crete work,  and  Clifton,  stating  that  his  men  were  engaged  and 
did  not  have  time  to  truck  the  cement  out,  told  the  deceased 
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and  Webb  where  the  cement  was,  and  directed  them  to  go  and 
get  it  and  truck  it  out,  he  (Clifton)  knowing  at  the  time  that  the 
conveyor  across  the  passageway  was  uncovered,  and  that  the 
cement  had  to  be  trucked  out  through  this  ptissageway.  Where- 
upon the  deceased  took  a  truck,  went  to  where  the  cement  was, 
and  Webb  loaded  the  truck.  They  proceeded  along  the  passage- 
way, the  deceased  pushing  the  truck,  until  they  reached  the 
conveyor,  and  seeing  that  they  could  not  get  across  it  without 
some  covering  over  the  opening  in  it,  and  seeing  sitting  near 
by  a  board  which  seemed  to  fit  the  opening  and  appeared  to 
have  been  used  for  that  purpose,  they  laid  it  in  the  opening, 
which  it  fitted,  and  passed  successfully  over  the  conveyor  with 
that  load  of  cement,  but  when  crossing  the  conveyor  with  the 
second  load  the  board  moved  and  left  the  opening,  into  which 
the  deceased's  foot  passed,  and  his  leg  was  ground  off  below  the 
knee,  resulting  in  a  few  hours  afterwards  in  his  death  from  the 
shock. 

At  the  trial  four  instructions  were  given  for  the  plaintiff  and 
eight  for  the  defendant,  and  exception  is  taken  to  the  giving 
of  all  of  plaintiff's  instructions,  but  objection  is  more  particu- 
larly made  to  the  first  and  second,  on  the  ground  that  they 
were  misleading.  It  is  insisted  on  behalf  of  the  plaintiff  that 
this  court  cannot  review  the  instructions,  because  of  the  in- 
surticiencv  of  the  bill  of  exceptions  taken  by  the  defendant  to 
the  giving  of  the  instructions,  but  we  do  not  deem  it  necessary 
to  consider  this  objection,  nor  to  review  the  instructions  at 
length,  as  the  court  is  of  opinion  that  the  objection  to  them  is 
without  merit.  The  instructi(ms  given  for  the  plaintiff,  read 
in  connection  with  the  instructions  given  for  the  defendant, 
could  not  have  misled  the  jury,  and  fully  and  fairly  submitted 
the  case  to  the  jury. 

The  remaining  assignment  of  error  is  to  the  refusal  of  the 
court  below  to  set  aside  the  verdict  of  the  jury  as  contrary  to 
the  law  and  the  endence. 
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It  is  contended  that  upon  three  grounds  the  verdict  should 
have  been  set  aside.  First,  that  the  deceased  was  a.volunteei: 
and  assumed  th6  risk  incident  to  the  work  which  he  volunteered 
to  perform  on  the  occasion  of  his  injuries;  second,  that  the 
danger  of  attempting  to  truck  over  the  conveyor  was  incident 
to  his  employment  and  open  and  obvious;  and,  third,  that  the 
conveyor  was  sufficiently  covered  for  him  to  have  passed  over 
it  in  safety. 

There  is  some  evidence  tending  to  show  that  the  deceased, 
at  the  time  of  his  injury,  was  doing  work  outside  of  the  line  of 
his  regular  employment;  but  the  defendant's  evidence  admits 
that  what  he  was  doing  he  was  doing  under  orders  from  Clifton, 
who  was  in  charge  of  the  stockhouse.  Clifton  himself  testified 
that  he  directed  the  deceased  to  get  the  cement  and  truck  it  out, 
and  Irving,  another  witness  for  the  defendant,  says  that  he  told 
the  deceased  to  go  to  the  stockhouse  and  get  the  cement  as 
quickly  as  he  could.  In  addition  to  this,  it  clearly  appears  from 
the  uncontradicted  evidence  in  the  case  that  the  deceased  was 
imder  general  orders  to  get  and  haul  cement  whenever  needed 
for  the  construction  department,  and  that  it  was  the  well- 
known  and  recognized  practice,  as  well  as  the  duty,  of  teamsters 
to  go  into  the  stockhouse  and  truck  out  cement  when  told  to 
do  so.  So  that,  if  the  deceased  was  working  outside  of  the 
scope  of  his  employment,  he  was  working  under  the  direction 
of  the  defendant,  and  for  its  benefit,  and  greater  care  was  re- 
quired of  the  defendant  toward  him  under  these  circumstances 
than  if  he  had  been  working  in  the  regular  line  of  his  employ- 
ment. 

On  the  one  hand,  the  defendant  claims  that  the  danger  to 
which  the  deceased  was  subjected  when  obeying  the  orders  of 
Clifton  to  truck  out  the  cement,  was  an  open  and  obvious 
danger,  while  on  the  other  hand  the  claim  is  as  earnestly  made 
that  there  was  no  danger  at  all,  but  that  the  trough  of  the  con- 
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veyor  was  covered  up  amply  siiflicicntly  for  the  deceased  to 
have  trucked  over,  and  that  it  was  absolute  recklessness  in  him 
in  trucking  over  the  place  that  was  open.  It  is  not  pretended 
that  it  was  not  the  duty  of  the  defendant  to  keep  this  trough 
closed,  as  its  own  witnesses  say  that  it  was  to  be  kept  closed, 
and  that  it  was  in  fact  usually  kept  closed;  while  tiiere  is 
nothing  in  the  evidence  to  justify  the  conclusion  that  the  de- 
ceased knew  that  in  order  to  make  it  safe  to  pass  over  it,  it  was 
necessary  to  nail  down  and  securely  fasten  its  covering.  As 
has  already  been  stated,  Clifton,  in  charge  of  the  stockhouso, 
knew  that  the  conveyor  was  exi)osed  on  the  day  before,  and  he 
kncAV  it  had  not  been  closed  up  at  the  time  he  directed  the  de- 
ceased to  get  the  cement  and  truck  it  out,  for  it  is  testified  to 
that  Clifton  and  a  witness  examined  in  the  case  passed  over 
and  along  this  passageway  over  the  opening  in  the  conveyor 
within  five  minutes  before  the  deceased  received  his  injuries; 
yet  he  said  nothing  by  way  of  warning  to  the  deceased  of  the 
unsafe  condition '  of  the  conveyor  when  he  directed  him  to 
truck  the  cement  wanted  by  Irving  out.  It  is  true  that  the 
evidence  shows  that  hammer  and  nails  were  lying  close  by  the 
opening  in  the  conveyor,  but  there  is  no  evidence,  as  has  been 
said,  that  the  deceased  knew  that  it  was  necessarj'  to  fasten 
down  any  covering  put  over  the  conveyor,  nor  does  it  clearly 
appear  that  the  hammer  and  nails  were  seen  by  him,  or  that 
they  were  where  he  could  not  have  failed  to  see  them ;  at  all 
events,  that  was  but  a  circumstance  to  be  considered  bv  the 
jury  in  determining  the  question  whether  the  deceased  was 
guilty  of  contributory  negligence. 

As  to  the  contention  that  the  conveyor  was  sufficiently  cov- 
ered over  for  the  deceased  to  have  passed  it  in  safety — that 
is,  that  there  was  room  enough  for  him  to  have  trucked  over  it 
without  the  use  of  the  board  which  he  placed  over  the  uncovered 
space — the  evidence  in  the  case  overwhelmingly  refutes  the 
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contention.  In  addition  to  the  fact  tiiat  this  board,  used  bv  the 
deceased,  was  near  the  opening  in  the  conveyor  and  had  been 
there  for  months  before,  as  CUfton  himself  testitiesi,  and  had 
the  appearance  of  having  been  used  for  the  very  purpose  for 
which  the  deceased  used  it,  live  witnesses  testified  that  the  con- 
veyor could  not  l>e  crossed  with  the  truck  without  something 
being  put  dovm  over  the  oi)en  space.  True  two  witnesses  for 
the  defendant  testified  that  thev  trucked  over  the  convevor  the 
morning  of  this  accident,  but  on  cross-examination  one  of  them 
says,  **\Ve  went  over  a  board  that  was  already  there/'  mid  the 
jury  might  have  been  well  warranted  in  the  conclusion  tliat  the 
board  referred  to  was  the  very  board  that  the  deeeas(»d  put 
down  over  the  opening  in  the  conveyor,  especially  in  view  of 
the  facts  shown,  that  the  board  was  convenient Iv  n(*ar  the 
opening  in  the  conveyor;  that  it  fitted  the  opening  and  had  the 
marks  of  truck  wheels  across  it,  as  if  it  had  been  used  for  the 
very  purpose  that  the  deceased  and  Webb  put  it  to.  This  board, 
or  bridge,  as  the  evidence  shows,  was  made  by  fastening  two 
boards  together  with  a  batten  nailed  across  them,  and  when 
laid  in  the  opening  over  the  conveyor  it  came  about  a  (Juarter 
of  an  inch  above  the  floor,  as  did  the  covering  on  the  convev4)r 
where  not  taken  up;  but  Webb,  who  was  the  only  person 
present  at  the  time,  says  that  when  the  board  was  ptit  <lown  in 
the  opening,  "it  fit  the  place  all  right."  Although  the  ])oard, 
as  Clifton  admits,  had  been  sitting  there  in  the  passag(*way  for 
months  prior  to  the  accident,  it  disappeared  thereaft(*r  and  was 
not  produced  at  the  trial,  though  called  for.  By  th(*ir  vc^rdict 
the  jui*y  have  accepted  the  statements  of  the  witnesses  for  the 
plaintiff,  to  the  effect  that  there  was  no  way  to  truck  the  cement 

out  along  the  passageway  and  over  the  conveyor  without  jiutting 

down  something  over  the  opening  in  it. 

This  is  not  the  case  of  an  employee  voluntarily  undertaking 

to  make  repairs  that  the  employer  should  have  made,  taking 

Vol.  cm — 5G 
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the  consequences  of  a  failure  to  make  them  properly,  but  that 
of  an  employee  undertaking  to  perform  his  duties  with  imsaf e 
appliances  or  ways,  by  using  additional  precautions.  In  the 
fivst-named  case  an  employee  cannot  recover  for  injuries  caused 
by  his  own  negligence  in  using,  without  order  to  do  so,  ap- 
pliances which  he  knows  to  be  dangerously  defective  or  out  of 
repair,  or  using  dangerous  machinery  in  a  perilous  manner, 
etc.,  for,  as  the  authorities  say,  "obviously  he  cannot  recover 
for  an  injury  caused  by  his  own  negligent  workmanship,  or  bad 
judgment,  especially  where  he  chooses  to  follow  his  own  judg- 
ment in  opposition  to  that  of  the  master."  1  Sherman  &  Red- 
field  on  Xeg.,  sec.  207. 

The  case  here  comes  under  that  line  of  cases  referred  to  by 
the  same  learned  authors,  in  section  214,  where  it  is  said :  "The 
right  of  a  servant  to  recover  on  account  of  the  master's  negli- 
gence is  not  ailected  by  notice  of  any  defects  other  than  such 
as  the  servant  foresaw,  or,  in  the  exercise  of  ordinary  prudence, 
ought  to  have  foreseen,  might  endanger  his  safety.  If  a  ser- 
vant of  ordinary  prudence  would  have  believed  that  he  could 
not,  in  the  regular  discharge  of  his  duties,  be  injured  by  the 
defect,  the  servant  may  properly  disregard  it^  without  losing 
the  right  to  complain  if,  while  pursuing  his  ordinary  course, 
under  such  belief,  he  suffers  from  such  defect.  x\nd  so,  if  the 
danger  is  one  which  a  servant  of  ordinary  prudence  would  be- 
lieve could  be  entirely  avoided  by  the  use  of  certain  additional 
precautions,  the  servant  would  not,  by  continuing  his  service, 
lose  his  right  to  recover  for  damages  suffered  by  him,  while 
using  such  precautions.  But,  on  the  other  hand,  it  is  clearly 
the  duty  of  a  servant,  in  such  a  case,  to  use  all  those  additional 
precautions  which  ordinary  prudence,  in  view  of  the  risk, 
would  dictate;  and  the  burden  of  proof  would  justly  be  laid 
uj)on  him  to  prove  that  he  did  so.  The  servant  loses  no  rights 
unless  he  comprehends  and  appreciates  the  danger,  or,  having 


Va.]  Va.  Pobtland  Cement  Co.  v,  Luok.  443 


Opinion. 


the  necessary  capacity  and  information,  fails  to  do  so  by  his 
own  fault.  But  one  who  comprehends  the  danger  is  not  excused 
by  his  inability  to  realize  the  f  (ill  extent  of  the  injuries  which 
may  possibly  result  therefrom." 

In  all  such  cases,  whether  the  servant  has  been  guilty  of 
negligence  which  is  the  proximate  cause  of  his  injury,  is  a 
question  for  the  jury.  As  was  said  in  McMahon  v.  Port  Henry 
Ore  Co,,  24  Hun.  48 :  "It  would  seem  to  be  imreasonable  that 
one  who  has  undertaken  a  service  which  in  itself  has  some  ele- 
ments of  danger,  whenever  he  shall  see  that  the  danger  has 
been  increased  through  some  negligence  of  his  employer,  must 
either  stop  his  employment  or  be  deemed  to  have  accepted  the 
increased  risk.  We  do  not  think  that  this  is  the  rule;  and  it 
seems  to  us  that  the  plaintiflF  had  the  right  to  go  to  the  jury  on 
the  question,  whether  he  was,  under  the  circimistances,  justified 
in  going  on  with  his  work.  See  also  N.  Pac,  R,  R,  Co.  v. 
Egeland,  163  U.  S.  93,  41  L.  Ed.  82,  16  Sup.  Ct.  976. 

In  a  note  to  that  case,  citing  a  number  of  authorities,  the 
familiar  rule  is  stated,  viz:  "When  the  facts  are  disputed,  or 
more  than  one  inference  can  be  fairly  drawn  from  them  as  to 
the  care,  or  want  of  care,  of  the  plaintiff,  the  question  of  con- 
tributory negligence  is  for  the  jury."  And  further,  that: 
"When  the  question  arises  upon  a  state  of  facts  on  which  rea- 
sonable men  may  fairly  arrive  at  different  conclusions,  the 
fact  of  negUgonce  cannot  be  determined  until  one  or  the  other 
of  these  conclusions  has  been  drawn  by  the  jury.  The  infer- 
ences to  be  drawn  from  the  evidence  must  either  be  certain  and 
incontrovertible,  or  thev  cannot  be  decided  bv  the  court."  This 
is  substantially  the  rule  as  laid  down  by  this  court  in  Kimball.iS: 
Finh  V.  Friend's  Admr.,  05  Va.  125,  27  S.  E.  901,  and  a  num- 
ber of  cases  following. 

"A  servant  is,  as  a  general  rule,  excusable  for  obeying  orders 
in  and  about  his  master's  business,  when  such  orders  are  given 
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by  the  master,  or  by  one  in  authority  over  the  servant  as  a 
representative  of  the  master,  unless  tlie  danger  to  be  incurred 
by  such  obedience  is  so  plain  and  manifest  that  no  prudent 
person  would  attempt  obedience  even  under  orders  from  one 
having  authority  over  him.  Even  though  there  be  apparent 
danger  in  obeying  the  master's  order,  yet  such  knowledge  on 
the  part  of  the  servant  will  not  defeat  a  recovery,  if  the  danger 
is  not  such  as  to  threaten  immediate  injury,  or  if  the  servant 
might  reasonably  have  supposed  that  he  could  safely  work  aboiit 
certain  defective  machinery  by  the  use  of  care  and  caution,  and 
if  it  is  shown  that  he  did  use  all  the  care  incident  to  the  situa- 
tion in  which  he  was  placed."  20  A.  A:  E.  p]ncy.  L.  (2  Ed.), 
pp.  147-8. 

In  the  case  at  bar  the  only  eye-witness  to  the  accident  to  the 
deceased  was  Webb,  who  testifies  that  he  and  the  deceased  were 
just  as  careful  as  they  could  be  in  trucking  over  the  conveyor, 
and  it  is  perfectly  clear  from  the  evidence  that  had  not  the 
screw  operating  through  the  conveyor  choked  up  and  displaced 
the  board  laid  down  by  Webb  and  the  deceased,  which  it  often 
did,  and  which  was  unknown  to  the  deceased  so  far  as  the 
record  discloses,  the  board  would  not  hjftve  been  displaced,  and 
the  accident  would  not  have  happened.  The  defendant,  how- 
ever, was  well  aware,  not  only  that  the  conveyor  was  open^  but 
that  it  could  not  be  safely  covered  without  the  covering  being 
securely  nailed  down,  and  this  knowledge  was  not  communi- 
cated to  the  deceased  by  Clifton  when  he  gave  him  the  order 
to  truck  the  cement  out  over  the  convevon  Therefore,  there 
was  no  information  which  the  deceased  could  have  imparted  to 
his  employer  as  to  the  condition  of  the  conveyor,  it  did  not  al- 
ready possess. 

Say  Sherman  &  Kedfield  on  Xeg.,  186:  "The  true  rule  in 
this,  as  in  all  other  cases,  is  that  if  the  master  gives  the  sen^ant 
to  imderstand  that  he  does  not  consider  the  risk  one  which  a 
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prudent  person  should  refuse  to  undertake,  the  servant  has  a 
right  to  rely  upon  his  master's  judgment,  unless  his  own  is  so 
clearly  opposed  thereto  that,  in  fact,  he  does  not  rely  upon  the 
master's  opinion.'' 

The  opinion  by  Kiely,  J.,  in  ^V.  £  W.  E.  R,  Co,  v.  Ampey,  93 
Va.  133-4,  25  S.  E.  21G,  says:  '*\Vhen  the  right  of  a  servant 
to  recover  for  an  injury  received  while  using  defective  ma- 
chinery or  appliances,  which  the  master  has  provided  for  his 
use,  is  questioned  because  of  previous  notice  of  the  defect,  the 
mere  isolated  fact  of  risk,  is  not  the  onlv  matter  to  be  con- 
sidered.  All  the  circumstances  are  to  be  taken  into  account. 
The  law  does  not  prescribe  a  rule  so  inflexible  or  unwise  as  that 
a  servant  must  forthwith  refrain  from  using  a  defective  ma- 
chine or  appliance,  or  immediately  quit  the  service  of  the 
master  upon  the  discovery  of  the  defect  in  the  machine  or  ap- 
pliance, or  that  he  is  working  by  the  side  of  a  negligent  fellow- 
servant,  upon  the  pain  of  conferring  immimity  upon  the  master 
from  all  liability  for  an  injury  incurred  in  consequence  of  such 
defect  or  incompetency.  The  true  test  in  all  such  cases  is 
whether  a  person  of  ordinary  prudence,  acting  with  such  pru- 
dence, would,  under  all  the  circumstances,  have  refused  to  incur 
the  risk."  See  also  City  of  Charlottesville  v.  StrattorCs  Admr.y 
102  Va.  95,  45  S.  E.  737,  J5.  £  0.  R.  R.  Co.  v.  McKenzie,  81 
Va.  71. 

In  the  last  case,  citing  Hough  v.  Ry.  Co.y  100  U.  S.  213,  25 

L.  Ed.  612 ;  Wabash  Ry.  Co.  v.  McDaniels,  107  II.  S.  454,  27 

L.  Ed.  005,  2  Sup.  Ct.  932 ;  2  Thomp.  on  Neg.,  985-6,  it  is  said: 

**The  master,  to  be  exempt  from  liability,  must  himself  hav^ 

been  free  from  negligence.     He  is  bound  to  use  ordinary  care 

in  supplying  and  maintaining  proper  instrumentalities  for  the 

l>erformace  of  the  work  required,  and  generally  to  provide  for 

the  safety  of  the  servant  in  the  course  of  the  employment,  to 

the  best  of  his  skill  and  judgment.     And  if  he  fail  in  the  per- 
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formance  of  his  duty  in  this  particular,  be  is  liable  to  the  ser- 
vant as  he  would  be  to  a  stranger." 

''The  servant,  although  he  may  know  that  the  instrumentali- 
ties of  the  business  are  not  in  good  repair  and  condition,  is  not 
thereby  necessarily  chargeable  with  negligence  in  remaining  in 
the  master's  employ  and  using  them,  unless  real  danger  there- 
from is  apparent.  In  all  cases  where  there  is  any  doubt,  tlie 
question  is  for  the  jury."  Wood  on  Master  cV:  Servant,  sec.  327. 
•  In  sec.  388,  the  same  author  savs:  ''In  all  cases  where  there 
is  any  conflict  in  the  evidence,  or  any  room  for  doubt  as  to 
whether  the  servant  is  chargeable  with  negligence  by  remaining 
in  service  after  knowledge  of  the  condition  of  the  instrumentali- 
ties of  the  business,  the  question  is  for  the  jury,  and  the  ques- 
tion for  them  to  pass  upon  is  whether  a  man  of  ordinary  pru- 
dence would  have  regarded  it  as  negligent  to  perform  the  par- 
ticular service,  in  view  of  the  circumstances."  See  also  Ander- 
son Pressed  Brick  Co.  v.  Sohhowiah,  148  111.  573,  36  N.  E.  572. 

The  opinion  by  Buchanan,  J.,  in  Richmond  Traction  Co.  v. 
Clarke,  101  Va.  392,  43  S.  E.  618,  says:  ''The  questions, 
whether  the  defendant  was  guilty  of  negligence  in  the  man- 
agement of  its  car,  or  the  plaintiflF  was  guilty  of  contributory 
negligence  in  attempting  to  cross  the  street  in  front  of  the  ap- 
proaching car  under  the  facts  and  circumstances  of  the  case, 
were  questions  peculiarly  within  the  province  of  the  jur^'. 
Their  determination  of  these  questions  depended  largely  upon 
the  credibility  of  the  witnesses  and  the  value  or  weight  the 
jury,  who  saw  and  heard  them  testify,  attached  to  the  testimony 
of  each;  ....  and  we  cannot  say  that  upon  the  whole 
case  the  evidence  was  plainly  insufficient  to  sustain  the  verdict." 

In  the  case  at  bar  it  is  not  pretended  that  the  defendant  was 
not  negligent  in  leaving  the  conveyor  in  question  exposed,  and 
in  failing  to  warn  the  deceased,  when  instructed  to  truck  ce- 
ment over  it,  of  the  danger  of  the  situation,  and  whether  the 
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deceased  was  guilty  of  negligence  under  all  the  circumstances, 
was  a  question  properly  and  fairly  submitted  to  the  jury,  and 
their  verdict  was  for  the  plainti£F. 

As  to  whether  or  not  the  deceased  was  guilty  of  negligence 
proximately  contributing  to  his  injury,  the  evidence,  to  say  the 
least  of  it,  was  conflicting,  and  upon  the  familiar  rule  control- 
ling the  consideration  of  evidence  by  this  court,  we  are  bound 
by  their  verdict. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 

Kjeith,  p.,  dissenting. 

I  cannot  concur  in  the  judgment  of  the  court.     Plaintiff's 
intestate  was,  in  the  course  of  his  duties,  required  t<»  place  a 
nimiber  of  bags  of  cement  upon  a  truck  and  move  it  to  a 
designated  point.     The  opinion  of  the  court  states  that  *'the 
deceased  took  a  truck,  went  to  where  the  cement  was,  and 
Webb  loaded  the  truck.     They  proceeded  along  the  passage- 
way, the  deceased  pushing  the  truck,  until  they  reached  the 
conveyor,  and  seeing  that  they  could  not  get  across  it  without 
some  covering  over  the  opening  in  it,  and  seeing  sitting  near  by 
a  board  which  seemed  to  fit  the  opening  and  appeared  to  have 
been  used  for  that  purpose,  they  laid  it  in  the  opening,  which 
it  fitted,  and  passed  successfully  over  the  conveyor  with  that 
load  of  cement,  but  when  crossing  the  conveyor  with  the  second 
load  the  board  moved  and  left  the  opening,  into  which  the  de- 
ceased's foot  passed,  and  his  leg  was  ground  off  below  the  knee, 
resulting  in  a  few  hours  afterwards  in  his  death  from  the 
shock."     It  appears  further  that  when  the  order  to  move  the 
cement  was  given,  the  cement  company  knew  of  the  condition 
of  the  passageway.     The  situation  then  was  that  the  cement 
company  was  derelict  in  failing  to  exercise  ordinary  care  to 
provide  a  reasonably  safe  place  for  their  employees,  in  which 
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to  pcrforiii  their  duties;  but  it  further  appears  that  the  danger 
was  open  and  obvious;  that  the  plaintiffs  intestate  knew  the 
condition  of  the  passageway,  and  that  it  was  impossible  to  pass 
(►ver  it  with  a  loaded  truck  in  the  condition  in  which  he  found  it. 

To  pass  the  obstacle  without  repair  involved  imminent  and 
obvious  peril.  A  screw  several  inches  in  diameter,  designed  to 
move,  and  capable  of  moving,  the  product  of  the  cement  mill, 
was  revolving  in  an  oj)en  box,  twelve  or  fourteen  inches  in 
width.  What  was  his  duty  (  He  might  have  declined  to  per- 
form the  task  assigned  to  him;  he  might  have  reported  the  sit- 
uation to  his  employer,  and  required  repairs  to  be  made;  or  he 
could  step  beyond  the  line  of  liis  employment,  assume  a  duty 
which  had  never  been  recpiired  of  or  entrusted  to  hun,  and 
himself  undertake  to  make  the  necessary  re})airs.  He  resolved 
upon  the  latter  course.  There  was  a  board  sitting  against  the 
wall.  He  and  his  companion  placed  it  over  the  ai>erture.  One 
tri])  was  made  over  it  in  safety,  but  in  attempting  to  pass  over 
it  the  second  time  the  impronsed  cover  moved  and  left  the 
oi)ening  into  which  the  decea9e<l  stepped  and  received  the  fatal 
injury. 

The  majority  opinioTi  cites  section  214  of  Shearman  <k  Ked- 
field  on  the  Law  of  Negligence. 

"The  right  of  a  servant  to  recover  on  account  of  the  master's 
negligence  is  not  affected  by  notice  of  any  defects  other  than 
such  as  the  servant  foresaw,  or,  in  the  exercise  of  ordinary 
prudence  ought  to  have  foreseen,  might  endanger  his  safety. 
If  a  servant  of  ordinary  prudence  would  have  believed  that  he 
could  not,  in  the  regidar  discharge  of  his  duties,  be  injured  by 
the  defect,  the  servant  may  properly  disregard  it,  without  los- 
ing his  right  to  com])lain,  if,  while  pursuing  his  ordinary 
course,  under  such  belief,  he  suffers  from  such  defect.  And 
so,  if  th(»  <1  anger  is  one  which  a  servant  of  ordinary  prudence 
would  believe  could  1h»  entirelv  avoided  bv  the  use  of  certain 
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additional  precautions,  the  servant  would  not,  by  continuing 
his  service,  lose  his  right  to  recover  for  damages  suffered  by 
him,  while  usiDg  such  precautions.  But  on  the  other  hand  it  is 
clearly  the  duty  of  a  servant,  in  such  a  case,  to  use  all  those 
additional  precautions  which  ordinary  prudence,  in  view  of  the 
risk,  would  dictate;  and  the  burden  of  proof  would  justly  be 
laid  upon  him  to  prove  that  he  did  so.  The  servant  loses  no 
rights  unless  he  comprehends  and  appreciates  the  danger,  or, 
having  the  necessary  capacity  and  information,  fails  to  do  so  by 
his  own  fault.  But  one  who  comprehends  the  danger  is  not  ex- 
cused by  his  inability  to  realize  the  full  extent  qf  the  injuries 
which  may  possibly  result  therefrom.'^ 

I  cannot  conceive  of  a  more  open  or  obvious  danger  than  that 
which  existed  in  this  case,  and  by  that  I  mean  to  say  that  not 
only  was  the  defect  obvious,  and  was  in  point  of  fact  seen  by  the 
deceased,  but  the  imminent  peril  incident  to  the  defect  was 
such  as  temerity  itself  could  not  be  blind  to.  It 'required  no 
foresight,  but  the  simplest  observation  of  an  existing  fact,  ob- 
vious to  the  senses  and  known  to  the  decedent,  to  notify  him  of 
the  peril  in  undertaking  to  pass  over  such  an  opening,  enclosing 
a  screw  propelled  by  such  a  force,  with  a  loaded  truck.  He  saw 
the  defect,  he  knew  the  peril,  and  he  undertook,  of  his  own 
accord,  to  make  such  repairs  as  would  obviate  the  danger.  Was 
it  ordinary  prudence  for  an  employee  to  act  beyond  the  scope 
of  his  authority  with  respect  to  a  matter  as  to  which  he  owed  no 
duty,  had  no  knowledge  or  experience,  and  to  deal  with  such  a 
situation  as  that  which  confronted  the  deceased?  The  master 
in  this  case  gave  no  assurance.  The  servant  acted  upon  his 
own  initiative  and  responsibility. 

McMahon  v.  Port  Henry  Ore  Co.,  24  Hun.  48,  is  relied  upon 
in  the  majority  opinion,  and  I  have  no  fault  to  find  with  that 
decision.  In  that  case  it  appears  that  the  employee  of  the  de- 
fendant was  injured  by  the  premature  explosion  of  a  blast  while 
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he  was  engaged  in  charging  a  hole.  It  appears  that  the  plaintiff 
was  guilty  of  negligence  in  three  respects — ^first,  in  using  damp^ 
unglazed  powder ;  second,  in  drilling  a  square  instead  of  a  round 
hole ;  and,  third,  in  using  an  iron  instead  of  a  copper  spoon  for 
charging  it.  It  was  held  that  the  mere  fact  that  the  plaintiff 
continued  his  work  with  knowledge  of  these  facts  did  not  of 
itself  establish  contributory  negligence  as  a  matter  of  law  on 
his  part,  but  only  authorized  the  submission  of  that  question 
to  the  jury.  The  court  said,  in  the  course  of  its  opinion,  that 
^*it  would  seem  to  be  unreasonable  that  one  who  has  under- 
taken a  service,  which  in  itself  has  some  elements  of  danger, 
whenever  he  shall  see  that  the  danger  has  been  increased 
through  some  negligence  of  his  employer,  must  either  stop  his 
employment  or  be  deemed  to  have  accepted  the  increased  risk. 
We  do  not  think  that  this  is  the  rule.  And  it  seems  to  us  that 
the  plaintiff  had  a  right  to  go  to  the  jury  on  the  question 
whether  he  was,  under  the  circimistances,  justified  in  going  on 
with  his  work." 

In  that  case  there  were  elements  of  danger,  but  the  danger 
was  not  so  imminent  but  that  reasonable  men  might  entertain 
<iifferent  opinions  with  respect  to  it. 

Another  quotation  is  made  by  the  court  in  its  opinion  from 
Shearman  &  Redfield  on  Negligence,  section  186.  "The  true 
rule  in  this,  as  in  all  other  cases,  is  that  if  the  master  gives  the 
servant  to  understood  that  he  does  not  consider  the  risk  one 
which  a  prudent  person  should  refuse  to  undertake,  the  servant 
has  a  right  to  rely  upon  his  master's  judgment,  unless  his  own 
is  so  clearly  opposed  thereto  that,  in  fact,  he  does  not  rely  upon 
the  master's  opinion." 

Does  it  not  clearly  appear  in  this  case  that  the  servant  did 
not  rely  on  the  master's  opinion?  The  order  to  move  the 
truck  was  given,  and  that  may  be  said  to  satisfy  the  quotation, 
as  giving  the  servant  to  understand  that  the  master  did  not 
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coasider  the  risk  one  which  a  prudent  person  would  refuse  to 
undertake.  But  the  servant  did  not  rely  upon  it.  The  risk  was 
so  clear,  so  obvious,  so  inuninent ;  the  task,  indeed,  so  impossible 
of  performance  in  the  condition  in  which  Luck  found  the 
passway,  that  there  is  no  pretension  that  he  relied  upon  any 
such  implied  understanding  of  the  master's  opinion  as  to  the 
risk.  It  is  plain  that  he  exercised  and  relied  upon  his  own 
judgment  when  he  imdertook  to  make  the  needed  repairs. 

Previous  decisions  of  this  court  had  established,  as  I  sup- 
posed, the  law  upon  which  I  rely. 

In  McDonald  v.  Norfolk  &  Western  B.  Co,,  95  Va.  98,  27 
S.  E.  821,  Judge  Riely  said:  "It  is  a  general  principle  of  the 
law  of  master  and  servant  that  the  master  shall  use  ordinary 
care  and  diligence  to  provide  reasonably  safe  and  suitable  ma- 
chinery- and  appliances  for  the  use  of  the  servant,  and  the 
master  will  be  held  liable  for  an  injury  to  the  servant,  which 
results  from  the  omission  to  exercise  such  care  and  diligence. 
It  is  also  a  settled  principle  that  a  servant,  when  he  enters  the 
service  of  the  master,  assumes  all  the  ordinary  risks  of  such 
service.  He  assumes,  as  a  general  rule,  all  risks  from  causes 
which  are  known  to  him,  or  which  are  open  and  obvious,  and 
■^  must  exercise  reasonable  care  and  caution  for  his  own  safety 

I 

i  while  engaged  in  the  master's  service.    It  is  likewise  well  set- 

t  tied  that  if  the  servant  is  injured  by  reason  of  a  defect  in  the 

1  machinery  or  appliance  furnished  by  the  master  for  the  use  of 

the  servant,  or  its  unsuitableness,  which  defect  or  unsuitable- 
ness  is  known  to  him,  and  the  servant,  after  such  knowledge 
remain  in  the  service  of  the  master,  and  continue  to  use  the 
machinery  or  appliance  without  giving  notice  of  the  defect  or 
misuitableness  to  the  master,  or  without  any  promise  by  the 
master  to  render  the  same  less  dangerous,  he  will  be  taken  to 
have  assumed  the  risk  of  all  danger  to  be  reasonably  appre- 
hended from  its  use,  and  is  bound  to  exercise  the  care  and 
caution  which  the  perils  of  the  business  demand." 
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When  the  authorities  speak  of  exercising  care  and  caution 
in  using  defective  machinery  or  appliances,  they  obviously 
mean  the  machine  or  appliance  in  the  condition  in  which  the 
master  left  it,  and  in  which  the  servant  found  it.  They  have 
no  reference  to  any  betterments  or  repairs  which  the  servant  at 
his  own  suggestion  and  at  his  own  peril  undertakes  to  make. 

Section  214  of  Shearman  &  Eedfield  on  Negligence  makes 
plain  what  is  meant  when  it  is  said,  *^If  the  danger  is  one  which 
a  servant  of  ordinary  prudence  would  believe  could  be  avoided 
by  the  use  of  certain  additional  precautions,  the  servant  would 
not,  by  continuing  his  service,  lose  his  right  to  recover  for 
damages  suffered  by  him  while  using  such  precautions."  The 
caption  of  the  section  is  as  follows :  ^^Notice  of  defect  withotU 
notice  of  danger  immateriaV^  But  here  it  is  not  denied  that 
both  the  defect  and  the  danger  incident  to  it  were  known.  The 
defect  was  open  and  obvious,  and  the  danger  not  less  so,  and 
the  knowledge  of  its  existence  is  admitted  by  the  effort  to  re- 
pair. Nor  was  there  any  specific  order  from  the  master  to  go 
on  despite  the  defect,  but  only  such  assurance  of  safety  as  is  to 
be  inferred  from  the  general  direction  to  perform  the  service — 
that  is,  to  remove  the  cement — the  master  knowing  the  condi- 
tion of  the  passageway.  Other  than  this  there  was  no  order 
from  the  master,  and  no  assurance  of  safety,  or  promise  with 
respect  to  repairs. 

The  cases  cited  in  support  of  the  text  are  conclusive  as  to  its 
meaning.  Without  exception,  they  turn  upon  the  point  that 
the  servant  was  required  to  act  quickly  without  opportunity  for 
inspection,  or  there  was  a  promise  to  repair,  or  there  was  a  con- 
temporaneous and  urgent  command  from  the  master  requiring 
instant  obedience.  Dooner  v.  Del,  Canal  Co.,  164  Penna.  St. 
17,  30  Atl.  269 ;  Irvine  v.  Flint,  89  Mich.  416,  50  N.  W.  1,008  ; 
Carter  v.  Oliver  Oil  Co.,  34  S.  C.  211,  13  S.  E.  419,  27  Am. 
St.  815 ;  Kane  v.  R.  R,  Co.,  128  XJ.  S.  91,  32  L.  Ed.  339,  9 
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Sup.  Ct.  16;  Lee  v.  Woolsey,  109  Penna.  St.  124;  Orifjin  v. 
Glen  Mfg.  Co.,  67  K  H.  287,  30  Atl.  344.  In  not  one  of  these 
cases  is  there  a  suggestion  of  any  repair,  great  or  small,  and  it 
is  manifest  that  the  '^additional  precautions"  referred  to  in  the 
text  refer  to  the  greater  circumspection  on  the  part  of  the 
employee. 

We  have  held  that  among  the  unassignable  duties  of  a  master 
is  that  of  exercising  ordinary  care  to  furnish  reasonably  safe 
appliances  with  which  the  work  of  the  employee  is  to  be  per- 
formed. Suppose,  in  the  case  before  us,  Luck  had  gone  to  the 
proper  officer  of  the  Cement  Company  and  had  said:  "There 
is  a  defect  in  the  passway  over  which  I  am  directed  to  move  a 
loaded  truck,  and  it  must  be  repaired  before  I  can  discharge  the 
duty  imposed  upon  me."  Let  us  suppose  that  the  Cement  Com- 
pany, in  the  performance  of  its  duty,  had  taken  the  plank 
actually  used  by  Luck,  and  had  made  the  repair  in  the  identical 
manner  and  form  resorted  to  by  Luck,  can  it  be  doubted  that 
the  company  would  have  been  responsible  for  the  injury  which 
resulted  ?  In  addition  to  the  original  negligence,  there  would 
have  been  super-added  the  negligence  of  making  an  insufficient 
repair  to  a  dangerous  appliance.  If,  then.  Luck,  instead  of 
making  the  demand  of  his  employer,  assumes  the  place  of  that 
employer  and  undertakes  to  discharge  one  of  its  non-assignable 
duties,  has  he  not,  with  the  assumption  of  the  duty,  taken  also 
upon  himself  the  burden  resulting  from  its  improper  discharge  ? 

The  majority  opinion  says:  "This  is  not  the  case  of  an 
employee  voluntarily  undertaking  to  make  repairs  that  the  em- 
ployer should  have  made,  but  that  of  an  employee  undertaking 
to  perform  his  duties  in  the  face  of  danger,  to  say  the  most  of 
it,  by  using  additional  precautions.  In  the  first-named  case  an 
employee  cannot  recover  for  injuries  caused  by  his  own  negli- 
gence in  using,  without  order  to  do  so,  appliances  which  he 
knows  to  be  dangerously  defective  or  out  of  repair,  or  using 
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dangerous  machinery  in  a  perilous  manner^  etc.^  for^  as  the 
authorities  say,  ^Obviously  he  cannot  recover  for  an  injury 
caused  by  his  own  negligent  workmanship,  or  bad  judgment, 
especially  where  he  chooses  to  follow  his  own  judgment  in 
opposition  to  that  of  the  master/  1  Shearman  &  Redfield  on 
Neg.,  sec.  207." 

It  would  be  difficult  to  give  an  illustration  differentiating  the 
act  of  an  employee  voluntarily  making  a  repair  and  thereby 
taking  upon  himself  the  consequence  of  failing  to  make  it 
properly,  from  that  of  an  employee  undertaking  to  perform  his 
duties  with  imsafe  appliances  by  the  use  of  "additional  pre- 
cautions," using  those  words  in  the  sense  of  making  alterations 
in  or  repairs  to  the  place  or  appliance  in  use.  As  I  understand 
the  learned  authors  just  cited,  the  "additional  precautions"  re- 
ferred to  are  not  in  the  nature  of  alterations,  betterments,  or 
changes  in  the  structure  of  the  appliances  used,  but  greater 
caution  and  circumspection  in  the  use  of  the  defective  appli- 
ances which  the  employer  has  provided.  In  the  latter  case, 
imless  the  danger  be  obvious  to  all ;  that  is  to  say,  if  there  may 
be  an  honest  difference  of  opinion  as  to  the  peril  involved  in 
its  use ;  the  employee,  when  injured,  will  still  be  entitled  to  re- 
cover, if  he  used  the  defective  machine  in  a  careful  and  cautious 
manner.  But  an  employee  who  finds  a  defect  in  a  machine,  and 
he,  not  being  charged  with  the  duty  of  repair,  undertakes  to 
assume  such  duty,  then  he  comes  within  the  law  as  stated  in 
Shearman  &  Redfield,  sec.  207,  and  cannot  recover  for  an  in- 
jury caused  by  his  own  negligent  workmanship  or  bad  judgment. 

I  am  of  opinion  that  the  Cement  Company  was  guilty  of  neg- 
ligence, in  that  it  failed  to  exercise  ordinary  care  in  providing 
a  reasonably  safe  place  for  the  performance  of  the  duties  im- 
posed upon  its  employees ;  but  that  the  contributory  negligence 
of  the  plaintiff's  intestate  was  of  such  a  character  as  to  preclude 
a  recovery,  in  that  when  confronted  with  an  open  and  obvious 
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risk,  a  peril  of  the  moet  palpable  and  immiiient  character^  he 
voluntarily  assumed  to  step  beyond  the  line  of  his  duties ;  that 
in  this  act  he  was  not  resorting  to  ^^additional  precautions"  in 
the  use  of  an  imperfect  appliance,  but  was  undertaking  to  re- 
move  the  danger  by  repairs  of  his  own  making;  that,  in  thus 
acting,  he  assumed  the  duty  of  his  employer  and  discharged  it 
at  his  own  peril;  and  that,  as  the  master  would  have  been  re- 
sponsible if  the  repair  had  been  made  by  it  in  the  identical 
manner  adopted  by  the  injured  servant,  and  the  latter  could 
have  recovered,  he  is  in  this  case  debarred  of  recovery  because 
his  injury  was  due  to  his  own  negUgent  workmanship  and  bad 
judgment. 

Affirmed, 


I 
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Richmond,  Fbkdbbicksbubq  &  Potomac  Railkoad  C!o.  v.  John- 
ston AND  Othebs. 

« 

January  12,  1905. 

1.  Eminent  Douaith— Railroad  Tards-^Special  Power  to  Condemn. — The 
State  may,  in  the  exercise  of  its  right  of  eminent  domain,  condemn 
lands  already  condemned  and  appropriated  to  a  public  use,  but  a 
general  power  of  condemnation,  such  as  is  found  in  sections  1095 
and  1096  of  the  Code,  which  authorizes  the  crossing  of  the  tracks 
of  a  railway  company  by  a  highway,  or  of  a  highway  by  the  tracks 
of  a  railway  company,  is  not  sufficient  to  authorize  the  condemna- 
tion of  property  purchased  and  used  by  a  railroad  company  for 
depots,  stations  and  railroad  yards.  While  the  power  to  condemn 
such  property  is  recognized,  the  right  to  exercise  it  must  be  mani> 
fested  either  by  express  legislative  authority  or  by  necessary  ini-> 
plication.  General  language  such  as  that  used  in  the  above  men- 
tioned sections  is  not  sufficient  for  that  purpose. 

Error  to  a  judgment  of  the  Circuit  Court  of  Henrico  county, 
affirming  a  judgment  of  the  County  Court  of  said  county,  in  a 
condemnation  proceeding,  wherein  the  defendants  in  error  were 
the  plaintiffs,  and  the  plaintiff  in  error  was  the  defendant. 

Reversed. 
The  opinion  states  the  case. 

Leake  &  Carter j  for  the  plaintiff  in  error. 

Conway  R.  Sands  and  Alexander  H.  Sands,  for  the  de- 
fendants in  error. 
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Keith,  P.,  delivered  the  opinion  of  the  court. 

The  Richmond,  Fredericksburg  &  Potomac  Raiboad  Com- 
pany and  the  Chesapeake  &  Ohio  Railway  Company  operate 
lines  of  railroad  from  the  dty  of  Richmond  in  a  northerly 
direction  into  and  beyond  the  county  of  Henrico.  A  short  dis- 
tance beyond  the  city  limits  a  public  thoroughfare  was  con- 
structed between  the  two  roads,  and  it  became  desirable,  with 
a  view  to  its  extension,  to  cross  the  tracks  of  the  R.,  F.  &  P. 
railroad.  This  company  had  purchased  a  parcel  of  ground 
from  Lewis  Ginter,  containing  about  nine  acres,  for  which  it 
paid  the  sum  of  $6,714.75,  and  received  a  deed  dated  Novem- 
ber, 1891,  which  was  admitted  to  record  on'  the  Ist  day  of 
February,  1892.  This  plat  of  ground  is  120  feet  in  width  and 
3,250  feet  in  length,  and  is  adjacent  to  the  original  right  of 
way  upon  which  the  principal  tracks  of  the  railroad  company 
are  laid,  and  the  purpose  was  to  lay  down  upon  it  switches  and 
other  conveniences  for  the  storing  of  cars  and  making  up  and 
shifting  of  trains. 

Johnston,  Beattie  and  others  filed  their  petition  in  the  County 
Court  of  Henrico  county  in  September,  1900,  asking  the  ap- 
pointment of  a  commission  to  open  a  road  "from  the  termina- 
tion of  Laburnum  avenue,  in  Brookland  Township,  at  its  inter- 
section with  the  R.,  F.  &  P.  railroad,  just  west  of  Acca,  also 
located  in  said  magisterial  district.''  It  is  stated  in  the  petition 
that  the  road  has  become  a  necessity  to  the  petitioners  and  to 
the  public  generally  in  view  of  the  fact  that  the  R.,  F.  &  P. 
railroad  had  blocked  up  a  private  road  which  had  been  used  by 
the  public  generally  for  a  long  period  of  years  as  a  convenient 
outlet  between  the  travel  of  Broad-Street  road  and  the  Her- 
mitage and  Brook  roads,  and  the  section  of  the  county  lying 
between  the  same. 

As  a  result  of  the  litigation  following  upon  the  filing  of  this 
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petition^  such  proceedings  were  had  that  on  the  2l8t  day  of 
September,  1901,  the  County  Court  of  Henrico  entered  an 
order  opening  the  road,  and  fixing  $125  as  the  compensation 
to  be  paid  the  railroad  company.  This  order  was  affirmed  by 
the  Circuit  Court,  and  is  now  before  us  for  review  upon  a  writ 
of  error  to  that  court. 

It  satisfactorily  appears  that  the  railroad  company  purchased 
this  land  for  the  object  stated,  in  good  faith,  and  without  notice 
of  any  rights  attaching  to  it  upon  the  part  of  the  defendants 
in  error. 

Two  questions  are  presented  for  decision.  The  first  as  to 
the  propriety  of  the  condemnation  of  the  railroad  property 
under  the  circumstances  disclosed  in  this  record ;  and,  secondly, 
as  to  the  adequacy  of  the  compensation  awarded. 

Section  1095  of  the  Code  provides  that  "every  railroad  here- 
after constructed  across  a  county  road,  street  or  other  highway ; 
and  every  county  road,  street,  or  other  highway  hereafter  con- 
structed  across  a  railroad  shall,  as  far  as  practicable,  pass  at 
surface  grade,  or  pass  beneath  or  above  any  existing  structure 
at  a  sufficient  depression  or  elevation,  as  the  case  may  be,  with 
easy  grades,  so  as  to  admit  of  safe  and  speedy  travel  over  each." 

Section  1096.  "At  every  existing  crossing  such  as  is  men- 
tioned in  the  preceding  section,  the  grade  of  the  work  last  con- 
structed, to  the  full  vridth  of  the  railroad  land,  shall  be  made 
sufficiently  smooth  and  level  to  admit  of  safe  and  speedy  travel 
over  such  crossing.  Where  such  improvement  is  to  be  made  in 
a  railroad,  it  shall  be  made  by  the  corporation,  company  or 
person  operating  the  same.  Where  it  is  to  be  made  in  a  county 
road,  street  or  other  highway,  it  shall  be  made  by  the  authorities 
having  the  control  of  such  county  road,  street  or  other  highway 
and  charged  with  the  duty  of  keeping  the  same  in  order." 

Acting  under  the  authority  conferred  by  these  sections,  the 
county  authorities  of  Henrico  seek  to  construct  a  public  thor- 
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ooghf are  across  the  land  of  the  railway  company,  purchased  for 
and  devoted  to  the  uses  of  a  railroad  yard,  through  which 
numerous  trains  engaged  in  freight  and  passenger  traffic  are 
passing,  and  in  which  engines  are  to  be  constantly  employed  in 
shifting  cars  and  in  making  up  trains.  Under  such  conditions 
it  would  be  well  nigh  impossible  to  construct  a  crossing  at  sur- 
face grade  so  as  to  admit  of  safe  and  speedy  travel,  and  it  was 
therefore  urged  with  much  force  that  this  consideration  alone 
should  defeat  the  petition  for  opening  the  road,  as  being  incon- 
sistent with  proper  regard  for  the  safety  of  the  travelling  pub- 
Uc,  whether  upon  the  proposed  highway  or  along  the  railroad 
tracks. 

We  shall  not,  however,  rest  the  decision  of  the  case  upon 
that  point.  We  do  not  question  the  power  of  the  State,  in  the 
exercise  of  its  right  of  eminent  domain,  to  condemn  land  al- 
ready condemned  and  appropriated  to  a  public  use.  The  gen- 
eral statute  which  we  have  quoted  is  ample  authority  for  cross- 
ing a  railway  with  a  public  highway,  or  a  public  highway  with 
a  railway,  the  safety  of  the  public  being  carefully  protected. 
But  the  better  opinion  seems  to  be  that  a  general  power  of 
condemnation,  such  as  is  found  in  sections  1095  and  1096  of 
the  Code,  which  authorizes  the  crossing  of  the  tracks  of  a  rail- 
way company  by  a  highway,  or  of  a  highway  by  the  tracks  of 
a  railway  company,  is  insufficient  to  authorize  the  condemna- 
tion of  property  purchased  and  used  by  a  railroad  company  for 
depots,  stations  and  railroad  yards.  The  power  to  condemn 
any  and  all  such  property  is  recognized,  but  the  authorities 
seem  uniformly  to  hold  that  it  must  be  exercised  in  obedience 
to  a  statute  which  specifically  authorizes  its  condemnation,  and 
that  general  language,  such  as  is  used  in  the  sections  we  have 
quoted,  is  insufficient  to  that  end. 

In  Lewis  on  Eminent  Domain  (2nd  Ed.),  sec.  266,  it  is  said : 
"A  general  authority  to  lay  out  highways  and  streets  is  suffi- 


460  Richmond,  F.  &  P.  R.  Co.  v.  Johnson.  [103 

Opinion. 

cient  to  authorize  a  layout  across  the  right  of  way  of  a  railroad. 
It  makes  no  difference  that  the  railroad  company  owns  its  right 
of  way  in  fee.  An  authority  to  lay  out  a  highway  across  the 
track  of  a  railroad  company  is  authority  to  cross  all  the  tracks 
at  any  place.  But  under  a  general  authority  to  lay  out  high- 
ways, a  part  of  the  right  of  way  of  a  railroad  cannot  be  taken 
longitudinally,  nor  can  the  way  be  laid  through  depot  buildings 
and  grounds,  shops  and  the  like,  which  are  devoted  to  special 
uses  in  connection  with  the  road  and  necessary  to  its  operation 
and  in  constant  use  in  connection  therewith,  and  which  would 
be  materially  impaired  or  destroyed  by  the  taking.  But  the 
rule  must  receive  a  reasonable  application,  and  a  slight  inter- 
ference with  the  platform  of  a  depot  will  not  prevent  the  es- 
tablishment of  a  highway." 

In  Elliott  on  Eoads  and  Streets  (2nd  Ed.),  at  sec.  218,  it  is 
said:  ^*The  power  to  take  property  for  public  use  is  not  re- 
stricted to  property  upon  which  .the  right  has  not  been  exer- 
cised, but  it  extends  to  property  previously  appropriated.  Land 
which  has  been  seized  for  one  public  purpose  may  be  taken  for 
another  whenever  the  public  necessity  requires.  A  street  may 
be  laid  upon  a  turnpike,  or  on  a  railroad,  or  a  canal  may  be 
seized  for  that  purpose.  The  Legislature  has  supreme  power 
over  the  subject,  limited  only  by  the  constitutional  provisions, 
And  when  it  exercises  this  authority,  the  presumption  is  that 
the  former  use  has  become  less  beneficial  to  the  public,  and 
that  the  necessity  of  the  public  demands  the  appropriation  of 
the  property  to  the  new  use." 

Sec.  219.  "The  right  of  eminent  domain  is  a  dominant  legis- 
lative power  only  called  into  exercise  by  the  enactment  of  a 
valid  statute,  and  when  a  party  asserts  a  right  to  seize  land 
previously  appropriated  to  a  public  use,  he  must  sustain  his 
claim  by  producing  a  statute  clearly  conferring  the  asserted 
authority.    It  will  not  be  presumed,  in  the  absence  of  such  a 
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Statute,  that  the  Legislature  intended  to  again  seize  property 
which  had  been  once  appropriated.  The  authority  to  take 
property  seized  and  appropriated  to  another  public  use  may  be 
implied  from  the  language  of  the  statute,  but  this  can  only  be 
so  where  the  words  employed  and  the  evident  intent  of  the 
statute  make  it  clearly  the  duty  of  the  courts  to  give  force  to 
the  implication.  The  intent  of  the  Legislature  to  destroy  the 
rights  granted  by  former  statutes  must  unequivocally  appear. 
A  grant  of  authority  to  appropriate  land  seized  imder  former 
statutes,  or  previously  seized  for  public  use,  cannot,  ordinarily, 
be  inferred  from  a  mere  general  grant.  The  general  rule  is 
that  if  the  two  uses  are  not  inconsistent,  and  both  may  stand 
together  without  material  impairment  of  the  first,  authority 
for  the  second  use  may  be  implied  from  a  general  grant ;  but  if 
they  cannot  co-exist  without  material  impairment  of  the  first, 
authority  to  take  for  the  second  cannot  be  implied  from  a 
mere  general  grant  of  authority  to  condemn."  See  also  Dillon 
on  Mun.  Corp.,  sec.  688.- 

In  this  case  it  seems  to  be  plain  that  the  uses  are  inconsistent 
and  that  they  cannot  stand  together  without  a  material  impair- 
ment of  the  rights  of  the  railroad  company.  The  trains  en- 
gaged in  the  transportation  of  passengers  and  freight  over  a 
great  through  line  are  of  themselves  so  numerous  as  to  render 
a  crossing  at  grade  extremely  perilous.  It  is  a  matter  of  com- 
mon knowledge  that  grade  crossings  are  the  cause  of  a  large 
portion  of  the  accidents  which  put  life  and  property  in  jeopardy. 
How  much  more  dangerous  would  be  the  passage  along  a  broad 
thoroughfare  or  boulevard  intended,  especially  as  a  pleasure 
drive,  which  crosses  at  grade  not  only  the  ordinary  business 
tracks  of  the  railroad,  but  the  numerous  switches  covering  the 
yard  of  a  railroad  company  used  for  storing  and  shifting  its 
cars  and  making  up  its  trains  It  does  not  require  the  testi- 
mony of  expert  witnesses,  for  it  is  a  matter  of  common  knowl- 
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edge  that  the  use  of  the  thoroughfare  and  of  the  railroad 
under  such  Conditions  would  each  be  attended  with  constant 
and  inevitable  danger. 

In  Prospect  Park  &  Coney  Island  R,  R.  Co.  v.  Williamson^ 
91  N.  Y.  552,  it  is  said:  ^^Lands  once  taken  for  a  public  use, 
pursuant  to  law,  under  the  right  of  eminent  domain,  cannot, 
under  general  laws,  and  without  special  authority  from  the 
Legislature,  be  appropriated,  by  proceedings  in  invitum  to  a 
different  public  use." 

"Where  a  railroad  corporation,  by  proceedings  under  the 
general  railroad  law  acquired  title  to  lands  belonging  to  a  town 
for  depot  purposes,  in  which  proceedings  the  town  appeared 
and  contested,  putting  in  issue  the  necessity  of  the  taking  of 
all  the  lands  sought  to  be  condemned,  it  was  held,  that  it  was 
not  open  for  the  officials  of  the  town  to  question,  collaterally, 
tlie  propriety  of  the  condenmation,  and  they  could  not,  without 
special  legislative  authority,  appropriate  a  portion  of  the  land 
so  taken  for  a  public  highway. 

To  the  same  effect  see  Matter  of  City  of  BuffalOj  68  N.  Y. 
167,  where  Justice  Folger  says:  "The  Legislature  may  inter- 
fere with  property  held  by  a  corporation  for  one  public  use 
and  apply  it  to  another,  and  may  delegate  the  power  so  to  do 
to  another  corporation,  but  such  delegation  must  be  in  express 
terms  or  must  arise  from  necessary  implication.''  In  re  Boston 
&  Albany  R.  Co.,  53  N.  Y.  574;  Boston  Water-Power  Co.  v. 
Boston  £  Worcester  R.  Co.,  23  Pick.  360. 

In  Boston  &  Albany  R.  Co.  v.  President  &  Trustees  of  Village 
of  Greenbush,  52  N.  Y.  510,  almost  the  identical  question  imder 
consideration  was  decided.  That  eminent  judge.  Chief  Justice 
Church,  delivered  the  opinion  of  the  court,  in  which  it  was 
held  that  the  provision  of  the  act  regulating  the  construction 
of  roads  and  streets  across  railroad  tracks,  which  authorizes  the 
laying  out  of  streets  and  highways  across  the  track  of  any  rail- 
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road  \vithout  compensation,  etc.,  has  reference  only  to  tracks 
used  for  public  traffic,  and  for  turnouts  and  switches,  and  that 
the  term  "track"  therein  used  does  not  include  grounds  upon 
which  tracks  are  laid  for  storing  cars  or  exclusively  for  making 
up  trains. 

In  Milwaukee  &  St.  Paul  Ry,  Co.  v.  City  of  Faribault,  23 
Minn.  167,  it  is  held  that  under  a  general  power  to  lay  out  and 
open  streets  in  a  city,  the  City  Council  has  no  authority  to  lay 
out  and  open  a  street  through  the  depot  grounds  of  a  railroad 
company,  in  such  manner  as  to  destroy,  or  essentially  impair, 
the  value  of  the  company's  easement  therein,  theretofore  ac- 
quired under  and  in  pursuance  of  an  express  legislative  grant 
for  that  purpose.  See  also  WSllingtown  and  OtherSy  PetitionerSy 
16  Pick.  89,  26  Am.  Dec.  631. 

In  St.  Paul  Depot  Co.  v.  City  of  St.  Paul,  30  Minn.  359,  16 
X.  W.  684,  it  was  held  that  the  land  having  been  set  apart  for 
a  specific  public  use  cannot  be  devoted  to  another  public  pur- 
pose except  the  power  be  expressly  conferred  by  legislative 
grant,  or  arises  from  a  necessary  implication.  And  there  can 
ordinarily  be  no  necessary  implication  of  the  existence  of  such 
authority  when  the  public  necessity  for  the  specific  appropria- 
tion of  the  particular  tract  is  not  made  to  appear,  and  where 
the  general  power  may  be  beneficially  exercised  without  such 
taking,  or  where  the  two  public  uses  are  necessarily  inconsist- 
ent. And  that  when  the  land  appropriated  by  such  corporation 
is  lawfully  acquired  pursuant  to  its  charter,  and  is  actually 
used  and  needed  for  a  public  purpose  authorized  thereby,  it  is 
not  material  that  it  was  acquired  by  purchase  instead  of  by 
regular  condemnation  proceedings.  Rochester  Water  Commis- 
sioners,  66  N.  Y.  413 ;  Yates  v.  Van  de  Bogert,  56  N.  Y.  526. 

The  language  employed  in  the  sections  of  the  Code  relied 
upon  as  conferring  authority  to  condemn  the  property  in  con- 
troversy is  of  a  most  general  description.    It  obviously  contem- 
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plates  the  crossing  of  tracks  devoted  to  railway  traffic,  and  not 
to  property  which  railroads  may  lawfully  and  must  of  necessity 
acquire,  such  as  depots,  warehouses,  yards  for  the  shifting  and 
making  up  of  trains,  and  other  like  purposes  incident  to  their 
duties.  We  repeat  that  we  do  not  question  the  power  of  the 
Legislature  to  authorize  the  condemnation  of  the  property  in 
question  for  the  purposes  set  forth  in  this  record,  but  we  are  of 
opinion  that  no  such  power  now  exists,  either  by  the  express 
authority  of  the  Legislature  or  by  necessary  implication  from 
any  general  power  of  condemnation  for  the  construction  of 
highways,  and  we  think  it  may  with  much  propriety  be  left 
with  the  Legislature  to  say  whether  or  not  Labumiun  avenue 
should  be  permitted  to  cross  the  tracks  and  yard  of  the  plaintiff 
in  error  at  the  point  indicated,  and  if  so  imder  what  limitations,, 
restrictions,  and  conditions,  in  order  that  the  public  safety  and 
convenience  in  the  use  of  the  avenue  and  of  the  railroad  may 
be  guarded  and  protected. 

Having  reached  the  conclusion  that  there  was  no  power  to 
condemn  in  the  case  before  us,  it  is,  of  course,  unnecessary  to 
discuss  the  question  of  compensation. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and  the 
case  remanded. 


Reversed, 
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Richmond  Ice  Co.  v.  Cbystal  Ice  Co. 

January  26,  1905. 

» 

1.  B^iDBTXCE—AdmiaHbiUtp^Speciflc  Ohjeotions.— Where  specific  objec- 

tions to  the  reception  of  evidence  are  properly  oyerruled,  it  cannot 
be  thereafter  assigned  as  error  that  the  evidence  was  objectionable 
for  other  reasons. 

2.  TsiALi— Argument  of   CmMseir—Bcmarka  of  Judge. — ^Where»  there   is 

some  evidence  tending  to  prove  a  material  point  in  a  cause,  it  is  a 
legitimate  subject  of  argument,  although  the  court  may  have  ex^ 
eluded  other  evidence  on  the  same  point;  and  the  statement  of  the 
trial  judge,  in  the  presence  of  the  jury,  that  he  had  improperly 
rejected  the  excluded  evidence,  without  then  admitting  it,  could^ 
not  have  prejudiced  the  other  party. 

3.  Landlobd  &  TEiHAifT— Ordinary  Repairs, — ^Under  the  terms  of  the' 

contract  in  suit  it  was  the  duty  of  the  tenuit  to  make  ordinary' 
repairs  to  the  leased  premises,  that  is,  such  repairs  as  would  have 
to  be  made  to  correct  wear  and  tear. 

4.  Lakdlobd  &  Tenant — Destruction  of  BuUdings — Abatement  of  Rent — 

Common  Law  Rule — Statute — WJutt  Tenant  Must  Prove — Negative  Evi- 
dence,— ^At  common  law,  where  there  was  an  express  contract  to 
pay  rent,  no  reduction  of  rent  was  allowed  on  account  of  the  de- 
struction of  buildings  on  the  leased  premises,  but,  by  statute,  in 
this  State,  where  the  buildings  are  destroyed  without  fault  or  neg- 
ligence on  the  part  of  the  tenant,  it  is  provided  that  there  shall 
be  a  reasonable  reduction  of  the  rent,  for  such  time  as  may  elapse 
until  there  be  again  upon  the  premises  buildings  of  as  much  value 
to  the  tenant  for  his  purposes  as  what  may  have  been  so  destroyed. 
To  come  within  this  statute,  the  burden  is  on  the  tenant  to  show, 
first,  that  the  destruction  was  without  his  fault  or  negligence,  and, 
second,  that  the  value  of  the  leased  premises  for  his  purposes  was 
diminished..  It  is  immaterial  tJiat  .the  tenant  has  to  prove  a  nega- 
tive as  the  existence  of  these  facts  is  necessary  to  the  relief  asked. 

Vol.  cm — 69 
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6.  Verdicts — Conflicting  Evidence. — ^Where  the  evidence  on  a  material 
point  in  a  case  is  conflicting,  the  verdict  of  the  jury  will  not  be 
disturbed  by  this  court. 

6.  Landlord  &  Tenant — Destrtiction  of  Buildings — "Tenant's  Put^ 
poses" — Abatement  of  Rent — Verdicts. — ^The  verdict  of  a  Jury,  refus- 
ing to  allow  a  tenant  compensation  for  the  loss  of  the  use  ot 
buildings  in  consequence  of  the  destruction  of  a  wharf  on  the 
leased  premises,  will  not  be  disturbed  where  it  appears  that  the 
premises  were  leased  to  get  rid  of  a  rival  in  business;  that  they 
were  not  in  use  at  the  time  of  the  destruction  of  the  wharf,  and 
had  not  been  in  use  for  a  year  or  two  prior  to  that  time,  and  were 
not  used  thereafter  because  the  tenant  could  make  more  money 
by  not  using  them.  It  was  for  the  jury  to  say  whether  "for  the 
tenant's  purposes"  the  leased  premises  were  diminished  in  value  by 
the  destruction  of  the  wharf. 


Error  to  a  judgment  of  the  Circuit  Court  of  the  city  of  Rich- 
mond, in  an  action  of  debt,  wherein  the  defendant  in  error  was 
the  plaintiflP,  and  the  plaintiff  in  error  was  the  defendant. 

Affirmed. 
•The  opinion  states  the  case. 

8.  S.  P.  Patteson,  for  the  plaintiff  in  error. 

Leake  &  Carter^  for  the  defendant  in  error. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

This  is  the  second  time  this  case  has  been  before  this  court. 
Upon  the  former  writ  of  error  {Richmond  Ice  Co.  v.  Crystal 
Ice  Co.,  99  Va.  239),  after  disposing  of  certain  questions  of 
pleading  and  practice,  it  was  held  that  the  liability  of  the  ten- 
ant, the  plaintiff  in  error,  to  pay  the  rent  stipulated  for  in  the 
contract  sued  on,  was  limited  by  the  terms  of  section  2455  of 
the  Code,  which  allows  a  reduction  of  the  rent  where  buildings 
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are  partially  destroyed,  without  the  fault  or  negligence  of  the 
tenant,  and  the  action  was  remanded  for  a  new  trial. 

When  the  case  went  back  to  the  Circuit  Court,  the  tenant. 
The  Richmond  Ice  Company  (plaintiff  in  error),  filed  a  special 
plea  of  set-off,  in  which,  after  setting  out  the  lease,  it  averred 
that  after  leasing  the  premises  in  the  declaration  mentioned,  a 
substantial  portion  of  the  buildings  and  structures  used  in  con- 
nection there\vith  were  demolished  or  destroyed,  without  fault 
or  negligence  on  its  part,  by  the  action  of  ice,  or  an  ice  gorge, 
in  James  river,  on  which  the  premises  were  located,  so  that 
since  the  buildings  were  destroyed  there  have  not  been  on  the 
premises  buildings  of  as  much  value  to  the  tenant  for  its  pur- 
poses as  those  which  were  so  destroyed,  by  reason  of  which  the 
leased  premises  are  worth  at  least  the  sum  of  $80  per  month 
less  than  they  were  before  such  destrjiction,  and  this  sum, 
which  amounts  to  $800,  it  offers  to  set-off  against  the  plaintiff 
company's  demand. 

Upon  the  trial  of  the  cause  there  was  a  verdict  and  judgment 
for  the  plaintiff.  To  that  judgment  this  writ  of  error  was 
awarded. 

The  first  error  assigned  is  that  the  court  erred  in  permitting 
the  questions  set  out  in  Bill  of  Exceptions  No.  2,  to  be  answered 
by  one  of  the  defendant's  witnesses  (its  general  manager)  on 
cross-examination. 

The  questions  and  answers  objected  to  are  as  follows: 

"Q.  Were  not  you  and  the  Crystal  Ice  Company  engaged  in 
business  together  at  the  time  you  made  this  lease  t 

"A.  Interested  in  the  same  company;  yes,  sir. 

"Q.  And  was  not  the  purchase  of  this  property  from  Warner 
Moore  made  by  the  Crystal  Ice  Company  in  consequence  of  a 
suggestion  coming  from  you,  or  from  your  company,  that  it 
would  be  well  to  get  Warner  Moore  out  of  business  ? 

"A.  I  cannot  answer  positively  about  that.  I  know  there 
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were  negotiations  going  on  in  the  formation  of  the  Mutual  Ice 
Delivery  Company  by  Mr.  Wingfield  and  myself.  The  first  sug- 
gestion of  the  formation  of  the  Mutual  Ice  Delivery  Company 
came  from  Mr.  Wingfield.  Of  course  I  was  willing  to  go  into 
it,  and  I  did.  The  object  of  the  purchase  of  the  property  was 
to  get  Warner  Moore  out  of  the  way.'' 

The  only  objection  made  to  this  evidence  was  "that  the  lease 
is  in  writing  and  its  terms  contain  all  of  the  agreements  made 
by  the  parties,"  and  that  it  cannot  be  contradicted,  added  to,  or 
varied  by  parol  evidence. 

The  questions  to  which  objection  was  made  do  not  refer  to 
the  contents  of  the  lease,  and  the  answers  do  not  contradict^ 
add  to  or  vary  its  terms  in  any  manner.  This  being  the  only 
objection  made  to  the  evidence,  it  was  properly  overruled,  even 
if  the  evidence  had  been  objectionable  on  other  grounds,  as  it 
clearly  was  not  under  the  issue  in  this  case. 

The  next  error  assigned  is  based  upon  Bill  of  Exceptions  No. 
3,  which  is  as  f oUows,  leaving  off  the  formal  parts : 

"Q.  How  did  your  company  come  to  buy  this  property? 

"A.  The  property  in  dispute? 

"Q.  Yes,  sir. 

''A.  On  Jime  4,  1896,  I  was  approached  by  Mr.  Landerkin,. 
who  represented  the  Eichmond  Ice  Company,  and  he  said  that 
Warner  Moore  &  Co.  had  been  a  disturbing  element  in  the  ice 
business  previous  to  that,  and  in  the  coal  business  also,  by 
reason  of  his  being  a  cutter  of  rates,  which  demoralized  trade, 
and  if  we,  who  were  interested  in  the  ice  business,  would  buy 
out  the  real  estate  of  Warner  Moore  &  Co.,  on  which  he  had 
an  option,  they  would  guarantee  to  pay  us  interest  at  six  per 
cent  on  the  investment  in  rental  of  the  property,  which  ques- 
tion and  the  answer  thereto  were  at  the  time  objected  to  by 
counsel  for  the  def€?ndant,  and  the  objection  sustained.  But 
during  the  progress  of  the  argument  of  the  case,  when  plain- 
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tiff's  counsel  was  making  his  closing  argument,  and  while  he  was 
stating  to  the  jury  that  the  purpose  for  which  the  premise 
were  repted  was  to  get  Warner  Moore  &  Co.  out  of  the  ice 
business  as  a  competitor,  objection  was  made  by  counsel  for 
defendant  to  this  line  of  argument  on  the  ground  that  this 
question,  when  asked  by  plaintiff  of  witness,  Wingfield,  on  his 
examination,  had  been  ruled  out  as  improper,  and  the  counsel 
for  plaintiff  said  he  was  arguing  on  the  evidence  of  Mr.  Lander- 
kin,  the  court  overruled  tUs  objection,  and  said  in  the  presence 
of  the  jury  that  if  its  attention  had  been  called  to.  the  statute, 
the  objection  of  defendant  to  this  question  asked  by  plaintiff 
of  Wingfield  would  not  have  been  sustained,  and  permitted  the 
counsel  to  continue  his  argument  on  that  line.  To  this  action 
of  the  court  the  defendant,  by  counsel,  then  and  there  objected 
and  excepted." 

There  was  evidence  in  the  case  tending  to  show  for  what  pur- 
pose the  premises  were  rented,  and  as  that  question  was  a 
material  one  in  ascertaining  what  reduction  in  the  rent,  if  any, 
the  tenant  was  entitled  to,  as  will  be  hereafter  shown  in  con- 
sidering the  motion  to  set  aside  the  verdict,  counsel  had  the 
right  to  argue  it.  The  statement  of  the  court,  in  the  presence 
of  the  jury,  that  it  had  improperly  rejected  evidence  offered  by 
the  landlord,  which  it  did  not  then  admit,  coxdd  not,  so  far  as 
we  can  see,  have  prejudiced  the  tenant.  The  court  did  not  err, 
therefore,  in  overruling  the  objection. 

The  landlord  asked  for  three  and  the  tenant  for  two  instruc- 
tions. The  court  rejected  all  of  them,  and  gave  two  instruc- 
tions of  its  own.  The  refusal  of  the  court  to  give  the  tenant's 
instructions  and  the  giving  of  its  own  in  lieu  thereof  is  assigned 
as  error. 

Upon  the  former  writ  of  error  it  was  contended  by  the  land- 
lord that  the  covenant  in  the  lease  by  th^  tenant,  "to  keep  the 
plant  and  buildings  in  repair  during  the  term  of  this  lease," 
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was  not  covered  by  section  2465  of  the  Code,  but  was  controlled 
by  the  common  law  rule,  and  bound  the  defendant  to  rebuild 
and  pay  the  rent  without  any  abatement.  But  this  court  said, 
in  disposing  of  that  contention,  that,  taking  the  lease  as  a  whole, 
*4t  seems  clear  that  the  intention  of  the  parties  was  that  the 
repairs  to  be  made  by  the  lessee  during  the  lease  were  only  the 
ordinary  repairs  indicated  by  the  particular  description  uBed» 
such  as  broken  glass,  bursting  water-pipes,  etc.  It  follows  from 
what  has  been  said  that  the  liability  of  the  lessee  to  pay  rent 
provided  for  by  the  contract  is  prescribed  and  limited  by  the 
terms  of  section  2465  of  the  Code,  which  must  be  given  full 
force  and  effect  in  determining  the  rights  of  the  parties." 

Section  2466  of  the  Code  is  as  follows : 

*^No  covenant  or  promise  by  a  lessee  to  pay  the  rent,  or  that 
he  will  leave  the  premises  in  good  repair,  shall  have  the  effect, 
if  the  buildings  thereon  be  destroyed  by  fire  or  otherwise  with- 
out fault  or  negligence  on  his  part,  or  if  he  be  deprived  of  the 
possession  of  the  premises  by  the  public  enemy,  of  binding  him 
to  make  such  payment  or  erect  such  buildings  again,  imless 
there  be  other  words  showing  it  to  be  the  intent  of  the  parties 
that  he  should  be  so  bound.  But  in  case  of  such  destruction, 
there  shall  be  a  reasonable  reduction  of  the  rent,  for  such  time 
as  may  elapse  until  there  be  again  upon  the  premises  buildings 
of  as  much  value  to  the  tenant  for  his  purposes  as  what  may 
have  been  so  destroyed ;  and  in  case  of  such  deprivation  of  pos- 
session, a  like  reduction  until  possession  of  the  premises  be  re- 
stored to  him.'' 

There  was  evidence  tending  to  show  that  if  the  tenant  had 
made  ordinary  repairs  on  the  wharf,  that  is,  such  repairs  as 
would  have  to  be  made  to  correct  wear  and  tear,  it  would  not 
have  been  destroyed  by  the  ice  gorge. 

It  was  clearly  the  duty  of  the  tenant  to  make  that  kind  of  re- 
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pairs  imder  the  terms  of  the  lease  as  construed  by  the  court  on 
the  former  writ  of  error. 

Whether  or  not  the  wharf  was  destroyed  without  fault  or 
negligence  on  the  part  of  the  tenant  was  one  of  the  questions 
to  be  passed  upon  by  the  jury,  yet  the  tenant,  in  its  instruction 
No.  2,  erroneously  assmned  that  it  owed  no  such  duty.  By  its 
iDfitruction  No.  1,  the  tenant  asked  the  court  to  tell  the  jury 
that  if,  upon  the  facts  hypothetically  stated,  it  was  entitled  to  a 
reduction  of  the  rent,  the  plaintiff  could  only  recover  what  the 
leased  premises  are  reasonably  worth  generally,  without  the  use 
of  such  buildings  and  structures,  whereas  the  amount  which  a 
tenant  is  entitled  to  have  the  rent  reduced  under  the  statute  is 
the  diminished  value  of  the  leased  premises  "to  the  tenant  for 
his  purposes,"  caused  by  such  destruction.  For  that  reason  the 
tenant's  instruction  No.  1  was  erroneous. 

The  instructions  given  by  the  court  are  as  follows: 
(1)  "The  jury  are  instructed  that  they  should  find  for  the 
plaintiff  any  unpaid  amount  of  the  sum  of  one  hundred  dollars, 
stipulated  in  the  lease  as  a  monthly  rent,  and  may  allow  interest 
on  any  such  monthly  installment  from  the  time  said  monthly 
rent  was  due,  unless  thev  shall  believe  from  all  the  evidence 
that  the  value  to  the  defendant  of  the  premises  for  its  purpose 
was  diminished  without  any  fault  or  negligence  of  the  defend- 
ant by  reason  of  destruction  of  any  building  or  structure  on  the 
premises  by  the  ice  or  ice  gorge  set  out  in  the  defendant's 
special  plea,  in  which  event  the  jury  should  allow  the  defendant 
such  abatement  of  the  stipulated  rent  as  they  may  believe  from 
all  the  evidence  to  be  a  reasonable  reduction  of  the  rent  on  ac- 
count of  such  destruction;  but  if  the  jury  shall  believe  from 
the  evidence  that  the  injuries  to  the  leased  premises  caused  by 
said  ice  gorge  spoken  of  herein  were  caused  by  the  fault  or 
negligence  of  the  defendant,  or  that  the  premises  were  not  ren- 
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dered  less  valuable  to  the  defendant  thereby,  they  should  make 
no  reduction  in  the  said  rent  on  that  account." 

(2)  "If  the  jury  believe  from  all  the  evidence  that  any  of  the 
buildings  or  structures  upon  the  leased  premises  were  destroyed 
without  fault  or  negligence  of  the  defendant  by  the  ice  or  ice 
gorge  in  defendant's  plea  ^  set  out,  and  were  not  before  the 
bringing  of  this  suit  replaced  in  whole  or  in  part,  and  that  in 
eonsequence  thereof  the  value  of  the  premises  to  the  defendant 
foi  its  purposes  was  diminished,  they  are  instructed  that  the 
defendant  should  be  allowed  a  reasonable  abatement  therefor, 
and  the  plaintiff  is  only  entitled  to  recover  the  agreed  rent  of 
^100  per  month,  less  a  reasonable  estimate  for  defendant's  dam- 
ages occasioned  by  such  destruction  of  buildings  or  structures." 

These  instructions  cured  the  defects  pointed  out  in  the  re- 
jected instructions  offered  by  the  tenant,  and  fairly  and  fully 
instructed  the  jury  upon  the  law  as  applicable  to  the  evidence 
in  the  case. 

The  next  and  remaining  assignment  of  error  is  to  the  refusal 
of  the  court  to  set  aside  the  verdict  on  the  ground  that  it  was 
contrary  to  the  law  and  the  evidence. 

The  jury  allowed  no  reduction  of  rent,  although  it  was  clearly 
proved  that  there  had  been  a  destruction  of  the  wharf  and  some 
structures  on  or  connected  therewith.  At  common  law,  where 
tliere  was  an  express  agreement  to  pay  rent,  as  in  this  case,  there 
ccmld  be  no  reduction  of  the  rent  on  account  of  the  destruction 
of  the  buildings  on  the  leased  premises.  One  of  the  reasons  for 
that  rule  was  that  such  liability  was  requisite  to  stimulate  the 
tenant  to  the  proper  care  of  the  premises,  and  to  guard  against 
frauds  which  the  landlord  is  often  not  in  a  condition  to  estab- 
lish.   2  Minor's  Inst.  60,  and  cases  cited. 

Section  2466  of  the  Code  modifies  the  common  law  rule  so 
as  to  allow  a  reduction  of  the  rent  on  account  of  the  destruction 
of  buildings  where  they  were  destroyed  without  fault  or  negli- 
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gence  on  the  part  of  the  tenant.  It  is  not  sufficient  to  entitle 
him  to  a  reduction  in  the  rent,  that  the  buildings  <yti  the  leased 
premises  have  been  destroyed,  but  it  is  made  a  condition  to  that 
right  that  they  were  destroyed  without  fault  or  negligence  on 
his  part. 

It  was,  therefore,  necessary  for  the  tenant  in  its  pleadings  to 
aver  (as  it  does),  and  prove  that  fact.  That  it  was  required,  to 
prove  a  negative  does  not  affect  the  question  since  the  existence 
of  that  fact  was  necessary  to  the  relief  sought.  1  Greenleaf 
on  Ev.,  ss.  78,  81 ;  1  Taylor  on  Ev.,  ss.  364  to  366.  See  also 
Retisens  v.  Lawson,  91  Va.  226,  263,  21  S.  E.  347,  and  authori- 
ties cited. 

Upon  the  question  of  whether  or  not  the  wharf  was  destroyed 
without  fault  or  negligence  on  the  part  of  the  tefnant,  the  evi- 
dence is  conflicting,  and  of  such  a  character  that  a  verdict  in 
favor  of  the  landlord  on  that  point  could  not  be  disturbed  by 
the  court. 

In  order  to  maintain  the  issue  on  the  part  of  the  tenant,  it 
was  not  only  necessary  for  it  to  prove  that  the  wharf  had  been 
destroyed  without  fault  or  negligence  on  its  part,  but  that  the 
value  of  the  leased  premises  for  its  purposes  was  thereby  dimin- 
ished. The  object  for  which  the  premises  in  question  were 
leased,  the  use  (or  rather  the  non-use)  made  of  them  by  the 
tenant  before,  at  the  time  of,  and  subsequent  to  the  destruction 
of  the  wharf,  clearly  appear  from  the  evidence  of  the  manager 
of  the  tenant  company,  one  of  its  own  witnesses.  Upon  his 
cross-examination,  among  other  things,  that  witness  testified  as 
follows : 

"Q.  So  that,  for  going  on  two  years,  you  had  not  used  this 
property  at  all  ? 

"A.  No,  sir. 

"Q.  At  the  time  the  accident  happened  it  had  not  been  of 
any  use  to  you  at  all? 
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'^A.  I  was  not  using  it^  but  it  was  a  help  to  us. 

*^Q.  In  what  respect? 

*^A.  Because  no  one  else  could  use  it,  being  in  the  business ; 
that  is  the  reason  the  place  was  bought  in  the  first  instance  by 
the  Crystal  Ice  Company,  to  get  some  one  else  out 

"Q.  Was  not  the  inducement  oflfered  by  your  company  to  the 
Crystal  Ice  Company,  that  if  they  would  buy  this  property  you 
would  pay  them  a  rent  equal  to  six  per  cent,  per  annum  on 
what  it  cost  them? 

"A.  Yes,  sir.  There  was  three  thousand  tons  of  ice  there. 
.  .  .  The  arrangement  was  that  the  Crystal  Company 
would  buy  the  property  from  Mr.  Moore  at  a  cost  of  $16,500, 
I  think,  and  that  the  Bichmond  Ice  Company  would  buy  the 
ice  on  hand,  the  coal  he  had  on  hand,  his  horses  and  wagons, 
in  fact,  all  of  his  personal  property,  and  in  addition  lease  the 
property  from  the  Crystal  Ice  Company  for  ten  years  for  $1,200 
a  year. 

"Q.  And  that  was  done  to  get  Warner  Moore  out  of  business  ? 

"A.  There  was  three  thousand  tons  of  ice  there.  There  is  no 
question  about  the  lease.  We  rented  the  property  for  ten  years, 
and  paid  the  rent  for  forty-three  months. 

"Q.  And  you  say  that  before  the  flood,  before  the  property 
was  injured,  you  had  not  used  the  property  for  nearly  two 
years  ? 

"A.  Do  you  know  why  ? 

"Q.  Will  you  teU  me  ? 

*^A.  Because  when  we  bought  the  property  we  were  handling 
Kennebec  river  ice  to  furnish  our  quota  to  the  Mutual.  After 
handling  northern  ice  for,  I  think,  two  years,  Mr.  Wingfield 
having  a  surplus  at  his  factory,  I  made  a  contract  with  him.  I 
figured  I  could  better  aflFord  to  pay  rent  and  take  ice  from  him 
and  do  away  with  northern  ice. 

"Q.  You  had  no  further  use  for  the  property  ? 
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^^A.  No,  I  paid  rent  until  the  goi^. 

"Q.  So  for  two  years  before  the  gorge  you  had  no  use  for 
this  property  and  did  not  use  it  i 

*-A.  Exactly. 

"Q.  How  did  the  gorge  hurt  you  ? 

"A.  It  hurt  me  by  preventing 'me  from  disposing  of  it  to 
anybody  else. 

"Q.  Did  you  try  to  dispose  of  it? 

"A.  No. 

"Q.  It  seems  you  had  two  opportunities  to  dispose  of  it  ? 

^'A.  Yes. 

"Q.  You  had  two  opportunities  to  dispose  of  it  after  the 
gorge  and  did  not  think  it  prudent  to  do  so  ? 

"A.  No,  because  I  thought  I  had  better  pay  the  rent  and 
have  the  management  of  it 

"Q.  And  although  you  had  an  offer  twice  after  this  thing 
happened,  once  at  $600  and  once  at  $700,  you  decided  not 
to  take  it  ? 

"A.  No,  sir. 

"Q.  And  you  had  not  been  using  the  property  for  two  years, 
about  two  years  before  the  ice  gorge  ? 

"A.  For  good  business  reasons  I  did  not.  I  thought  I  could 
make  more  money  by  not  using  it." 

From  this  evidence  and  other  evidence,  it  appears  that  the 
object  of  the  tenant  in  making  the  lease  was  to  get  rid  of  a  rival 
in  business,  and  to  stop  the  use  of  the  premises  for  the  purposes 
for  which  thev  were  constructed;  that  they  were  not  in  use 
^v'hen  the  wharf  was  destroyed;  that  they  had  not  been  in  use 
for  more  than  one  year,  perhaps  as  much  as  two  years,  prior  to 
that  time,  and  that  they  were  not  used  afterwards  during  the 
period  in  which  the  rent  accrued  which  is  sought  to  be  recovered 
in  this  action,  and  the  reason  given  is  that  the  tenant  could 
make  more  money  by  not  using  them. 
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Under  the  facts  and  circumstances  disclosed  by  the  record, 
the  jury  were  warranted  in  reaching  the  conclusion  that  the 
value  of  the  leased  premises  for  the  tenant's  purposes  had  not 
been  diminished  during  the  period  in  which  the  rent  demanded 
accrued,  and  that  it  was,  therefore,  not  entitled  to  any  reduc- 
tion in  the  rent. 

Upon  the  whole  case,  we  are  of  opinion  that  there  is  no  error 
ill  the  judgment  of  the  Circuit  Court,  and  that  it  must  be 
affirmed. 

Affirmed. 
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Johnson  and  Othsbs  v.  Blaok  and  Othebs. 

January  26,  1905. 

1.  Bquity — MuUifariou8ne89— Criterion, — No  general  and  invariable  rule 

can  be  laid  down  as  to  what  constitutes  multifariousness,  but  each 
case  must  be  determined  by  its  own  circumstances.  The  criterion 
by  which  courts  are  governed  is  convenience  in  the  administration 
of  justice.  If  the  bill  accomplishes  the  desired  end  in  a  convenient 
way  for  all  concerned,  and  the  mode  adopted  is  not  so  injurious  to 
any  one  as  to  render  it  unjust  for  the  suit  to  be  maintained  in 
that  form,  it  will  not  be  deemed  to  be  multifarious. 

2.  '^viTY— Jurisdiction — Diversion  of  Funds — County  Funds — Suit  hy  Tax 
•  Payer  on  Behalf  of  Himself  and  Others — Remedy  at  Law — Code,  Sec, 

8S6. — Equity  has  jurisdiction  of  a  suit  brought  by  one  or  more 
citizens  and  tax  payers,  suing  on'  behalf  of  themselves  and  others 
similarly  situated  to  restrain  the  illegal  diversion  of  public  funds 
by  a  Board  of  Supervisors  of  a  county,  and  to  compel  the  restitu- 
tion of  such  funds  which  have  been  illegally  diverted  and  lodged 
in  the  hands  of  persons  not  entitled  thereto,  and  who  had  notice 
of  the  wrongful  diversion,  where  the  boards  themselves  will  not 
act,  or  take  the  necessary  steps  to  compel  the  restitution.  This 
jurisdiction  of  equity,  which  has  long  existed,  has  not  been  taken 
away  by  provisions  of  sec.  836  of  the  Ck>de,  as  amended.  Courts 
of  equity,  having  once  acquired  jurisdiction,  never  lose  it  because 
jurisdiction  of  the  same  matter  is  given  to  courts  of  law,  unless 
the  statute  conferring  such  jurisdiction  uses  restrictive  or  pro- 
hibitory words. 

3.  Laches — Ignorance  of  Rights, — ^Laches   cannot   be   imputed   to   tax 

payers  for  IgncM-ance  of  the  fact  that  members  of  a  board  of  super- 
visors have  been  misappropriating  the  public  funds.  They  have  the 
right  to  assume  the  contrary,  and  although  the  books  of  the  super- 
visors are  open  to  inspectioii:,  no  duty  of  inspection  rests  upon  the 
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tax  payers.  Laches  will  not  be  imputed  to  one  who  is  innocently 
ignorant  of  his  rights. 

4.  County  Supervisors — Compensation — Extra  Charges, — The  only  com- 

pensation provided  by  law  for  supervisors  of  a  county  is  the  per 
diem  and  mileage  fixed  by  sec.  848  of  the  Code  (1904).  No  extra 
charge  can  be  made  by  them  for  attendance  on  committees,  or  for 
other  supposed  beneficial  services.  If  the  compensation  is  inade- 
quate they  can  resign.  To  take  more  than  is  allowed  by  law  is  a 
fraud  in  law  upon  the  rights  of  the  tax  payers  of  the  county,  and 
restitution  may  be  compelled. 

5.  Limitation  of  Actions — Suit  hy  Counties  Against  Supervisors. — The 

act  of  limitations  runs  against  counties  and  other  strbdivisions  of 
the  State,  in  suits  brought  by  them  to  recover  debts,  in  the  same 
manner  and  to  the  same  extent  as  against  natural  persons.  Super- 
visors of  counties  are  constructive  or  implied  trustees,  and  the 
statute  of  limitations  applies  to  actions  brought  against  them  by 
counties  to  compel  a  restitution  of  funds  diverted. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Norfolk 
county,  in  a  suit  in  chancery,  wherein  the  appellees  were  the 
complainants,  and  the  appellants  were  the  defendants. 

Affirmed. 
The  opinion  states  the  case. 

Jno,  W.  Happer,  Marshall  R,  Peterson  and  Frank  L.  Crocker^ 
for  the  appellants. 

John  B.  JenJcins  and  Greeriy  Withers  &  Oreen^  for  the  ap- 
pellees. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

This  suit  in  equity  was  brought  by  Foster  Black  and  five 
others,  resident  citizens  and  tax  payers  of  the  county  of  Nor- 
folk, against  the  Board  of  Supervisors  of  that  county,  and  the 
appellants,  for  the  purpose  of  compelling  the  appellants  to  re- 
store to  the  county  treasury  certain  public  moneys  which  it  is 
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charged  they  had  illegally  and  fraudulently  withdrawn  there- 
from. 

The  bill  alleges  that  the  complainants  had  recently  discovered 
that  for  eleven  years  said  board  had  been  continuously  violating 
the  law  with  respect  to  the  compensation  of  its  members,  and 
had  illegally  and  fraudulently,  during  that  time,  allowed  and 
ordered  to  be  paid  out  of  the  funds  of  the  county,  to  the  re- 
spective members  of  the  board,  compensation  greatly  in  excess 
of  that  allowed  by  law.  The  names  of  the  members  of  the 
boards  during  the  time  mentioned  are  set  forth  as  defendants, 
and  among  them  are  the  appellants. 

There  is  filed  with  the  bill,  as  a  part  thereof,  a  statement, 
exhibit  '*A,"  taken  from  the  records  of  the  board,  which  shows 
that,  between  June  10,  1890,  and  June  11,  1901,  compensation 
aggregating  $16,192.75  had  been  allowed  by  the  board  to  its 
several  members;  that  of  this  sum  the  appellant,  W.  S.  John- 
son, who  had  been  in  office  continuously  during  that  time,  had 
received  the  sum  of  $3,042.76;  that  the  appellant,  John  A, 
Codd,  who  had  been  in  office  from  1892  to  1901,  had  received 
the  sum  of  $3,893 ;  that  the  appellant,  George  E.  Wood,  who 
had  been  in  office  from  1896  to  1901,  had  received  the  sum  of 
$1,932 ;  that  the  appellant,  J.  C.  Lynch,  who  had  been  in  office 
from  1896  to  1901,  had  received  the  sum  of  $849.60 ;  and  that 
the  appellant,  D.  M.  Harding,  who  went  into  office  in  1901, 
had  received  the  sum  of  $62.77.  This  statement  also  shows  the 
several  sums  received  by  the  other  nine  persons,  defendants  in 
the  court  below,  during  the  respective  periods  of  their  occu- 
pancy of  the  office,  to  have  been,  according  to  length  of  service, 
in  somewhat  corresponding  proportion  to  those  mentioned.  The 
bill  further  alleges  that  under  the  law  regulating  the  compensa- 
tion of  members  of  Boards  of  Supervisors,  during  the  time 
mentioned,  no  member  of  such  boards,  for  that  time  or  for  any 
part  thereof  could  have  legally  been  paid  as  compensation  for 
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his  services  as  much  or  anything  like  as  much,  for  any  one 
year,  or  for  the  whole  of  such  time  as  the  statement,  exhibit 
'^A/'  shows  that  the  defendants  received  upon  the  order  of  the 
board  of  which  they  were  respectively  members.  It  is,  there- 
fore, further  alleged  that  the  payments  so  made  to  the  defend- 
ants, and  each  and  every  one  of  them,  as  shown  on  said  state- 
ment, were  the  resxdt  of  an  illegal,  fraudulent,  and  corrupt 
combination  upon  the  part  of  the  members  of  said  respective 
Boards  of  Supervisors,  to  divert  to  the  use  of  themselves,  in 
their  individual  capacity,  money  belonging  to  the  tax  payers  of 
the  county,  which  was  controlled  and  held  in  trust  by  these 
several  Boards  of  Supervisors  as  the  representatives  of  the 
county  for  purposes  authorized  by  law;  that  each  of  the  de- 
fendants to  whom  such  overpayments  were  made,  as  set  forth, 
had  notice  of  and  participated  and  acquiesced  in  a  fraudulent, 
illegal  and  corrupt  breach  of  trust,  and  are  liable  in  equity 
therefor,  and  can  be  treated  therein,  each  of  them,  as  trustee 
for  the  county  and  its  tax  payers,  for  the  amounts  so  overpaid, 
with  interest  on  the  same  from  the  date  of  such  payments,  and 
can  be  required  in  this  suit  to  repay  the  same  into  the  treasury 
of  the  county. 

It  is  further  alleged  that  if  the  amount  of  such  overpayments 
can  be  recovered  for  the  county,  it  will  materially  lessen  the 
taxes  to  be  paid  by  complainants  and  the  other  citizens  of  the 
county ;  that  complainants  had  applied  to  the  present  Board  of 
Supervisors  of  the  county  to  take  some  steps  to  recover  such 
illegal  payments,  but  that  it  had  refused  to  pay  any  attention 
to  the  application,  and  had  treated  the  same  with  contempt, 
thus  refusing  complainants  and  the  county  any  hope  of  relief 
from  action  on  their  part;  that  further  appUcation  to  said 
board  in  this  behalf  would  be  a  useless  waste  of  time  as  five  out 
of  its  six  meinbers  are  parties  defendant  hereto  whom  com- 
plainants  wish  to  compel  to  refund  to  the  treasury  of  the 
county  moneys  illegally  paid  to  them. 
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The  prayer  of  the  bill  is  that  an  account  may  be  taken  of  the 
amounts  illegally  paid  to  the  defendants  from  the  fimds  of  Nor- 
folk county;  that  a  decree  may  be  entered  against  each  of  the 
defendants  for  the  amount  so  found  to  have  been  illegally  paid, 
to  be  paid  into  the  treasury  of  the  county,  and  that  each  of  the 
defendants  be  declared  and  held  to  be  a  trustee  for  the  county 
to  the  extent  of  such  illegal  and  fraudulent  payments,  and  for 
general  relief. 

The  defendants  filed  their  several  demurrers  and  separate 
answers  to  this  bill,  and  the  demurrers  were  overruled.  In 
their  answers  they  set  out  the  amounts  they  have  received  for 
attendance  on  the  meetings  of  the  boards  and  for  mileage  in. 
going  to  and  returning  therefrom,  as  well  as  the  amounts  which, 
they  have  received  for  service  on  committees  of  the  boards,  and 
for  other  alleged  beneficial  services  rendered  the  county.  They 
declare  that  they  have  faithfully  performed  their  duties  as 
members  of  the  boards  upon  which  they  served,  and  deny  that 
there  was  any  illegal  or  fraudulent  combination  among  them 
to  divert  the  funds  of  the  cotmty  to  their  own  use,  or  that  they 
have  been  guilty  of  any  breach  of  trust  in  relation  thereto,  and 
claim  that  under  a  proper  construction  of  the  law,  and  in  view 
of  the  arduous  duties  they  have  had  to  perform  in  such  a  large- 
and  prosperous  county  as  Norfolk,  and  the  manifest  benefit  of 
such  services  to  the  county,  the  amounts  sought  to  be  recovered 
were  legally  and  properly  allowed  and  paid  to  them.  They  also 
say  that  all  of  their  meetings  were  open  to  the  citizens  of  the 
county,  and  all  of  their  allowances  matters  of  public  record, 
and  that  the  complainants  knew,  or  might  by  due  diligence 
have  known,  of  the  allowances  to  themselves  at  the  time  they 
were  made.  They  also  plead  in  their  answers  the  bar  of  the 
statute  of  limitations.  Numerous  depositions  were  taken,  and 
certified  copies  from  the  records  of  the  Boards  of  Supervisors 
filed. 
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The  Circidt  Court  held  that  the  evidence  did  not  justify  the 
charge  that  the  defendants  had  entered  into  a  fraudulent  con- 
spiracy, but  only  showed  that  they  had  followed  an  illegal  cus- 
tom and  precedent  of  their  predecessors  in  office,  in  illegally 
withdrawing  from  the  treasury  of  the  county  compensation  in 
excess  of  that  allowed  by  law;  that  the  defendants  had  ille- 
gally withdrawn  from  the  county  treasury  compensation  in 
excess  of  their  lawful  right,  the  amount  of  which  excess  in  com- 
pensation the  complainants  were  entitled  to  have  returned  to 
the  treasurj^  of  Norfolk  county,  so  far  as  the  recovery  of  the 
same  is  not  barred  by  the  statute  of  limitations,  being  of  opinion 
that  the  defense  of  the  statute  of  limitations  was  good  as  to 
any  defendant  who  had  not  drawn  such  illegal  compensation 
within  three  years  prior  to  the  institution  of  this  suit.  The 
court,  proceeding  further,  holds  that  a  recovery  is  barred  by 
the  statute  as  to  all  of  the  defendants  except  W.  S.  Johnson, 
against  whom  a  decree  is  entered  for  $945.20,  with  interest  on 
the  several  parts  thereof  from  the  date  that  each  payment  was 
received ;  John  A.  Codd,  against  whom  a  decree  is  entered  for 
the  sum  of  $1,283.76,  with  like  interest;  George  E.  Wood, 
against  whom  a  decree  is  entered  for  the  sum  of  $1,070,  with 
like  interest;  J.  C.  Lynch,  against  the  administrator  of  whom 
decree  is  entered  for  the  sum  of  $412,  with  like  interest ;  and 
D.  M.  Harding,  against  whom  decree  is  entered  for  the  sum  of 
$36.30,  with  like  interest.  From  this  decree,  which  appoints  a 
receiver  to  collect  these  several  sums,  the  five  defendants  held 
liable  have  taken  this  appeal. 

The  first  assignment  of  error  is  to  the  action  of  the  court  in 
not  sustaining  the  demurrer  to  the  bill. 

It  is  insisted  that  the  bill  is  multifarious,  and  should  for  this 
reason  have  been  dismissed. 

It  has  been  repeatedly  said  by  this  court  that  it  is  impossi- 
ble for  courts  to  lay  down  any  general  rule  as  to  what  consti- 
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tutes  multifariousness;  that  they  are  left  to  decide  each  case 
upon  its  own  circumstances,  governed  only  by  a  sound  discre- 
tion. The  criterion  by  which  courts  are  guided  in  considering 
this  question  is  "convenience  in  the  administration  of  justice." 
Each  case,  if  not  brought  directly  within  the  principle  of  some 
preceding  case,  must  be  decided  upon  its  own  merits,  and  upon 
a  survey  of  the  real  and  substantial  convenience  of  all  parties; 
the  adequacy  of  the  legal  remedy,  the  situation  of  the  different 
parties,  the  points  to  be  contested,  and  the  result  which  would 
follow  if  jurisdiction  should  be  assumed  or  denied;  whether 
within  reasonable  and  fair  grounds  the  suit  is  calculated  to  be 
in  truth  one  which  will  practically  prevent  a  mxdtiplicity  of 
litigation,  and  will  be  an  actual  convenience  to  all  parties,  and 
will  not  unreasonably  overlook  or  obstruct  the  material  in- 
terests of  any. 

In  the  case  of  School  Board  v.  Farish,  92  Va.  160,  23  S.  E. 
221,  this  court  said :  "Courts  in  dealing  with  this  question  look 
particularly  to  convenience  in  the  administration  of  justice; 
and  if  this  is  accomplished  by  the  mode  of  proceeding  adopted, 
the  objection  of  multifariousness  will  not  lie,  unless  the  course 
pursued  is  so  injurious  to  one  party  as  to  make  it  inequitable  to 
accomplish  the  general  convenience  at  his  expense.  So  that 
when  we  look  to  see  if  a  bill  is  mxdtifarious,  the  first  question 
to  be  determined  is:  Does  the  bill  propose  to  reach  the  end 
aimed  at  in  a  convenient  way  for  all  concerned?  And  if  the 
mode  adopted  does  accomplish  the  end  of  convenience,  then  the 
question  arises,  is  any  one  hurt  by  it,  or  so  injured  as  to  make 
it  unjust  for  the  suit  to  be  maintained  in  that  form?"  These 
views  are  reiterated  with  approval  in  the  subsequent  cases  of 
Spooner  v.  Hilbish,  92  Va.  338,  23  S.  E.  761 ;  Staude  v.  Kecky 
92  Va.  544,  24  8.  E.  227 ;  Jordan  v.  Liggan,  95  Va.  616,  29  S. 
E.  380;  and  Dillard  v.  Dillard,  97  Va.  436,  34  S.  E.  60. 

Considering  the  bill  in  the  case  at  bar  in  the  light  of  these 
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authorities,  there  is  no  difficulty  in  the  conclusion  that  it  is 
free  from  the  %dce  of  multifariousness.  The  plaintiffs  were 
suing  as  the  representatives  of  a  class,  the  issues  to  be  deter- 
mined were  common  to  all  of  the  defendants,  and  they  were  in 
the  same  situation  so  far  as  the  points  to  be  conte^^ted  were  con- 
cerned, the  same  defenses  being  made  by  them  in  their  several 
answers.  They  have  had  the  opportunity,  without  the  slightest 
embarrassment  or  difficulty,  to  make  their  defense  in  a  suit  in 
which  no  possible  harm  has  been  or  could  have  been  done 
them ;  and,  lastly,  they  have  been  saved  a  heavy  burden  of  costs 
to  each  defendant  which  would  have  been  the  result  of  a 
separate  suit  brought  against  each.  In  short  the  ends  of  justice 
have  been  reached  with  the  greatest  possible  convenience  to 
all  concerned,  and  without  injury  or  even  inconvenience  to  any 
party  to  the  proceeding. 

It  is  further  contended  that  the  demurrer  should  have  been 
sustained  and  the  bill  dismissed  because  the  appellees  had  an 
adequate  remedy  at  law. 

It  has  long  been  a  well-established  doctrine  that  courts  of 
equity  have  jurisdiction  to  restrain  the  illegal  diversion  of  pub- 
lic funds  at  the  suit  of  a  citizen  and  tax  payer,  when  brought 
on  behalf  of  himself  and  others  similarly  situated ;  and  to  com- 
pel the  restitution  of  public  funds  which  have  been  illegally 
diverted  and  lodged  in  the  hands  of  persons  not  entitled  to  the 
same,  who  have  taken  them  with  notice  of  the  wrongfid  diver- 
sion, and  the  governing  body  of  the  subordinate  or  local  gov- 
ernment will  not  act  or  take  the  necessary  steps  to  have  such 
funds  restored.  Bull  v.  Bead^  13  Gratt.  78 ;  Bedd  v.  Super- 
visors  J  31  Gratt.  695;  Boper  v.  McWhorter^  (fee,  77  Va.  215; 
Lynchburg,  &c.  Co,  v.  Dameron,  95  Va.  545,  28  S.  E.  951; 
Crampton  v.  Zabriskie,  101  U.  S.  601,  25  L.  Ed.  1070 ;  Ander- 
son V.  Pratty  44  CaL  309;  Bailey  v.  Strachan  (Minn.),  80  N. 
W.  694 ;  Land  Log  &  L.  Co,  v.  Mclntyre,  100  Wis.  245,  76  N"^ 
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W.  964,  69  Am.  St.  915 ;  Zuelly  v,  Casper,  160  Ind.  465,  67  N. 
E.  103,  63  L.  R.  A.  133 ;  In  re  Police  DepL,  85  Minn.  302,  88 
X.  W.  977 ;  Shepherd  v.  Easterling,  86  N  .W.  941. 

But  the  appellants  contend  that  notwithstanding  the  well- 
settled  doctrine  recognized  by  the  authorities  just  cited,  the 
appellees  have  an  adequate  remedy  at  law  under  section  886  of 
the  Code  of  1887,  which,  as  amended,  is  carried  into  Virginia 
Code,  1904,  sec.  836. 

Courts  of  equity  having  once  acquired  jurisdiction  never  lose 
it  because  jurisdiction  of  the  same  matter  is  given  to  courts  of 
law,  unless  the  statute  conferring  such  jurisdiction  uses  restric- 
tive or  prohibitory  words.  Filler  v.  Tyler,  91  Va.  468,  22  S. 
E.  235;  Kelly  v.  Lehigh,  &c.  Co,,  98  Va.  405,  36  S.  E.  811,  81 
Am.  St.  736;  Steinman  v.  Vicars,  99  Va.  696,  39  S.  E.  227. 

There  is  not  a  word  or  expression  in  the  statute  mentioned 
to  indicate  an  intention  to  take  away  the  jurisdiction  that  has 
been  exercised  for  years  by  courts  of  equity  in  this  class  of 
cases.  The  section  provides  how  accounts,  to  be  allowed  by  the 
Board  of  Supervisors,  shall  be  made  out ;  that  the  county  shall 
be  represented  by  the  Commonwealth's  Attorney,  and  all  im- 
proper accounts  resisted  by  him,  and  when  he  thinks  proper,  or 
shall  be  required  to  do  so  by  any  six  freeholders  of  the  coimty, 
he  shall  appeal  from  any  decision  of  the  board  to  the  Circuit 
Court  of  the  coimty,  causing  a  written  notice  of  such  appeal  to 
be  served  on  the  clerk  of  the  board,  and  on  the  party  in  whose 
favor  the  claim  is  allowed,  within  thirty  days  after  the  decision 
is  made.  It  is  thus  seen  that  the  right  of  appeal  under  this 
section,  from  the  allowance  of  a  claim  by  the  Board  of  Super- 
\asors,  is  limited  to  freeholders  and  to  the  concurrence  of  six 
of  their  number,  and  its  exercise  is  limited  to  thirty  days  from 
the  decision  of  the  board.  It  cannot  be  presumed  that  the 
Legislature  intended  by  this  statute,  without  restrictive  or  pro- 
hibitory words,  to  take  away  the  jurisdiction  of  courts  of  equity 
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to  entertain  any  tax  payer  suing  on  behalf  of  himself  and 
others  .similarly  situated  for  the  purpose  of  preventing  the  un- 
lawful diversion  of  public  funds,  or  for  the  purpose  of  com- 
pelling the  restoration  of  such  funds  when  already  diverted. 

But  it  is  contended  that  this  question  has  been  settled  to  the 
contrary,  by  this  court,  in  the  cases  of  Pearson  v.  Supervisors^ 
91  Va.  322,  21  S.  E.  481,  and  Manly  Mfg.  Co.  v.  Broaddiis, 
94  Va,  647,  27  S.  E.  438.  The  sole  object  of  the  first  men- 
tioned case  was  to  test  the  constitutionality  of  the  Virginia 
election  law  approved  March  6,  1894.  To  accomplish  this 
certain  citizens  and  tax  payers  of  Brunswick  county  filed  a  bill 
alleging  that  an  election  had  been  held  under  this  law  and  cer- 
tain expenses  had  been  incurred  thereby;  that  bills  covering 
these  expenses  had  been  presented  to  and  allowed  by  the  Board 
of  Supervisors  of  the  county  and  warrants  drawn  on  the  county 
treasurer  therefor.  They  further  alleged  that  the  law  under 
which  the  election  had  been  held  was  unconstitutional  and  void, 
and  that  the  expenses  accruing  thereunder  were  therefore  not 
legal  charges  against  the  county,  and  praying  that  the  treasurer 
be  enjoined  from  paying  the  same.  This  court  held  that  the 
law  in  question  was  valid.  Judge  Keith,  after  concluding  his 
elaborate  and  able  opinion  on  the  constitutional  question,  which 
was  a  complete  decision  of  the  case,  added  these  words:  **If, 
however,  we  had  come  to  a  different  conclusion  as  to  the  con- 
stitutional question  involved  in  the  record  which  accompanies 
the  petition  in  this  case,  we  would  still  be  obliged  to  refuse  the 
appeal  asked  for,  as  the  plaintiff  had  a  plain  and  adequate 
remedy  at  law  under  section  836  of  the  Code  of  Virginia 
without  resorting  to  a  bill  in  chancery." 

It  may  be  that  the  remedy  for  the  improper  allowance  of  a 
claim  for  election  expenses  is  by  an  appeal  imder  section  836 
from  the  decision  of  the  Board  of  Supervisors;  but  it  is  ap- 
parent that  the  learned  judge  was  not  dealing  with  the  question 
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now  under  consideration^  nor  was  the  language  relied  on  neces- 
sary to  the  decision  then  made.  It  cannot^  therefore^  be  re- 
garded as  militating  against  the  view  taken  of  the  case  before  us. 

The  last  mentioned  case  of  Manly  Mfg.  Co,  y.  Broaddtu, 
supra,  holds  that  a  tax  payer  cannot  come  into  a  court  of  equity 
in  a  case  where  no  fraud  is  charged,  and  where  there  is  no  pre- 
tense that  the  Board  of  Supervisors  was  transcending  its  power, 
merely  to  settle  an  accoimt  between  a  claimant  and  the  board. 
The  facts  of  the  case  are  wholly  different  from  those  in  the 
present  case,  and  Judge  Keith,  in  delivering  the  opinion  of  the 
court,  says  it  is  unnecessary  to  decide  that  the  provision  which 
requires  the  attorney  to  appeal  at  the  instance  of  six  ''tax 
payers''  was  intended  to  be  in  lieu  of  the  right  of  tax  payers 
to  resort  to  a  court  of  equity,  and  we  make  no  decision  upon  it. 
The  opinion  of  the  learned  judge  recc^nizes  the  right  of  tax 
payers  to  come  into  a  court  of  equity  to  protect  their  interests 
in  a  great  variety  of  cases,  and  cites  authorities  in  support  of 
the  proposition.  These  cases  are  not  in  conflict  with  the  doc- 
trine we  have  annoimced  with  reference  to  the  jurisdiction  of 
a  court  of  equity  in  a  case  like  the  one  before  us,  and  we  con- 
clude what  we  have  to  say  on  this  subject  with  the  remark  that 
whatever  remedy  section  836  may  afford  as  against  a  claim  al- 
lowed by  the  Board  of  Supervisors  before  the  same  has  been 
paid,  it  certainly  furnishes  no  remedy  for  the  recovery  of 
moneys  illegally  diverted  from  and  already  paid  out  of  the 
public  treasury  which  is  the  object  of  the  present  suit. 

It  is  further  assigned  as  groimd  in  support  of  the  demurrer 
that  the  appellees  were  guilty  of  laches. 

The  evidence  shows  that  the. appellees  were  not  aware  that 
the  members  of  the  Boards  of  Supervisors  had  been  drawing 
extra  compensation  until  a  few  months  before  the  institution 
of  this  suit,  and  it  is  well  settled  that  laches  cannot  be  imputed 
to  those  who  are  ignorant  of  their  rights.     It  is  no  answer  to 
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say  that  the  books  of  the  board  were  open  to  the  public,  and 
could  have  been  examined  at  any  time.  No  duty  rested  upon 
iippellees  to  examine  the  records  kept  by  the  Board  of  Super- 
'\a8ors.  They,  in  common  with  other  tax  payers,  had  the  right 
to  presimie  that  their  chosen  representatives  and  agents  would 
faithfully  discharge  their  public  duties  within  the  law  that 
regulated  and  prescribed  those  duties,  and  that  they  would  not 
illegally  divert  the  public  funds  to  their  private  use.  The  ap- 
pellants represented  the  public,  and  they  cannot  escape  liability 
upon  the  ground  that  their  constituents  did  not  discover  sooner 
that  they  were  unlawfully  withdrawing  the  money  of  the  tax 
payers  from  the  public  treasury  and  appropriating  the  same  to 
their  individual  use. 

Further  detail  would  extend  this  opinion,  necessarily  long, 
4>eyond  reasonable  limits.  It  must,  therefore,  suffice  to  say 
that,  considering  all  of  the  objectioA3  made  to  the  scope  and 
purpose  of  the  bill,  we  are  of  opinion  that  the  demurrers  were 
properly  overruled. 

'  The  only  compensation  provided  by  law  for  a  supervisor  is 
Hxed  by  section  848  of  the  Code  of  1887,  which,  as  amended, 
is  now  found  in  Virginia  Code  (1904),  section  848.  It  is  there 
provided  that  each  supervisor  shall  receive  "three  dollars  per 
diem  for  the  time  he  shall  actually  attend,  and  five  cents  for 
each  mile  travelled  in  going  to  or  returning  from  the  place  of 
meeting;  but  no  per  diem  allowance  should  be  made  for  any 
time  occupied  in  travelling  where  mileage  is  allowed  therefor; 
provided  that  but  one  mileage  shall  be  allowed  for  any  one 
term  of  meeting  of  such  board ;  and  no  supervisor  shall  be  al- 
lowed to  draw  pay  for  more  than  ten  days'  attendance  in  any 


one  vear." 


The  record  shows  that  during  the  period  covered  by  this  in- 
quiry, the  members  of  the  Board  of  Supervisors  of  Norfolk 
county  appropriated  and  received  for  their  private  individual 
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use  thousands  of  dollars  in  excess  of  the  per  diem  and  mileage 
provided  by  the  plain  terms  of  the  statute.  The  justification 
offered  for  this  course  is  that  the  amount  received  was  for  at- 
tendance upon  committees,  and  for  other  alleged  beneficial  ser- 
vices rendered  by  them  to  the  county  in  their  official  capacity, 
and  was  no  more  than  these  services  were  reasonably  worth, 
and  that  their  action  in  this  behalf  was  in  accordance  with  the 
custom  of  their  predecessors  in  office.  This  may  not  have  been 
regarded  by  appellants  as  malfeasance,  and  it  was  doubtless  not 
done  with  an  evil  intent,  but  it  was  none  the  less  fraud  in  law 
upon  the  rights  of  the  tax  payers  of  the  county.  Services  ren- 
dered by  public  officers  do  not  partake  of  the  nature  of  con- 
tracts and  have  no  affinity  thereto.  In  short,  generally  speak- 
ing, the  nature  of  the  relation  of  a  public  officer  to  the  public 
is  inconsistent  with  either  a  property  or  a  contract  right.  Loving 
V.  The  Auditor,  76  Va.  942 ;  Holladay  v.  The  Auditor,  77  Va. 
425;  Frazier  v.  V.  M,  J.,  81  Va.  59;  Sinclair  v.  Young,  100 
Va.  284,  40  S.  E.  907 ;  Taylor  v.  Beckham,  178  U.  S.  548,  44 
L.  Ed.  1187,  20  Sup.  Ct.  890. 

In  Dillon  on  Municipal  Corporations,  Vol.  1,  sec.  233,  it  is 
said  :  "It  is  a  well  settled  rule  that  a  person  accepting  a  public 
office  with  a  fixed  salary  is  bound  to  perform  the  duties  of  the 
office  for  the  salary.  He  cannot  legally  claim  additional  com- 
pensation for  the  discharge  of  those  duties,  even  though  the 
salarv  be  a  verv  inadequate  remuneration  for  the  services.  Nor 
does  it  alter  tlie  case  that  by  subsequent  statutes  or  ordinances 
his  duties  within  the  scope  of  the  charter  powers  pertaining  to 
the  office  are  increased  and  not  his  salary.  Whenever  he  con- 
siders the  compensation  inadequate,  he  is  at  liberty  to  resign. 
The  rule  is  of  importance  to  the  public.  To  allow  changes  and 
additions  to  the  duties  properly  belonging  or  which  may  prop- 
erly be  attached  to  an  office  to  lay  a  foundation  for  extra  com- 
pensation would  soon  introduce  intolerable  mischief.    The  rule. 
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too,  should  be  very  rigidly  enforced.  The  statutes  of  the  legis- 
latures and  the  ordinances  of  our  municipal  corporations  seldom 
prescribe  with  much  detail  and  particularity  the  duties  annexed 
to  public  offices,  and  it  requires  but  little  ingenuity  to  run  nice 
distinctions  between  what  duties  may  and  what  may  not  be  con- 
sidered strictly  official;  and,  if  these  distinctions  are  much 
favored  by  courts  of  justice,  it  may  lead  to  great  abuse." 

To  the  same  effect  is  Mechem  on  Public  Officers.  This  au- 
thor says  that  unless  compensation  is  attached  by  law  to  an 
office  none  can  be  recovered.  A  person  who  accepts  an  office 
to  which  no  compensation  is  attached  is  presumed  to  undertake 
to  serve  gratuitously,  and  he  cannot  recover  anything  upon  the 
ground  of  an  implied  contract  to  pay  what  the  service  is  worth. 
In  section  862  of  this  work  it  is  said :  "Neither  can  he  recover 
extra  compensation  for  incidental  or  collateral  services  which 
properly  belong  to  or  form  a  part  of  the  main  office.  An  ex- 
press contract  to  pay  such  extra  compensation  or  an  express 
allowance  of  it  is  void." 

These  views  are  also  foimd  expressed  in  Throop  on  Public 
Officers,  and  by  other  text-writers. 

In  a  very  able  opinion  in  the  case  of  Delaplane  v.  CrenshaWy 
15  Gratt.  457,  Judge  Lee,  in  discussing  this  subject,  says:  "It 
is  certainly  a  marked  feature  in  our  system  of  offices  that  the 
compensation  of  piiblic  functionaries  shall  be  fixed  and  certain. 
It  is  a  great  and  pervading  principle  of  our  Code,  and  is  essen- 
tial to  the  purity  and  impartiality  of  the  government.  The  idea 
of  a  perquisite  of  office,  in  the  sense  of  a  fee  or  allowance  for 
services  beyond  the  ordinary  salary  or  settled  wages,  has  no 
place  in  our  legislation,  but  seems  to  be  repudiated  by  the  most 
necessary  implication.  Once  to  admit  it  is  to  open  a  wide  door 
for  imposition  and  corruption."  Further  the  learned  judge 
says:  "He  takes  the  office  on  the  terms  and  conditions  pre- 
scribed by  the  statute,  and  when  it  allows  a  fixed  and  definite 
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fee  for  the  service  whieh  he  is  to  perf orm^  I  think  it  is  very  far 
fetched  and  iUogical  to  say  that  he  acquires  also^  by  virtue  of 
his  appointment,  a  right  as  by  contract  to  a  portion  of  the 
property  of  the  citizen  in  respect  of  which  his  office  is  to  be  ex- 
ercised^ because  his  predecessors  in  the  office  may  have  been 
in  the  habit  of  taking  a  like  portion  without  objection  or  protest 
on  the  part  of  those  with  whose  property  they  had  been  called 
upon  to  deal.  The  only  contract  which,  as  it  seems  to  me,  can 
possibly  be  inferred  from  an  appointment  to  a  public  office  cre- 
ated by  statute,  with  special  fees  for  the  services  rendered,  and 
its  acceptance  is  an  agreement  on  hie  part  to  perform  the  duties 
of  the  office,  and  on  the  part  of  the  public  that  he  shall  be  en- 
titled to  the  fees  prescribed  by  the  act  when  the  services  shall 
have  been  rendered." 

These  principles  are  by  universal  consent  thoroughly  estab- 
lished throughout  this  coimtry,  and  the  public  welfare  demands 
that  they  should  be  enforced.  Payment  from  the  public  funds 
for  all  official  duties  rests  alone  upon  legislative  sanction,  which 
is  the  exclusive  compensative  powet  of  the  government.  U.  S. 
V.  Shields,  153  U.  S.  88,  38  L.  Ed.  645,  14  Sup.  Ot.  635 ;  Talbot 
v.  Sast  Mctchiasy  67  Me.  415 ;  White  v.  Inhabitants  of  Levant 
(Me.),  7  Atl.  Kep.  539;  Sykes  v.  Inhabitants  of  Hatfield 
(Mass.),  13  Gray.  347;  Ililman  v.  Board  of  Commissioners 
(Minn.),  86  N.  W.  890;  Wright  v.  Board  of  Commissioners 
(Mont.),  41  Pac.  271;  Jones  v.  Commissioners,  57  Ohio  St. 
189,  48  K  E.  882,  63  Am.  St.  710 ;  Albright  v.  County  of  Bed- 
ford,  106  Pa.  St.  582 ;  Hope  v.  Hamilton  County  (Tenn.),  47 
S.  W.  487;  Stone  v.  Bevans,  88  Minn.  127,  92  N.  W.  520,  97 
Am.  St.  506;  Snipes  v.  Winston,  126  X.  C.  374,  35  S.  E.  610, 
78  Am.  St.  666. 

In  obedience  to  the  foregoing  reasoning  and  the  authorities 
cited,  the  conclusion  is  plain  that  the  appellants  have  without 
authority  of  law  appropriated  to  their  own  use  the  public  funds 
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of  the  county  of  Norfolk,  and  that  they  should  be  required  to 
restore  the  same  to  the  public  treasury,  to  the  extent  that  they 
severally  appear  to  be  liable  therefor. 

Under  Eule  IX.  of  this  court,  the  appellees  assign  as  cross 
error  the  action  of  the  Circuit  Court  in  sustaining  the  pleas  of 
the  statute  of  limitations,  set  up  in  the  answers  of  the  appellants 
as  a  defense  in  part  to  the  bill. 

This  is  a  civil  proceeding  for  the  recovery  of  certain  sums  of 
money  claimed  to  be  due  by  the  appellants  to  the  county  of  Nor- 
folk, and  the  coimty  is  practically  the  complainant.  The  appel- 
lants are  only  constructive  or  implied  trustees,  and  in  such  cases 
it  seems  to  be  well  settled  that  the  bar  of  the  statute  applies. 

The  right  expressed  in  the  maxim  ^'nullum  tempus  occurit 
regV^  is  an  attribute  of  sovereignty  and  cannot  be  invoked  by 
counties  or  other  sub-divisions  of  the  State.  As  to  such  sub- 
divisions of  the  State  the  statute  runs  in  the  same  manner  and 
to  the  same  extent  as  against  natural  persons.  Wood  on  Lim. 
of  Actions,  sec.  53 ;  Dillon  on  Mim.  Corp.,  Vol.  2,  sec.  668 ; 
Armstrong  v.  Dalton,  4  Dev.  (N,  C.)  568 ;  Clements  v.  Ander- 
son, 46  Miss.  581;  Coimty  of  St.  Charles  v.  PoweU,  22  Mo. 
525,  66  Am.  Dec.  637 ;  City  of  Palle  v.  Scholtey  24  la.  283 ; 
May  V.  School  District  (Neb.),  34  N.  W.  377,  3  Am.  St.  206 ; 
Mount  V.  Lebanon,  21  Ohio  St.  643. 

In  a  note  to  Heirington  v.  Ilarlcins,  1  Rob.  591,  in  the  Va, 
Rep.  Anno.,  p.  273,  it  is  said:  "Statutes  of  limitations  run 
against  public  corporations,  whether  they  are  municipal  or 
mere  agencies  of  the  State.  Such  corporations  are  more  or  less 
branches  of  the  government,  and  necessarily  are  clothed  with 
the  attributes  and  incidents  of  sovereignty ;  yet  when  they  have 
power  to  sue  and  be  sued,  to  have  a  common  seal,  to  take  and 
hold  property,  and  transact  business,  they  are  governed  by  the 
same  laws  and  regulations,  and  subject  to  the  same  limitations, 
as  natural  persons,  unless  exempt  by  positive  law."     Citing: 
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Western  Lunatic  Asylum  v.  Miller,  29  W.  Va.  326,  1  S.  E. 
740,  6  Am.  St.  644,  and  McClanahan  v.  Western  Lunatic  Asy- 
lum,  88  Va.  466, 13  S.  E.  977. 

These  authorities  fully  sustain  the  conclusion  reached  by  the 
learned  judge  of  the  Circuit  Court,  that  the  appellants  were 
entitled  to  the  benefit  of  their  plea  of  the  statute  of  limitations. 

Upon  the  whole  case,  we  are  of  opinion  that  there  is  no  error 
in  the  decrees  appealed  from,  and  they  are  aflSrmed. 

Affirmed. 
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Swift  &  Co.  v.  Wood  and  Others. 
January  26,  1905. 

1.  Motion  fob  Judgment — Return  of  Notice — Computation  of  Time— Code, 

Sec.  S21J — Mandatory  Provision. — ^Notice  of  a  motion  for  a  juds:- 
ment  under  section  3211  of  the  Code  must  be  returned  to  the 
clerk's  office  within  five  days  after  the  service.  In  computing  the 
time  the  day  of  service  is  to  be  counted,  as  prescribed  by  Code, 
sec.  8,  but  not  the  date  on  which  the  notice  is  returned,  hence  a 
notice  served  February  21st  and  returned  February  26th  is  not 
within  the  time  prescribed,  and  a  judgment  by  default  rendered 
thereon  is  invalid.    The  provision  of  the  statute  is  mandatory. 

2.  Computation  of  Time — Sundays. — ^When  a  statute  prescribes  a  cer- 

tain number  of  days  within  which  an  act  is  to  be  done,  and  says 
nothing  about  Sunday,  it  is  to  be  included,  unless  the  last  day  falls 
on  Sunday,  in  which  case  the  act  may  generally  be  done  on  the 
succeeding  day;  but  if  the  act  may  be  lawfully  done  on  Sunday, 
and  the  last  day  falls  on  Sunday,  then  Sunday  is  not  to  be  excluded. 

3.  Statutes — Construction — Re-Enactment. — Where  a  statute  has  been 

construed  by  the  courts  and  then  re-enacted,  the  construction  given 
to  it  is  presumed  to  be  sanctioned  by  the  Legislature,  and  thence- 
forth becomes  obligatory  upon  the  courts. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Newport  News,  on  a  motion  to  vacate  a  judgment,  in  which  mo- 
tion the  defendants  in  error  were  the  plaintiffs,  and  the  plain- 
tiffs in  error  were  the  defendants. 

Affirmed. 
The  opinion  states  the  case. 
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William  C.  Stuart,  for  the  plaintiffs  in  error. 
R.  M.  Hiuisony  for  the  defendants  in  error. 
Hakkison,  J.,  delivered  the  opinion  of  the  court. 

On  the  16th  day  of  December,  1903,  notice  was  served  upon 
the  plaintiffs  in  error  that  the  defendants  in  error  would,  on 
the  21st  day  of  December,  1903,  move  the  Corporation  Court 
of  the  city  of  Newport  News  to  set  aside  and  declare  null  and 
void  a  pretended  or  alleged  judgment  obtained  by  the  plaintiffs 
in  error  on  March  11,  1901,  for  $263.64  and  interest. 

The  judgment  sou^t  to  be  set  aside  under  this  notice  had 
been  obtained  against  the  defendants  in  error,  on  motion,  under 
the  proceeding  provided  for  by  section  3211  of  the  Code;  and, 
among  other  grounds  assigned  for  setting  it  aside,  they  asserted 
that  the  notice  upon  which  the  judgment  was  obtained  had  not 
been  returned  to  the  clerk's  office,  as  provided  by  the  statute, 
within  five  days  after  its  alleged  service.  The  notice  was  served 
February  21,  1901,  and  returned  to  the  clerk's  office  on  the 
26th  of  that  month.  The  plaintiffs  in  error  insist  that  this 
return  of  the  notice  was  within  five  days  as  contemplated  by 
the  statute. 

This  question  has  been  settled  in  this  State  for  many  years 
by  the  decision  of  this  court  in  the  case  of  Tumbull  v.  Thomp- 
Sony  27  Gratt.  306.  In  that  case  the  objection  was  made  that 
the  original  process  commencing  the  suit  was  served  on  the  de- 
fendant February  3,  1862,  and  that  the  judgment  became  final 
on  the  3d  of  March,  1862,  in  violation  of  the  statute  which  de- 
clares that  no  judgment  by  default  on  scire  facias  or  summons 
shall  be  valid  if  it  becomes  final  within  one  month  after  the 
service  of  such  process.  Judge  Staples,  delivering  the  opinion 
of  the  court,  says :    **The  month  indicated  by  the  statute  is  of 
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course  a  calendar  month,  and  if  the  3d  day  of  February,  the 
day  of  the  service  of  the  process,  is  to  be  included  in  computing 
the  time,  then  the  judgment  did  not  become  final  within  a 
month  after  the  service  of  process."  The  learned  judge  then 
proceeds  as  follows :  "Without  undertaking  now  to  discuss  the 
doctrines  of  the  common  law  in  respect  to  the  days  to  be  in- 
cluded or  excluded  in  the  computation  of  time  under  statutes, 
it  is  sufficient  to  say  that  every  difficulty  in  regard  to  that  ques- 
tion has  been  removed  by  the  provisions  of  the  eighth  clause  of 
section  16,  chapter  16,  p.  115,  Code  of  1860.  That  section  de- 
clares that  where  a  statute  requires  a  notice  to  be  given,  or  any 
other  act  to  be  done  a  certain  time  before  any  motion  or  pro- 
ceeding, there  must  be  that  time,  exclusive  of  the  day  for  such 
motion  or  proceeding;  but  the  day  on  which  such  notice  is 
given,  or  such  act  is  done,  may  be  counted  as  part  of  the  time." 
By  virtue  of  this  statute  the  judgment  was  held  not  to  have  be- 
come final  within  one  month,  and  was  sustained  as  valid. 

The  construction  put  upon  this  statute  has  received  legislative 
approval  and  sanction;  the  same  section,  unchanged,  having 
been  re-enacted  as  sec.  8  in  the  Code  of  1887,  and  is  now 
foimd  without  amendment  in  the  Virginia  Code  (1904),  sec.  8. 
When  a  statute  has  been  construed  by  the  courts,  and  is  then 
re-enacted  by  the  Legislature,  the  construction  given  to  it  is 
presumed  to  be  sanctioned  by  the  Legislature,  and  thenceforth 
becomes  obligatory  upon  the  courts.  Mangus  v.  McCleUandy 
93  Va.  786,  22  S.  E.  364. 

Under  the  decision  in  Tumhull  v.  Thompson^  supra,  and  the 
construction  there  put  upon  the  statute,  a  notice  served  on  the 
21st  day  of  February,  1901,  and  returned  to  the  clerk's  office 
on  the  26th  day  of  that  month,  is  not  a  compliance  with  the 
statute  which  requires  such  notice  to  be  returned  to  the  clerk's 
office  within  five  days  after  service  of  the  same. 

Plaintiffs  in  error  further  contend  that  the  24th  dav  of  Feb- 
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ruary,  1901,  was  Sunday,  which  was  not  a  juridical  day,  and, 
therefore,  cannot  be  counted  in  computing  the  time.  This  po- 
sition is  not  tenable. 

Judge  Lewis,  speaking  for  this  court,  in  the  case  of  Bowles 
V.  Brauer,  et  aU.y  89  Va.  466,  16  S.  E.  356,  holds  that  when  a 
statute  prescribes  a  certain  number  of  days  within  which  an  act 
is  to  be  done,  and  says  nothing  about  Sunday,  it  is  to  be  in- 
cluded, unless  the  last  day  falls  on  Simday,  in  which  case  the 
act  may  generally  be  done  on  the  succeeding  day;  but  if  the 
act  may  be  lawfully  done  on  Sunday,  and  the  last  day  falls  on 
Sunday,  then  Sunday  is  not  to  be  excluded. 

The  provision  of  section  3211  of  the  Code,  with  respect  to 
returning  the  notice  to  the  clerk's  office  within  five  days  after 
its  service,  is  not,  as  contended,  merely  directory.  This  statute 
furnishes  a  summary  remedy  for  obtaining  a  judgment  for 
money,  and  where  the  judgment  is  by  default,  as  in  the  case  at 
bar,  its  terms  must  be  strictly  complied  with,  otherwise  the 
judgment  will  not  be  valid. 

For  these  reasons  the  judgment  complained  of  must  be  af- 
firmed. 

Affirmed. 
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Rtcfimonft. 

Norfolk  &  Western  Railway  Co.  v.  Town  of  Suffolk. 

'  January  26,  1905. 

1.  Municipal  Corpobations — General  Power  of  Taxation — License  Ta-r 

of  Railroad  Company. — A  power  conferred  on  a  municipal  corpora- 
tion to  require  a  license  tax  for  "any  business,  trade,  occupation, 
calling  or  any  other  thing,"  for  which  the  State  does  or  may  re- 
quire a  license,  is  a  general  power  of  taxation,  subject  only  to  such 
limitations  as  are  imposed  by  the  Constitution  of  the  State  or  of 
the  United  States,  and  under  it  a  municipal  corporation  could, 
under  the  Constitution  of  1869,  impose  a  license  tax  on  a  railroad 
company  doing  business  in  said  corporation.  It  was  immaterial 
that  the  railroad  company  was  obliged  to  operate  its  road  through 
the  corporation  in  order  to  discharge  its  duties,  since  the  ordinance 
imposing  the  tax  does  not  make  its  payment  a  condition  precedent 
to  the  right  of  the  company  to  carry  on  its  business. 

2.  Municipal  Corporations — General  Power  of  Taxation— Constitutional 

Law — Ad  Valorem  Tax. — A  municipal  corporation,  with  a  general 
power  of  taxation,  must  decide  primarily  whether  a  particular 
business  can  or  cannot  be  reached  by  the  ad  valorem  system,  and 
its  decision  will  not  be  disturbed  by  the  courts,  except  in  case  of 
plain  departure  from  the  constitutional  requirement.  The  fact  that 
the  State  taxed  the  property  of  a  company  on  the  ad  valorem  basis 
did  not,  under  the  Constitution  of  1869,  debar  a  municipal  corpora- 
tion, having  a  general  power  of  taxation,  from  imposing  a  license 
tax  on  the  same  company  for  the  privilege  of  doing  business  within 
its  limits. 

Error  to  a  judgment  of  the  Circuit  Court  of  Nansemond 
<;ounty,  affirming,  on  appeal,  a  judgment  of  the  Mayor  of  the 
town  of  SuflFolk,  imposing  a  fine  on  the  plaintiff  in  error  for 
•doing  business  in  said  town  without  a  license. 

Affirmed, 
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The  opinion  states  the  ease. 

Geo.  S.  Bernard^  Joseph  I.  Doran  and  Legh  R.  Watts,  for  the 
plaintiff  in  error. 

/.  U.  Surges,  for  the  defendant  in  error. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

This  controvei*sy  involves  the  construction  of  section  18  of 
the  charter  of  the  town  of  Suffolk,  and  the  validity  of  an  ordi- 
nance passed  in  pursuance  thereof,  imposing  a  license  tax  of 
$50  on  the  plaintiff  in  error  for  the  privilege  of  conducting  its 
business  in  that  town. 

The  language  of  the  charter  pertinent  to  this  enquiry  is  as 
follows:  "Whenever  any  business,  trade,  occupation,  calling 
or  any  other  thing  is  to  be  done  within  the  town  of  Suffolk  for 
which  a  State  license  is  or  may,  under  the  Constitution  of  this 
State,  or  the  Constitution  and  laws  of  the  United  States,  be 
required,  the  Coimcil  may  require  a  town  license  to  be  had  for 
doing  the  same." 

Conceding  the  soundness  of  the  proposition  that  the  intention 
of  the  State  to  clothe  a  mimicipal  corporation  with  a  portion  of 
its  own  sovereignty  in  the  matter  of  levying  taxes  must  be 
manifested  in  plain  and  unambiguous  terms,  the  court  is,  never- 
theless, of  opinion  that  the  phraseology  of  the  charter  in 
question  measures  up  to  that  requirement.  Language,  substan- 
tially the  same  as  that  employed  in  this  instance,  has  been  so 
repeatedly  and  so  recently  construed  by  this  court  to  confer 
upon  a  municipality  a  general  power  of  taxation,  subject  only 
to  such  limitations  as  may  be  imposed  by  the  Constitution  of 
the  State,  or  of  the  United  States,  that  a  discussion  of  the  sub- 
ject would  be  unprofitable.  Ould  Ji'  Carrington  v.  City  of  Rich- 
mond, 23  Gratt.  464,  14  Am.  Rep.  139 ;  Humphreys  v.  City  of 
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Norfolk,  25  Gratt.  97 ;  City  of  Norfolk  v.  Norfolk  Landmark 
Co,,  95  Va.  564,  128  S.  E.  959 ;  NewpoH  News,  £c.  R.  Co.  v. 
City  of  Newport  News,  100  Va.  157,  40  S.  E.  645;  Woodall  v. 
City  of  Lynchburg,  100  Va.  318,  40  S.  E.  915 ;  Blanchard  v. 
City  of  Bristol,  100  Va.  469,  41  S.  E.  948 ;  City  of  Norfolk  v. 
Griffith-Powell  Co.,  102  Va.  115,  45  S.  E.  889 ;  Cordon  v.  City 
of  Newport  News,  102  Va.  649,  47  S.  E.  828. 

It  is  sought,  however,  to  distinguish  this  case  from  the  fore- 
going authorities  on  the  theory  that  the  Legislature  cannot  be 
presumed  to  have  intended  to  authorize  the  town  of  Suffolk  to 
impose  upon  the  plaintiff  in  error  a  license  tax,  enforcible  by 
iine,  for  doing  a  business  which  it  was  required  by  statute  to 
transact  under  pain  of  forfeiture.  (The  sections  of  the  Vir- 
ginia Code,  1887,  relied  on,  sections  1200  and  1201,  have  since 
been  repealed.    Acts  1904,  p.  55.) 

The  argument  is  more  specious  than  sound,  and  carried  to  its 
logical  conclusion  would  have  afforded  a  ready  means  of  escape 
from  taxation  to  a  large  class  of  businesses  of  a  quasi  public 
nature,  for  the  exercise  of  which  a  license  tax  might  have  been 
imposed  under  the  Constitution  of  1869.  For  example :  Ordi- 
nary keepers,  express,  telegraph  and  telephone  companies^ 
street  railroad  companies,  and  the  like. 

The  statute  is  declaratory  merely  of  the  common  law  duty  of 
transportation  companies;  and  for  a  failure  to  discharge  that 
duty,  independently  of  statute,  they  would  be  liable  in  damages 
to  any  person  injuriously  affected  by  the  omission.  The  differ- 
entiating features,  therefore,  between  a  railroad  company  and 
other  common  carriers  is  that  for  a  failure  to  discharge  the 
duties  enumerated  in  section  1200  the  former  was,  in  addition 
to  its  common  law  liability,  amenable,  under  section  1201,  to  a 
forfeiture  of  not  less  than  $25  nor  more  than  $100,  recoverable 
by  the  injured  party  by  motion  or  action.  So  far,  consequently^ 
as  the  argument  that  the  Legislature  cannot  be  presumed  to 
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have  intended  to  delegate  to  the  town  of  Suffolk  authority  to 
demand  a  license  tax  of  a  railroad  company  for  doing  that 
which  the  law  required  it  to  do  is  concerned  on  principle  the 
argument  is  equally  applicable  to  all  other  public  service  cor- 
porations. 

That  the  business  of  railroad  companies  may  be  subjected  to 
a  license  tax  is  distinctly  declared  in  the  ca'ses  of  Anniston  v. 
Southern  Ry,  Co.^  112  Ala.  657,  20  South.  915,  and  Florida 
Cent.  R,  R,  Co.  v.  City  of  Columbia  (S.  C),  32  S.  E.  408. 

In  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  376,  27 
L.  Ed.  419,  2  Sup.  Ct.  265,  it  was  said  "that  the  power  of  the 
State  to  authorize  any  city  within  its  limits  to  enforce  a  license 
tax  on  trades  or  callings  generally,  especially  those  which  are 
qu/isi  public,  cannot  be  disputed;  and  that  whether  a  license 
fee  is  exacted  imder  the  power  to  regulate  or  the  power  to  tax, 
is  a  matter  of  indifference  if  the  power  to  do  either  exists."  Seo 
also  Postal  Tel.-C.  Co.  v.  City  Council  of  Charleston,  152  U.  S. 
692,  38  L.  Ed.  871,  14  Sup.  Ct.  1094. 

It  must  be  observed  that  the  ordinance  under  consideration 
does  not  make  the  payment  of  the  license  tax  a  condition  pre- 
cedent upon  which  the  right  of  the  plaintiff  in  error  to  carry 
on  its  business  depends.  It  merely  imposes  the  tax,  and  the 
abilitv  to  fine  for  a  violation  of  the  ordinance  is  a  remedial  in- 
cident  of  the  original  power.  Blanchard  v.  City  of  Bristol^ 
supra. 

This  is  made  plain  by  the  case  of  Home  Ins.  Co.  v.  City  of 
Augusta,  93  U.  S.  122,  23  L.  Ed.  825,  where,  in  discussing  the 
character  of  a  license  tax,  the  court  said :  'This  court  (in  the 
License  Tax  Cases,  5  Wall.  462,  18  L.  Ed.  497)  held  that  the 
payment  required  was  a  special  tax,  levied  in  the  manner  de- 
scribed ;  that  the  penalty  provided  was  a  mode  of  enforcing  its 
payment ;  and  that  the  license,  when  issued,  was  only  a  receipt 
for  the  tax.     ...     In  the  ordinance  in  question  the  tax  is 
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designated  'a  license  tax/  but  its  payment  is  not  made  a  condi- 
tion precedent  to  the  right  to  do  business.  No  special  penalty 
is  prescribed  for  its  non-payment,  and  no  second  license  is  re- 
quired to  be  taken  out.  Had  the  ordinance  been  otherwise  in 
these  particulars,  we  have  seen,  viewing  the  subject  in  the  light 
of  the  'License  Tax  Cases/  that  the  result  would  have  been  the 
same." 

Finally,  it  is  insisted  that  if  the  Legislature,  by  section  18 
of  the  charter,  intended  to  give  the  town  council  power  to  re- 
quire a  railroad  company  to  take  out  a  license  and  pay  a  tax 
for  the  privilege  of  doing  business  therein,  the  section  is  uncon- 
stitutional, because  contrary  to  the  provisions  of  section  4  of 
Article  X.  of  the  State  Constitution. 

That  section,  it  will  be  recalled,  after  authorizing  the  levy  of 
a  license  tax  upon  certain  ^)ecified  businesses,  concludes,  "and 
all  other  businesses  that  cannot  be  reached  by  the  ad  valorem 
system." 

With  respect  to  the  foregoing  provision,  this  court  said,  in 
Gordon  v.  City  of  Newport  News,  supra.  *The  Legislature,  or 
a  mimicipality  possessing  full  powers  of  taxation  under  its 
charter,  must  decide  primarily  whether  a  particular  business 
can  or  cannot  be  reached  by  the  ad  valorem  system;  and  with 
the  exercise  of  their  discretion,  the  courts  may  not  interfere, 
except  in  case  of  a  plain  departure  from  the  constitutional  re- 
quirement. The  question  is  one  of  power  and  not  of  policy,  so 
far  as  the  courts  are  concerned ;  and  they  are  without  authority 
to  control  legislative  discretion,  even  if  in  their  opinion  it  is 
violative  of  sound  principles  of  political  economy,  unless  in  its 
exercise  it  contravenes  some  provision  of  the  Constitution  of 
the  State,  or  of  the  United  States.  Subject  only  to  that  limita- 
tion, the  discretion  of  the  legislative  department  of  the  gov- 
ernment in  the  administration  of  the  fiscal  affairs  of  the  Com- 
monwealth is  exclusive  and  supreme." 
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It  not  only  cannot  be  affirmed  that  the  imposition  of  a  license 
tax  on  the  business  of  the  plaintiff  in  error  is  **a  plain  departure 
from  the  constitutional  requirement,"  but,  under  similar  char- 
ters, such  action  on  the  part  of  city  councils  has  been  sanctioned 
by  this  court  in  the  analogous  cases  of  Newport  News,  &c.  R. 
Co.  V.  City  of  Newport  News,  supra,  and  Postal  TeL-Caile  Co. 
V.  City  of  Norfolk,  101  Va.  125,  43  S.  E.  207. 

In  the  latter  case,  the  court  said :  "A  city  ordinance  impos- 
ing a  privilege  tax  on  a  telegraph  company  is  not  in  conflict 
with  section  4,  Article  X.,  of  the  Constitution  of  the  State,  per- 
mitting the  Legislature  to  impose  a  license  tax  on  any  business 
which  cannot  be  reached  by  the  ad  valorem  system.  The  tax 
imposed  by  the  ordinance  is  a  tax  imposed  upon  the  privilege 
of  doing  business  in  the  city  and  is  wholly  different  from  a 
property  tax.  It  is  immaterial  that  the  State  taxes  the  property 
of  the  company  on  the  ad  valorem  system.  The  two  subjects  of 
taxation  are  wholly  different,  and  both  may  be  taxed  without 
being  obnoxious  to  the  objection  that  it  is  double  taxation." 

The  above  authorities  show  conclusively  that  the  last  conten- 
tion is  without  merit  and  cannot  be  maintained. 

It  must  be  remembered  that  this  case  arose  under  the  Con- 
stitution of  1869,  and  what  has  been  said  with  respect  to  the 
power  of  the  defendant  in  error  to  impose  the  license  tax  in 
question  has  no  reference  to  a  case  arising  under  the  present 
Constitution. 

For  these  reasons  the  judgment  of  the  Circuit  Court  of 
Xansemond  county  is  without  error,  and  must  be  affirmed. 

Affirmed. 
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Farley  v.  Thaltttmer.   . 
January  26,  1905. 

1.  Slander — Privileged  Communications — Functions  of  Court  and  Jury. — 

Whether  or  not  the  occasion  when  alleged  slanderous  words  were 
spoken  is  privileged  is  a  question  for  the  court,  but  whether — ^there 
being  evidence  tending  to  prove  malice — ^the  occasion  was  abused 
and  the  words  were  spoken  of  malice,  Is  a  question  for  the  jury, 
which  the  court  cannot  take  from  them. 

2.  Slander — P rivileged   Communications — Violent  Language — Actu<il 

Malice — Question  for  Jury. — If  the  defendant  acts  in  the  perform- 
ance of  a  duty,  legal  or  social,  or  in  defense  of  his  own  interests, 
the  occasion  is  privileged,  but  strong  or  violent  language,  dispro- 
portioned  to  the  occasion,  may  raise  an  inference  of  malice  and 
destroy  what  would  otherwise  be  a  privilege.  Whether  such  an 
Inference  is  to  be  drawn  from  the  language  used,  or  the  circum- 
stances under  which  it  was  uttered,  is  a  question  for  the  jury.  The 
questions  of  good  faith,  belief  in  the  truth  of  the  statement,  and 
the  existence  of  actual  malice,  are  for  the  jury. 

3.  Slander— P rivileged  Communications — Actual  MaUce— Burden  of 

Proof. — If  the  communication  be  privileged,  the  burden  is  on  the 
plaintiff  to  prove  actual  malice  in  order  to  warrant  any  recovery 
at  all.  The  malice  may  be  shown  either  by  construction  of  the 
words  spoken,  or  by  facts  and  circumstances  connected  therewith, 
or  in  the  situation  of  the  parties  adequate  to  authorize  the  con- 
clusion. 

Error  to  a  judgment  of  the  Circuit  Court  of  the  city  of  Rich- 
mond, in  an  action  of  trespass  on  the  case  in  slander,  wherein 
the  plaintiff  in  error  was  the  plaintiff,  and  the  defendant  in 
error  was  the  dofondant. 

liei^rsed. 
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The  opinion  states  the  case. 
Sands  &  Sandsy  for  the  plaintiff  in  error. 
Meredith  &  Coche^  for  the  defendant  in  error. 
Cardwell,  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  in  error,  Ellen  J.  Farley,  a  young  lady  of  twenty- 
three  years  of  age,  was,  on  the  5th  day  of  November,  1900, 
and  for  some  months  prior,  in  the  employ,  as  a  clerk  or  sales- 
woman, of  Isaac  <fe  Moses  Thalhimer,  in  their  dry-goods  store 
conducted  on  Broad  street,  in  the  city  of  Richmond,  under  the 
firm  name  of  Thalhimer  Bros.,  and  on  the  morning  of  the  6th 
of  November,  1900,  she  was  discharged  from  her  employment 
by  Moses  Thalhimer,  on  the  alleged  ground  that  she  had  on 
the  day  before  been  guilty  of  the  theft  of  a  handkerchief  and 
two  yards  of  ribbon  from  a  different  department  of  the  store  to 
that  in  which  she  was  employed. 

This  action  is  brought  by  the  plaintiff  in  error  against  the 
defendant  in  error,  Moses  Thalhimer,  to  recover  damages  for 
slanderous  and  insulting  words,  alleged  to  have  been  used  by 
defendant  in  error  on  the  occasion  of  the  discharge  of  the 
plaintiff  in  error,  and  on  a  subsequent  date,  January  17,  1901, 
when  she  \^sited  the  store  of  Thalhimer  Bros,  to  collect  a 
balance  due  her  on  her  salary  at  the  time  of  her  discharge. 

The  declaration  contains  four  counts.  The  first  count  alleges 
that  on  the  morning  of  November  5  plaintiff  in  error  pur- 
chased at  the  store  of  Thalhimer  Bros,  a  handkerchief  and  two 
yards  of  ribbon,  and  openly  deposited  the  same  in  an  open 
cabinet  drawer  until  the  evening  of  that  day,  when  she  carried 
them  with  her  when  she  left  the  store  after  that  day's  employ- 
ment ;  that  on  her  return  the  next  morning  defendant  in  error 
called  her  **around  to  one  side"  of  the  store,  and  falsely  and 
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maliciously  said  to  a  Miss  Chisholm,  another  employee,  in  the 
presence  of  a  Miss  Allen  and  others,  as  follows:  "Miss  Chis- 
holm, is  this  your  friend  ?  If  so,  I  suppose  you  will  be  glad  to 
cut  the  acquaintance  of  a  common  thief,  won't  you?  That  is 
what  she  is.  Do  you  know  what  I  would  like  to  do  with  you, 
anyway?  I  would  like  to  take  you  down  stairs  and  have  you 
stripped  and  take  a  cowhide  and  strike  you  from  your  head  to 
your  heels.  There  goes  a  thief,  a  thief.''  The  second  count 
alleges  the  same  words  as  insulting,  and  tending  to  a  breach 
of  the  peace.  The  third  count  sets  forth  that  the  plaintiff  in 
error  on  January  17,  1901,  went  to  the  store  of  Thalhimer 
Bros,  to  secure  the  balance  of  her  wages,  and  that  then  and 
there,  in  the  presence  of  Mrs.  A.  L.  Pugh,  Mrs.  James  Farley, 
and  others,  defendant  in  error  used  the  following  words :  "You 
won't  get  it.  It  took  you  a  long  time  to  find  out  that  I  owed 
you  anything,  and  it  will  take  you  a  still  longer  one  to  collect 
it.  You  know  how  to  make  it.  Go  ahead  and  make  it.  I  see 
you  are  looking  for  trouble,  and  you  can  get  it  good,  and  plenty 
of  it.  I  am  fixed  for  you.  I  will  let  you  down  easy.  I  called 
you  a  thief  before,  and  I  call  you  one  now,  and  a  good  one  at 
that.  That  girl  is  a  thief.  I  caught  her  stealing  in  my  store, 
and  I  can  prove  it.  If  I  had  gone  over  to  her  mother's  house 
I  would  have  found  out."  The  fourth  count  alleges  the  same 
words  as  insulting  and  tending  to  a  breach  of  the  peace. 

Defendant  in  error  responding  to  the  demand  of  plaintiff  in 
error  for  a  statement  of  his  defenses,  answered:  "First,  not 
guilty ;  second,  that  while  he  did  not  use  the  language  set  forth 
in  the  declaration,  he  did  accuse  her  of  having  stolen  a  hand- 
kerchief and  a  piece  of  ribbon  from  the  store  of  Thalhimer 
Brothers;  third,  that  the  charge  was  true;  fourth,  privileged 
communications;  and  it  is  agreed  as  to  the  second  defense  the 
defendant  bears  the  same  responsibility  as  if  a  plea  of  justifica- 
tion had  been  entered  formerly." 
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At  the  trials  after  the  evidence  on  both  sides  was  offered, 
certain  instructions  were  asked  for,  by  both  plaintiff  in  error 
and  the  defendant  in  error,  in  both  sets  of  which  the  question, 
whether  the  words  alleged  as  slanderous  were  spoken  mali- 
ciously or  not,  was  left  for  the  determination  of  the  jury,  but 
the  court  rejected  all  of  the  instructions  asked  for,  and  gave  in 
heu  thereof  its  own  instruction,^  as  follows : 

"The  jury  are  instructed  that  it  appearing  from  all  the  evi- 
dence that  the  words  chained  in  the  first  and  second  counts  of 
the  declaration  to  have  been  spoken  by  the  defendant  were,  if 
spoken  at  all,  spoken  in  the  defendant's  place  of  business  to 
the  plaintiff,  or  to  one  or  more  of  his  employees,  and  must  be 
regarded  as  privileged  communications. 

*'And  it  further  appearing  from  all  the  evidence  that  the 
words  charged  in  the  third  and  fourth  counts  of  the  declaration 
to  have  been  spoken  by  defendant,  if  spoken  at  all,  were  spoken 
to  the  plaintiff  and  her  friends  whom  she  had  brought  with  her 
as  participants  with  her  in  an  interview  sought  by  them  with 
the  defendant  in  his  place  of  business — they  must  equally  be 
regarded  as  privileged  communications. 

'^And  there  being  no  evidence  to  justify  an  imputation  to  the 
defendant  of  actual  malice,  the  jury  must  find  for  the  defend- 
ant." 

The  jury  returned  their  verdict  in  these  words :  "We,  the 
jury,  upon  the  issue  joined,  find  for  the  defendant  upon  the 
instructions  of  the  court." 

It  seems  too  well  settled  in  this  State  to  admit  of  extended 
discussion  that  while  it  is  within  the  province  of  the  trial  court 
to  determine  whether  or  not  the  occasion  when  alleged  slander- 
ous or  insulting  words  were  spoken  or  written  was  privileged ; 
whether  they  were  spoken  or  written  with  or  without  malice 
is  a  question  for  the  jury  under  proper  instructions.  Dillard  v. 
Collins,  25  Gratt.  363 ;  Chaifin  v.  Lynch,  83  Va.  106,  1  S.  E. 
803,  8.  c.  Ih.  884,  6  S.  E.  474;  Strode  v.  Clements.  90  Va.  557, 
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19  S.  E.  177;  Eeusch  v.  Roanoke,  &c.  Co.,  91  Va.  534,  22  S. 
E.  358;  Brown  v.  N.  &  F.  B.  Co.,  100  Va.  619,  42  S.  E.  664; 
Tyret  v.  Harrison,  700  Va.  542,  42  S.  E.  295. 

It  is  true,  as  was  held  in  Reusch  v.  Roanoke,  &c.  Co.,  supra^ 
the  court  may  properly  refuse  an  instruction  submitting  the 
question  of  malice  to  the  jury  where  "there  is  no  legal  evidence 
in  the  record  to  suggest  nwlicey^  but  where  there  is  evidence 
tending  to  show  malice  in  the  utterance  of  the  words  spoken, 
or  in  the  published  communication,  that  question  cannot  be 
properly  taken  from  the  jury. 

"Where  the  defendant  acts  in  performance  of  a  duty,  legal 
or  social,  or  in  defense  of  his  own  interests,  the  occasion  is 
privileged,  ....  but  strong  or  violent  language,  dis- 
proportional  to  the  occasion,  may  raise  an  inference  of  malice, 
and  thus  lose  the  privilege  that  would  otherwise  attach  to  it.'' 
Tyree  v.  Harrison,  supra. 

It  is  also  true,  as  contended  by  the  learned  counsel  for  de- 
fendant in  error,  that  where  the  words  complained  of  were 
privileged  commimications,  the  burden  is  upon  the  plaintiff  to 
prove  actual  malice  before  he  can  be  entitled  to  a  recovery. 
The  plaintiff  in  such  a  case  must  show  malice,  either  by  con- 
struction of  the  spoken  or  written  matter,  or  by  facts  or  cir- 
cumstances connected  with  that  matter,  or  in  the  situation  of 
the  parties,  adequate  to  authorize  the  conclusion.  Dillard  v. 
Collins,  supra.  But,  though  the  occasion  is  privileged, 
strong  and  violent  language,  disproportioned  to  the  occasion, 
may  raise  an  inference  of  malice,  and  thus  obviate  the  priv- 
ilege that  would  otherwise  attach  to  it,  and  whether  such 
an  inference  is  to  be  drawn  from  the  language  used  or  the 
circumstances  in  which  it  is  used,  etc.,  is  a  question  for  the 
jury.  The  questions  of  good  faith,  belief  in  the  truth  of  the 
statement,  and  the  existence  of  actual  malice  remain  also  for 
the  jury.     Tyree  v.  Harrison,  supra,  and  authorities  cited. 

As  was  said  in  the  opinicm  in  Dillard  v.  Collins,  supra,  ^*The 
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law  holds  the  aegis  of  its  protection  not  only  over  the  person 
and  property  of  the  citizen,  but  vigilantly  guards  as  equally 
sacred  his  personal  reputation  and  character.  And  where  one 
assails  the  character  of  his  fellowman,  and  would  secure  him- 
self from  responsibility  upon  the  gi'ound  that  what  he  has 
spoken  or  written  was  only  done  confidentially  and  with  no 
intent  to  injure,  and  without  malice,  he  must  be  careful  that 
what  he  said  or  wrote  comes  within  the  well-defined  qualifica- 
tions which  the  law  attaches  to  confidential  or  privileged  com- 
munications." 

We  do  not  mean  to  question  at  all  the  soundness  of  the 
ruling  in  Reusch  v.  Roancke,  dec.  Co.^  supra,  and  other  authori- 
ties cited  and  relied  on  by  defendant  in  error,  that  the  trial 
court  may  properly  refuse  an  instruction  submitting  the  ques- 
tion of  malice  to  the  jury  "when  there  is  no  legal  evidence  in 
the  record  to  suggest  malice/'  Arc,  or  may  not  instruct  the 
jury  in  such  a  case  that  there  is  not  such  e\ddence  in  the 
record,  but  we  do  mean  to  say  that  when  there  is  any  legal  evi- 
dence in  the  case  tending  to  prove  that  the  language  spoken  or 
written  was  disproportional  in  strength  and  \iolence  to  the  occa- 
sion when  spoken  or  written,  though  the  occasion  was  privileged, 
which  may  raise  an  inference  of  malice,  thereby  destroying 
the  privilege  that  would  otherwise  attach  to  it,  the  question  of 
malice  in  the  use  of  the  words  spoken  or  written  cannot  be 
properly  taken  from  the  jury. 

As  the  case  at  bar  has  to  be  remanded  for  a  new  trial  because 
of  the  error  in  not  leaving  to  the  jury  the  question  whether  the 
words  alleged  as  slanderous  were  spoken  maliciously  or  not,  and 
in  giving  the  court's  own  instruction,  above  set  out,  taking  that 
question  from  the  jury,  we  refrain  from  reviewing  the  evidence 
further  than  is  necessary,  in  our  opinion,  to  justify  that  con- 
clusion. 

It  is  an  admitted  fact  that  the  plaintiff  in  error,  on  November 
5, 1900,  obtained  a  handkerchief  and  a  piece  of  ribbon  from  the 
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stock  of  Thalhimer  Bros.,  and  carried  them  away  with  her  that 
evening  when  she  quit  work.  Therefore,  an  important  question 
in  the  case  was  whether  she  paid  for  them,  or  took  them  with- 
out making  payment.  She  claimed  that  she  did  pay  for  them, 
while  defendant  in  error  insisted  that  she  did  not.  In  her  tes- 
timony she  swears  to  the  use  of  the  words,  and  as  to  the  circum- 
stances in  which  they  were  used  on  November  6,  1900,  as  al- 
leged in  the  first  and  second  counts  of  the  declaration,  adding 
that  defendant  in  error  also  said:  **That  accounts  for  the 
handkerchief  you  lost  in  the  store  that  you  said  your  mother 
had  bought  up  the  street  that  had  our  private  mark  on  it." 
That  when  she  was  dismissed,  defendant  in  error  snatched  a 
handkerchief  from  the  front  of  her  dress  and  followed  her 
through  the  store,  waiving  the  handkerchief,  saying,  "There 
goes  a  thief,  a  thief,''  and  that  when  she  was  about  to  go  out  of 
the  store  he  jumped  in  front  of  her  and  said,  "Don't  you  ever 
dare,  as  long  as  you  live,  to  darken  those  doors  again." 

As  to  the  charge  in  the  third  and  fourth  counts  of  the 
declaration,  plaintiff  in  error  testified  as  follows: 

"Well,  on  the  17th  of  January  father  was  sick,  and  I  was 
out  of  employment  and  could  not  get  work,  and  I  needed  this 
money,  and  being  on  the  street  with  my  aunt,  I  asked  her  to  go 
in  with  me  as  I  asked  Mr.  Moses  (Thalhimer)  for  the  money,* 
and  she  consented  to  go  with  me,  and  when  we  went  in  I  asked 
for  Moses  Thalhimer — asked  one  of  the  girls — ^and  when  he 
came  to  me  I  told  him  that  when  he  discharged  me  he  owed 
me  for  a  week  and  three  days,  and  I  had  come  for  a  settlement. 
He  replied :  'You  won't  get  it ;  it  took  you  a  long  time  for  you 
to  find  out  that  I  owed  you  anything,  and  it  will  take  you  still 
longer  to  collect  it.'  He  says:  'You  know  how  to  collect  it. 
Go  ahead  and  collect  it.'  He  says :  'I  find  you  are  looking  for 
trouble,  and  you  will  get  it.  I  let  you  down  easy.'  He  said : 
'You  came  into  this  store  once  before — for  what?'  He  said: 
*You  had  a  gaJl  to  come  in  here  before  all  these  ladies  who 
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know  what  you  are.'  He  asked  my  aunt  if  she  was  my  mother; 
she  replied  *No.'  He  said ;  *1  caught  that  girl  stealing  in  my 
store,  and  I  can  prove  it.  She  is  a  thief,  and  a  good  one  at 
that/  There  were  present  Mrs.  Pugh  and  my  aunt,  and  there 
were  two  or  three  customers  right  near  us.  I  don't  remember 
who  they  were.  They  were  near  enough  to  turn  aroimd  and 
listen  to  the  conversation  that  passed.  Then  there  was  some 
other  conversation,  after  which  I  left  without  getting  the 
money." 

The  plaintiff  in  error  was  corroborated  in  her  statement  as 
to  the  occurrences  of  January  17,  1901,  very  fully  by  her 
aunts,  Mrs.  Pugh  and  Mrs.  Farley,  who  accompanied  her  to 
Thalhimer  Bros',  store,  and  to  some  extent,  at  least,  by  other 
\vitne8ses  as  to  the  occurrences  of  November  6,  1900;  while 
defendant  in  error,  testifying  in  his  own  behalf,  denied  the  use 
of  the  language  charged  in  the  declaration,  and  the  statements 
made  by  plaintiff  in  error,  but  insisting  that  the  charge  he 
made,  that  the  handkerchief  and  ribbon  had  been  stolen,  was 
true,  and  he  is  corroborated  by  other  witnesses  examined  in 
his  behalf.  Therefore,  there  was  a  conflict  in  the  evidence 
throughout  on  every  material  question  in  the  case,  and  it  was 
for  the  jury  to  determine  the  credibility  of  the  witnesses  and 
the  weight  to  be  given  to  their  statements.  In  other  words, 
there  was  evidence  tending  to  sustain  the  theory  of  plaintiff  in 
eiTor,  and  hence  the  question  of  whether  there  was  malice  on 
the  part  of  defendant  in  error  should  have  been  submitted  to 
the  jury. 

We  are,  therefore,  of  opinion  that  the  Circuit  Court  erred  in 
taking  from  the  jury  the  question,  whether  the  words  alleged 
as  slanderous  were  spoken  maliciously  or  not,  and  the  judgment 
complained  of  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial  to  be  had  in  accordance  with  this  opinion. 

Reversed, 
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Wheelweight  and  Others  v.  Commonwealth. 

January  26,  1905. 

1.  Richmond,  Fredericksburg  &  Potomac  Railroad— Paroltel  Road — 

Constitutional  Provision. — The  purpose  of  the  saving  clause  In  sec 
166  of  the  Constitution  (1902),  relating  to  paralleling  the  Richmond, 
Fredericksburg  &  Potomac  Railroad,  and  of  the  act  passed  in  pur- 
suance thereof,  was  merely  to  protect  the  State's  interest  in  that 
railroad,  by  guarding  against  competition  in  the  transportation  of 
passengers  between  the  city  of  Richmond  and  the  city  of  Washins- 
ton,  and  not  to  prohibit  the  granting  of  a  charter  to  build  a  rail- 
road which  would  parallel  the  line  of  the  first  mentioned  road  for 
about  twenty  miles  out  from  the  city  of  Richmond,  and  then  reach. 
gut  to  the  other  points  in  the  State  not  provided  with  railroad 
facilities. 

2.  Statutes — Comtrudion— Obstructing  Enterprise — Exception  to  Statu- 

tory Policy. — Statutes  which  interfere  with  legitimate  enterprises,, 
or  limit  the  right  to  construct  or  operate  legitimate  industries,  or 
which  constitute  an  exception  to  a  well  defined  statutory  policy,, 
should  be  construed  strictly. 

Appeal  from  State  Corporation  Commission. 

Reversed. 
The  opinion  states  the  case. 

Munford,  Hiinion,  Williams  &  Anderson,  for  the  appellants. 

Attorney-General  William  A.  Anderson,  for  the  Common- 
wealth. 
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Oardwell,  J.,  delivered  the  opinion  of  the  court. 

Thomas  S.  Wheelwright  and  others  presented  to  the  State 
Corporation  Commission  articles  of  association,  in  order  that 
they  might  be  incorporated  under  the  corporate  name  of  the 
Kichmond  &  Chesapeake  Bay  Railway  Company,  the  articles- 
of  association  presented  being  in  accordance  with  the  require- 
ments of  section  2  of  chapter  11.  of  An  Act  Concerning  Cor- 
porations, which  became  a  law  on  the  21st  day  of  May,  1903. 
Acts  1902-3-4,  pp.  437-484. 

The  purposes  of  the  incorporation  are  the  construction  and 
operation  of  two  railroads,  one  from  the  city  of  Richmond  to 
a  point  on  the  Rappahannock  river,  near  Tappahannock,  and, 
crossing  the  Rappahannock  river,  to  have  its  terminus  on  the 
Chesapeake  Bay  at  some  point  within  the  county  of  Northimi- 
berland,  or  the  county  of  Lancaster;  the  other  line,  from  the 
city  of  Richmond  to  a  point  on  the  Chesapeake  Bay  within  the 
counties  of  Gloucester,  Mathews  or  Middlesex,  as  may  be 
selected  by  the  company.  As  to  both  lines,  the  articles  of  as- 
sociation, in  describing  the  route,  provide  that  it  shall  be  from 
within  the  city  of  Richmond,  ** thence  through  the.  counties  of 
Henrico  and  Hanover,  via  the  town  of  Ashland,  or  such  other 
route  as  may  be  selected  by  said  company."  Following  the- 
words  just  quoted,  there  is  a  further  description  of  the  routes 
along  which  the  proposed  lines  are  to  be  run,  but  it  is  not 
necessary  to  the  determination  of  the  question  presented  to  this 
court  that  they  be  set  out  here. 

The  town  of  Ashland  is  in  Hanover  county,  about  sixteen 
miles  north  of  the  city  of  Richmond,  and  the  Richmond,  Fred- 
ericksburg &  Potomac  Railroad  Company  has  its  line  of  rail- 
road running  from  the  city  of  Richmond  to  the  town  of  Ash- 
land, and  beyond,  through  the  county  of  Hanover,  and  further 
north.     Under  the  proposed  charter  the  applicants  can  con- 
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struct  and  operate  a  railroad  parallel  to  the  R.,  F.  &  P.  railroad 
line  as  far  as  the  town  of  Ashland,  and  up  to  the  point  where 
the  latter  road  crosses  the  county  line  of  Hanover  county,  the 
distance  of  which  parallel  line  would  be  twenty  miles,  or  a  little 
more. 

The  application  for  a  charter  to  construct  this  so-called  par- 
allel line  to  Ashland,  thence  to  Tappahannock  and  other  points 
northeast  of  Richmond,  was  refused  by  the  State  Corporation 
Commission,  not  because  the  charter  applied  for  would,  in  fact, 
conflict  with  section  12  of  chapter  II.  of  the  Act  Concerning 
Corporations,  supra^  but  might  possibly  conflict  therewith,  the 
Commission  "perceiving  no  other  objection  to  issuing  the  char- 
ter." 

From  the  order  of  the  Corporation  Commission  refusing  to 
issue  the  charter,  an  appeal  is  taken  to  this  court. 

Section  166  of  the  present  Constitution  gives  the  right  to 
^very  railroad  company  in  the  State,  subject  to  such  reasonable 
regulations  as  may  be  prescribed  by  law,  to  parallel,  intersect, 
connect  with,  or  cross  with  its  roadway,  any  other  railroad  or 
railroads,  but  provides  further  as  follows:  "Nothing  in  this 
section  shall  deprive  the  General  Assembly  of  the  right  to  pre- 
vent by  statute,  repealable  at  pleasure,  any  railroad  from  being 
built  parallel  to  the  present  line  of  the  Richmond,  Fredericks- 
burg &  Potomac  Railroad  Company."  Pursuant  to  section 
166  of  the  Constitution,  the  Legislature  enacted  section  12  of 
Chapter  11.  of  the  Act  Concerning  Corporations,  supra,  which 
provides:  "No  railroad  company  chartered  imder  this  act,  or 
whose  charter  may  be  amended  under  this  act,  shall  have  power 
to  build  any  railroad  parallel  to  the  line  of  the  Richmond, 
Fredericksburg  &  Potomac  railroad." 

The  contention  of  appellants  is  that  the  intention  of  the 
statute  was  to  forbid  the  issuing  of  a  charter  to  build  a  railroad 
reasonably  and  substantially  parallel  with  the  entire  line  of  the 
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R.,  F.  «t  P.  Railroad  Company,  and  that  the  statute  cannot  and 
should  not  be  so  construed  as  to  prevent  railroads,  running  from 
Riclimond  city  to  other  parts  of  Virginia,  from  running  a  short 
distance  in  the  same  direction  of  the  R.,  F.  &  P.  railroad,  and 
that  such  lines  could  not  and  would  not  in  any  way  interfere 
with  the  R.,  F.  &  P.  railroad. 

It  is  manifest  from  the  opinion  of  the  Corporation  Commis- 
sion, made  a  part  of  the  record  before  us,  that  tlie  Commission 
considered  the  contention  of  apjellants  just  set  out  as  having 
great  force,  but  denied  the  charter  only  for  the  reason,  as  the 
opinion  states,  that  they  deemed  it  best  that  the  statute  in 
question  should  be  construed  by  this  court,  and  its  purpose  and 
meaning  finally  fixed  and  settled.     The  opinion  says: 

"The  great  bulk  of  the  business  of  the  Richmond,  Freder- 
icksburg &  Potomac  railroad  consists  of  through  traffic,  and 
it  is  doubtless  true  that  the  running  either  of  an  electric  or 
steam  railroad  from  Richmond  to  Ashland  would  not  interfere 
with  the  business  of  the  Richmond,  Fredericksburg  &  Potomac 
railroad,  but  might,  on  the  contrary,  relieve  it  of  local  passen- 
ger business  between  Richmond  and  Ashland,  which  it  would 
prefer  to  have  handled  by  a  local  road.  While  it  rather  seems 
to  us  that  the  intention  of  the  statute  was  not  to  forbid  the 
chartering  of  a  road  such  as  that  now  asked  for,  yet  we  are  of 
opinion  that  we  should  deny  the  charter  asked  for  in  these 
articles  of  incorporation.  If  the  charter  is  granted  and  the 
corporation  created,  there  seems  to  be  no  way  in  which  the 
Commission  can  recall  the  charter,  and  it  is  extremely  doubtful 
whether  the  validity  of  the  charter  could  be  called  in  questioli 
by  any  one,  even  by  the  Commonwealth  itself,  after  the  Com- 
mission has  issued  it.  In  this  particular  case  the  Commission 
takes  this  action  because  it  has  been  intimated  by  the  appli- 
cants that,  if  the  charter  is  not  granted,  an  appeal  may  be 
taken  to  the  Supreme  Court  of  Appeals.     The  (>)mmission 
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deems  it  its  duty  to  have  the  Court  of  Appeals  pass  upon  this 
question  as  early  as  practicable,  in  order  that  it  may  be  finaUy 
fixed  and  settled.  Other  applications  may  come  before  the 
Commission,  and,  although  it  would  be  inclined  to  grant  them, 
it  would  greatly  prefer,  before  finally  putting  its  own  con- 
struction upon  this  statue,  to  have  its  proper  interpretation 
and  meaning  passed  upon  by  our  Court  of  Appeals." 

In  the  original  charter  granted  by  the  Greneral  Assembly 
February  25,  1834,  to  the  R.,  F.  &  P.  railroad,  to  construct  its 
road  from  Richmond  city  to  the  town  of  Fredericksburg,  it 
was  provided  among  other  things  that  the  General  Assembly, 
in  the  event  of  the  completion  of  the  said  railroad  within  the 
time  limited  by  the  act,  would  not,  for  the  period  of  thirty 
years  from  the  completion  of  said  railroad,  allow  any  other 
railroad  to  be  constructed  between  the  city  of  Richmond  and 
the  city  of  Washington,  or  for  any  portion  of  said  distance, 
the  probable  effect  of  which  would  be  to  diminish  the  number 
of  passengers  between  the  one  city  and  the  other,  upon  the 
railroad  authorized  by  the  act,  or  to  compel  the  company,  in 
order  to  retain  such  passengers,  to  reduce  the  passage  money ; 
"provided,  however,  that  nothing  herein  contained  shall  be  so 
construed  as  to  prevent  the  Legislature,  at  any  time  hereafter, 
from  authorizing  the  construction  of  a  railroad  between  the 
city  of  Richmond  and  the  town  of  Tappahannock,  or  TJrbanna, 
or  to  any  intermediate  points  between  said  city  of  Richmond 
and  the  said  towns,"  etc. 

On  the  23d  of  March,  1848,  the  Legislature  passed  an  act 
authorizing  the  Louisa  Railroad  Company,  formerly  chartered, 
and  which  had  constructed  and  was  operating  its  roads  between 
Louisa  Courthouse  and  the  junction  with  the  R.,  F.  &  P.  rail- 
road, in  Hanover  county,  about  twenty-five  miles  north  of  the 
city  of  Richmond,  to  extend  its  road  westward,  and  also  frora 
the  Jimction  to  the  dock  in  the  city  of  Richmond,  and  in  the 
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case  of  the  Richmond,  &c.  Railroad  v.  The  Louisa  Railroad 
Co,y  the  validity  of  the  last-named  act  was  called  in  question 
as  impairing  the  contractual  rights  of  the  first-named  road,  en- 
tered iuto  between  its  original  incorporators  and  the  State,  but 
the  Superior  Court  of  Chancery  for  the  Richmond  Circuit  and 
this  court  took  the  opposite  view,  which  view,  on  an  appeal 
taken  from  the  refusal  of  an  appeal  by  this  court  from  the  de- 
cree of  the  Superior  Court  of  Chancery  denying  an  injunction 
to  restrain  the  defendant  from  extending  its  road  across  the 
complainants'  road  at  the  Junction  to  the  city  of  Richmond,  wae 
sustained  by  the  Supreme  Court  of  the  United  States,  13  How., 
p.  69,  14  L.  Ed.  55. 

The  last-named  court,  in  its  opinion,  after  stating  the  well- 
settled  rules  of  construction  of  all  such  acts,  and  referring  to 
the  provision  contained  in  the  original  charter  of  the  R.,  F.  & 
P.  Railroad  Company  above  set  out,  says:  "Construing  this 
act  with  these  principles  in  view,  where  do  we  find  that  the 
Legislature  has  contracted  to  part  with  the  power  to  construct 
the  railroad,  even  between  Richmond  and  Fredericksburg,  for 
carr^nng  coal  or  other  freight  ?  Much  less  can  they  be  said  to 
have  contracted  that  no  railroad  connected  with  the  western 
part  of  the  State  shall  be  suffered  to  cross  the  complainants' 
road  or  nm  parallel  to  it,  in  any  portion  of  its  route.  Such  a 
contract  cannot  be  elicited  from  the  letter  or  spirit  of  this  sec- 
tion of  the  act." 

It  will  be  observed  that  the  act  here  under  consideration 
makes  no  reference  to  building  a  railroad,  the  line  of  which 
might  parallel  a  part  of  the  R.,  F.  &  P.  railroad,  but  makes 
reference  only  to  the  building  of  railroads  parallel  to  the  line 
of  the  R.,  F.  &  P.  railroad.  Since  by  an  inspection  of  a  map 
of  the  State  of  Virginia,  it  appears  that  a  railroad  cannot  be 
built  from  the  city  of  Richmond  to  the  towns  of  Tappahannock 
or  Urbana,  or  for  the  benefit  and  development  of  that  portion 
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of  Virginia  in  which  those  towns  are  situated,  without  parallel- 
ing to  some  degree  the  railroad  owned  and  operated  by  the 
K.,  F.  &  P.  R.  Co.,  to  construe  the  statute  as  inhibiting  this 
would  be  equivalent  to  saying  that  the  Constitutional  Conven- 
tion and  the  Legislature  intended  that  there  should  be  no  rail- 
road constructed  from  the  city  of  Richmond  to  the  northeast- 
em  portion  of  the  State,  a  section  as  much  in  need  of  railroad 
facilities  as  any  portion  of  the  State  is  now  or  has  been,  and 
as  much  deserving  and  as  much  entitled  to  such  facilities  as 
any  other  section  of  the  State.  Such  a  construction  would 
result  disastrously  to  the  State's  interests,  in  that  it  would 
prevent  the  construction  of  local  railroad  lines,  even  for  a  mile 
or  two  miles  north  of  the  city  of  Richmond,  in  any  direction, 
for  they  would  in  a  sense  parallel  the  R.,  F.  &  P.  railroad,  or 
at  least  a  portion  thereof,  if  they  ran  in  a  northern  direction 
from  Richmond.  If  such  was  the  purpose  of  the  Legislature, 
it  is  inconceivable  that  it  would  not  have  been  so  declared  in 
express  terms. 

It  is  obvious  also  that  it  is  greatly  to  the  interest  of  the  city 
of  Richmond  and  of  the  whole  section  through  which  appel- 
lants' contemplated  road  would  pass,  that  it  be  built;  while,  so 
far  from  interfering  with  the  R.,  F.  &  P.  railroad,  such  a  road, 
by  bringing  the  citizens  and  products  of  that  section  of  north- 
east Virginia,  which  now  has  no  railroad,  to  Richmond  or  to 
Ashland,  and  delivering  the  same  to  the  R.,  F.  &  P.  railroad 
for  transportation  to  other  points,  would  be  of  great  benefit  to- 
that  road,  and  would  do  it  no  possible  injury.  In  fact,  it 
should  be  stated  in  this  opinion  that  the  R.,  F.  &  P.  Railroad 
Company  entertains  this  view,  and  in  no  way  is  it  opposing  the 
granting  of  the  charter  desired  by  appellants. 

For  the  want  of  modem  transportation  facilities,  the  counties 
in  the  northeastern  section  of  the  State  are  so  cut  oif  from 
Richmond  as  to  be  almost  entirely  tributary  to  the  city  of  Bal- 
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tiniore,  certainly  to  make  the  latter  city  more  easily  and  con- 
veniently reached  than  the  former.  The  whole  State  has  an 
interest  in  the  industrial  development  of  that  section,  and  the 
facilities  to  be  afforded  by  the  railroad  which  appellants  pro- 
\M)se  to  construct  should  not  be  denied  to  a  people  having  none 
such,  if  any  other  construction  of  the  statute  in  question  can 
be  reasonably  adopted. 

Statutes  which  interfere  with  legitimate  enterprise,  or  limit 
the  right  to  construct  or  operate  legitimate  industries,  must  be 
construed  strictly.  And  in  like  manner  statutes  which  consti- 
tute an  exception  from  a  well-defined  statutory  policy  are  given 
a  strict  construction.  Sutherland  on  Stat.  Constr.,  sections  370 
and  407. 

By  constitutional  provisions  and  numerous  statutes  since 
1865,  whatever  may  have  been  the  policy  of  the  State  prior  to 
the  Civil  War,  by  which  the  State  lent  its  resources  and  credit 
to  works  of  internal  improvements,  the  policy  declared  is  that 
the  greatest  opportunity  shall  be  given  to  private  corporations 
to  build  railroads  and  other  works  of  internal  improvement 
for  the  development  of  the  interests  of  the  State.  And  while 
the  Legislature  has  been  careful  to  provide  for  the  protection 
of  the  State's  interest,  as  a  stockholder,  in  the  R.,  F.  &  P.  rail- 
road, neither  in  the  policy  in  vogue  since  1865,  nor  in  the 
present  Constitution,  nor  in  the  statute  under  consideration, 
are  there  any  words  or  phrases  used  that  would  justify  a  denial 
of  the  charter  applied  for  by  appellants.  The  learned  Attor- 
ney-General frankly  stated  when  this  case  was  submitted  for 
the  consideration  of  this  court  that  it  was  not,  in  his  opinion, 
to  the  interest  of  the  Commonwealth  to  oppose  the  charter, 
arid  that  it  was  neither  the  purpose  of  the  constitutional  pro- 
vision nor  the  act  in  question  to  prevent  the  construction  of 
such  lines  of  railroad  as  proposed  by  appellants;  that  neither 
the  letter  nor  the  spirit  of  the  act  would  be  violated  by  the 
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granting  to  them  of  the  charter  they  ask.  This  was  practically 
the  view  taken  by  the  State  Corporation  Commission^  in  which 
we  fully  concur. 

The  purpose  of  section  166  of  the  Constitution,  and  of  the 
act,  was  merely  to  protect  the  interest  of  the  Commonwealth  in 
the  E.,  F.  &  P.  railroad,  by  guarding  against  competition  in 
the  transportation  of  passengers  between  the  city  of  Richmond 
and  the  city  of  Washington,  and  not  to  prohibit  the  granting 
of  a  charter  to  build  a  railroad  Une  such  as  is  contemplated  by 
appellants,  although  the  railroad  they  purpose  building,  strictly 
speaking,  will  parallel  the  E.,  F.  &  P.  railroad  for  a  short  por- 
tion of  its  line,  but  not  its  entire  line,  whereby  the  road,  when 
built,  would  become  a  competitor  of  the  E.,  F.  &  P.  railroad 
for  its  through  traffic  between  Eichmond  and  Washington. 

Whether  or  not  the  legislative-  act  under  consideration  in- 
hibits the  granting  of  a  charter  to  build  a  railroad  paralleling 
the  E.,  F.  &  P.  railroad  for  a  greater  distance  than  is  proposed 
by  appellants,  and  whereby  such  paralleling  road,  when  built, 
would  become  a  competitor  of  the  E.,  F.  &  P.  railroad  for  its 
through  traffic  between  Eichmond  and  Washington,  we  are  not 
called  upon  to  express  an  opinion  in  this  cause,  nor  has  it  been 
our  purpose,  in  anything  that  has  been  said,  to  do  so. 

It  follows  that  the  order  of  the  State  Corporation  Commis- 
sion appealed  from  must  be  reversed,  and  the  cause  remanded 
to  the  Commission  that  it  may  issue  the  charter  applied  for  by 
appellants. 

Reversed, 
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Glenn  v.  West. 

February  2,  1905. 

1.  Quieting   Title — Title  of  Complainant — Possession. — To  maintain   a 

bill  to  remove  a  cloud  on  the  title  to  land,  the  complainant  must 
have  a  clear  legal  and  equitable  title  to  the  land,  and  be  in  posses- 
sion. A  person  out  of  possession  cannot  maintain  such  a  bill 
whether  his  title  is  legal  or  equitable;  for  if  his  title  is  legal,  he 
has  a  plain,  adequate,  and  complete  remedy  at  law,  by  action  of 
ejectment,  and  if  it  is  equitable,  he  must  acquire  the  legal  title  and 
then  bring  ejectment. 

2.  Quieting  Title — Bill  hy  Equitable  Owner — Adverse  Claimant  in  Pos- 

session— Complete  Relief. — The  equitable  owner  of  land,  out  of  pos- 
session, cannot,  on  a  bill  filed  to  obtain  the  legal  title,  unite  one  in 
possession  of  the  land  under  a  tax  deed,  with  whom  he  is  not  in 
privity  and  against  whom  he  asserts  no  equity,  and  test  the  validity 
of  his  deed  under  a  claim  of  removing  a  cloud  on  the  title.  The 
possession  of  the  purchaser  under  the  tax  deed  is  good  against  all 
the  world  except  the  true  owner.  The  equitable  owner  can  turn 
such  purchaser  out  of  possession  only  upon  the  strength  of  the 
legal  title  which  he  must  first  acquire,  and  when  he  acquires  it, 
his  remedy  is  at  law.  Where  no  equity  is  alleged  against  such 
purchaser,  and  the  claim  is  purely  legal,  the  suit  is  not  one  in 
which  a  court  of  equity,  having  acquired  jurisdiction  for  one  pur- 
pose, will  go  on  and  administer  complete  relief. 

Appeal  from  a  decree  of  the  Chancery  Court  of  the  city  of 
Richmond,  in  a  suit  in  chancery,  wherein  the  appellee  was  the 
complainant,  and  the  appellant  and  another  were  the  defend- 
ants. 

Reversed, 
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The  opinion  states  the  case. 

Samuel  A.  Anderson  and  W,  H.  Werthy  for  the  appeUant. 

//.  R,  Pollard  and  E.  M.  Long,  for  the  appellee. 

Harbison,  J.,  delivered  the  opinion  of  the  court. 

• 

The  first  assignment  of  error  in  this  case  calls  in  question 
the  action  of  the  Chancery  Court  of  the  city  of  Kichmond  in 
overruling  the  demurrer  to  the  bill. 

The  biU  sets  forth  that  the  house  and  lot  in  controversy  was 
held  by  Bamett  Wicker,  as  substituted  trustee  under  a  deed 
dated  in  1851,  for  the  benefit  of  Elizabeth  Ann  Probst  for  life, 
and  at  her  death  to  be  conveyed  by  the  trustee  to  the  child  or 
children,  living  at  that  time,  of  the  life  tenant  and  Greo.  W. 
Probst;  that  Elizabeth  Ann  Probst  died  in  September,  1883, 
leaving  Charles  S.  Probst  as  the  only  surviving  child  of  herself 
and  Geo.  W.  Probst ;  that  the  trustee,  Wicker,  died  at  some 
time  prior  to  the  year  1861,  and  that  James  F.  Phillips  had 
been  appointed  as  his  administrator  c.  t.  a. ;  that  no  conveyance 
had  ever  been  made  of  the  house  and  lot  to  Chas.  S.  Probst, 
but  that  he  had  taken  possession  thereof  as  the  equitable  owner 
upon  the  death  of  his  mother,  and  had,  in  July,  1886,  sold  and 
conveyed  his  title  and  interest  therein  to  Willard  E.  Brown, 
Avho  remained  in  possession  until  November,  1899,  when  he 
was  ousted  by  the  appellant,  Joseph  E.  Glenn ;  that  after  being 
so  ousted,  he  (Brown)  had  conveyed  by  deed  dated  March  28, 
1902,  his  interest  in  the  property  to  the  appellee,  Wm.  B. 
West.  The  bill  then  alleges  that  the  house  and  lot  were  listed 
for  taxation  in  the  name  of  B.  Wicker,  trustee  for  E.  A. 
Probst,  &c. ;  and  that  it  had  been  sold  for  the  delinquent  taxes 
for  the  years  1876,  1877  and  1878,  and  bought  in  by  the  Com- 
monwealth; that  not  having  been  redeemed,  as  provided   by 
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law,  the  appellant  had,  in  pursuance  of  the  statute,  made  ap- 
plication for  the  purchase  thereof,  and  that  on  the  28th  day 
of  November,  1899,  the  clerk  of  the  Hustings  Court  for  the 
city  of  Richmond  had  executed  a  tax  deed,  conveying  the 
property  to  the  appellant,  and  that  this  tax  deed  had  been  duly 
recorded.  It  is  further  alleged  that,  inasmuch  as  the  taxes  for 
which  the  property  was  sold  had  accrued  during  the  period  of 
the  life  tenancy,  the  tax  deed  to  the  appellant  did  not  **effect 
or  divest"  the  title  of  the  appellee,  who  was  successor  under  the 
several  conveyances  mentioned  to  the  right  and  title  of  the  re- 
mainderman, Chas.  S.  Probst. 

The  bill  further  charges  that  the  administrator  c.  t.  a.  of  the 
trustee.  Wicker,  should  be  required  to  convey  the  house  and 
lot  in  question  to  the  appellee,  but  that  after  diligent  inquiry 
his  whereabouts  could  not  be  ascertained. 

The  prayer  of  the  bill  is  that  the  appellant,  Jos.  E.  Glenn, 
and  the  administrator  of  Bamett  Wicker,  deceased,  be  made 
parties  defendant;  that  the  deed  establishing  the  trust  imder 
which  the  property  was  held  by  Elizabeth  and  Chas.  Probst  be 
construed  and  enforced  according  to  its  purpose  and  effect; 
that  the  tax  deed  from  the  clerk  to  the  appellant  be  set  aside 
and  annulled,  and  that  the  administrator  of  Barnett  Wicker 
be  required  to  convey  the  property  to  the  appellee ;  that  the  ap- 
pellant be  required  to  account  for  rents  and  profits  during  the 
period  of  his  occupancy  of  the  premises,  and  for  general  relief. 
Stripped  of  verbiage,  the  purpose  of  the  bill  is  to  procure  the 
outstanding  legal  title  in  James  F.  Phillips,  administrator  of 
Bamett  Wicker,  trustee,  and  at  the  same  time,  by  way  of  re- 
moving a  cloud  from  that  title,  to  have  cancelled  and  annulled 
the  deed  of  a  third  party  who  is  in  possession,  holding  as  pur- 
chaser from  the  Commonwealth. 

The  complainant  admits  that  he  has  only  an  equitable  title 
to  the  property  in  question,  and  admits  that  the  defendant  is  in 
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possession  under  a  tax  title  deed.  The  parties  are  strangers 
and  no  privity  in  title  or  right  exists  between  them,  nor  is  any 
fact  stated  in  the  bill  that  connects  the  defendant  in  any  way 
with  the  equity  alleged  by  the  complainant. 

The  doctrine  is  well  settled  that  only  those  who  have  a  clear 
legal  and  equitable  title  to  land,  with  possession,  have  a  right 
to  claim  the  interference  of  a  court  of  equity  to  give  them 
peace,  or  dissipate  a  cloud  on  the  title.  A  person  out  of  pos- 
session cannot  maintain  such  a  bill,  whether  his  title  is  legal  or 
equitable ;  for  if  his  title  is  legal,  his  remedy  at  law,  by  action 
of  ejectment,  is  plain,  adequate  and  complete;  and  if  his  title 
is  equitable,  he  must  acquire  the  legal  title  and  then  bring 
ejectment.  Kane  v.  Va.  Coal  &  Iron  Co.,  97  Va.  329,  33  S.  E. 
627;  Otey  v.  StuaH,  91  Va.  714,  22  S.  E.  513;  Smith  v. 
Thomas,  99  Va.  86,  37  S.  E.  784;  Orton  v.  Smith,  18  How. 
263,  15  L.  Ed.  393 ;  Frost  v.  Spitley,  121  TJ.  S.  552,  30  L.  Ed. 
1010,  7  Sup.  Ct.  1129. 

The  bill  being  without  equity  against  the  defendant,  his  pos- 
session is  good  against  all  the  world  except  the  true  owner.  As 
the  bill  asserts  no  equity  against  him,  he  has  the  right  to  stand 
on  his  possession  until  compelled  to  yield  to  the  true  title.  The 
plaintiff  cannot  deprive  him  of  that  right  by  neglecting  to  ac- 
quire the  legal  title,  and  upon  the  groimd  of  his  equitable  title 
ask  the  aid  of  a  court  of  equity.  The  plaintiff  can  turn  the  de- 
fendant out  of  possession  only  upon  the  strength  of  the  legal 
title,  which  he  must  first  acquire.  Having  done  this,  a  court 
of  law  is  the  proper  forum  in  which  to  bring  his  suit.  FusseU 
V.  Oregg,  113  U.  S.  550-555,  28  L.  Ed.  993,  5  Sup.  Ct.  631; 
citing  Hipp  v.  Balin,  19  How.  271,  15  L.  Ed.  633;  Parker  v. 
W.  Mfg.  Co.,  2  Black,  545,  17  L.  Ed.  333;  Grand  Chute  v. 
Winigar,  15  Wall.  373,  21  L.  Ed.  174;  Lewis  v.  CocJce,  23 
Wall.  466,  23  L.  Ed.  70 ;  Killian  v.  Ehhinghams,  110  U.  S.  568, 
28  L.  Ed.  246,  4  Sup.  Ct.  232. 
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This  is  not,  as  contended,  a  case  in  which  a  court  of  equity 
having  acquired  jurisdiction  for  one  purpose,  mil,  in  order  to 
avoid  a  multiplicity  of  suits,  proceed  to  adniinster  complete  re- 
lief. The  appellee  is  asserting  in  a  court  of  equity  a  purely 
equitable  claim  against  the  personal  representative  of  B. 
Wicker,  trustee,  and  he  cannot  in  such  a  suit  implead  the  ap- 
pellant, against  whom  he  has  no  equity,  for  the  purpose  of  en- 
forcing a  purely  legal  claim.  The  appellee  has  the  right  to 
prosecute  his  suit  for  the  purpose  of  recovering  the  outstanding 
legal  title  to  the  property  in  question,  but  when  that  is  secured 
his  remedy  is  at  law. 

For  these  reasons  the  decree  complained  of  must  be  reversed, 
and  such  decree  entered  here  as  the  lower  court  ought  to  have 
entered,  sustaining  the  demurrer  and  dismissing  the  bill  as  to 
the  appellant,  Joseph  E.  Glenn;  but  without  prejudice  to  the 
rights  of  either  party  in  such  further  proceedings  as  the  ap- 
pellee may  be  advised  to  take. 

Reversed. 
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Powell  v.  Pierce. 
February  2,  1905. 

1.  Landlord  &  Tenant — Lecise  for  Term — Erection  of  Buildings — Re- 
newal of  Lease  on  Same  Terms — Removal  of  Buildings. — Upon  a  lease 
for  ten  years  at  an  agreed  rent,  renewable  for  a  like  period  upon 
the  same  terms,  at  the  option  of  the  lessor,  upon  giving  six 
months'  notice,  where  the  contract  stipulates  that  the  lessee  shall 
erect  buildings  at  once,  and,  if  lessee  elects  to  terminate  the  lease 
at  the  expiration  of  the  first  term,  he  shall  pay  for  the  buildings 
at  valuation  made  by  arbitrators,  and,  if  he  fails  to  pay  for  the 
buildings,  the  lessee  shall  hold  as  tenant  from  year  to  year  at  the 
same  rent,  subject  to  the  ordinary  notice  to  terminate  the  tenancy 
at  the  end  of  any  year,  at  which  time  the  lessor  is  to  pay  as  afore- 
said for  the  buildings,  if  no  notice  to  terminate  is  given  by  the 
lessor,  and  the  lessee  holds  for  more  than  a  full  second  term  of 
ten  years,  the  lessor  may,  upon  notice,  terminate  the  tenancy  and 
recover  the  leased  premises,  including  the  buildings,  without  pay- 
ing for  the  latter.  The  failure  of  lessor  to  give  the  six  months' 
notice  of  his  intention  to  renew  the  lease,  entitled  the  lessee,  at 
the  expiration  of  the  first  term,  to  decline  to  accept  the  second, 
and  to  demand  pay  for  his  buildings,  but  having  failed  to  do  this, 
and  having  enjoyed  the  leased  premises  for  a  longer  period  than 
the  second  term,  he  is  deemed  to  have  waived  the  notice  required 
of  the  lessor,  and  cannot  now  claim  that  he  was  tenant  from  year 
to  year  for  all  these  years  and  claim  compensation  for  the  buildings. 

Error  to  a  judgment  of  the  Hustings  Court  of  the  city  of 
Portsmouth,  in  an  action  of  iinlawful  detainer,  wherein  the  de- 
fendant in  error  was  the  plaintiff,  and  the  plaintiff  in  error  was 
the  defendant. 

Affirmed. 
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This  case  involves  the  construction  of  a  written  lease.  The 
point  in  dispute  is  the  liability  of  the  lessor  for  the  value  of  a 
building  placed  on  the  leased  premises  b^  the  lessee.  The  con- 
tract, after  setting  out  the  tenns  of  the  lease  for  a  period  of 
ten  years,  contains  the  following  clause  relating  to  a  renewal 
and  compensation  for  the  buildings : 

"It  is  furthermore  agreed  upon  and  covenanted  by  the  said 
Margaret  Pinner  for  herself,  her  heirs  and  representatives  and 
bv  the  said  Edward  Powell  and  James  W.  Alexander,  their 
heirs  and  representatives,  parties  as  aforesaid  to  this  instru- 
ment that  at  the  termination  of  this  lease  it  shall  and  may  be 
optional  for  the  said  Margaret  Pinner,  her  heirs  or  representa- 
tives as  aforesaid  or  for  any  one  in  the  name  of  the  rest  to  con- 
tinue the  same  for  a  further  period  of  ten  years  upon  the  same 
terms,  covenants  and  conditions  as  herein  expressed  for  the 
first  ten  years  by  giving  the  said  Edward  Powell  and  James 
W.  Alexander  their  representatives  or  assigns,  or  any  one  of 
them  six  months'  notice  previous  to  the  termination  of  the 
same.  But  in  case  he  or  they  or  any  one  of  them  tio  not  so 
continue  the  same  she  or  they  shall  pay  to  the  said  Edward 
Powell  and  Jas.  W.  Alexander,  their  representatives,  &c.,  the 
full  value  of  any  buildings  erected  upon  the  property  in  cash, 
the  same  to  be  valued  by  three  disinterested  persons,  each  of 
the  parties  to  these  presents  choosing  one,  viz :  Margaret  Pin- 
ner, her  heirs,  &c.,  to  choose  one,  Edward  Powell  and  Jas.  W. 
Alexander,  and  their  heirs,  to  choose  one,  and  these  two  so 
chosen  to  choose  a  third  to  value  the  improvements  and  report 
in  writing.  In  case  the  said  lessor,  her  heirs  or  representatives, 
should  from  any  cause  fail  to  make  the  said  payment  for  the 
buildings  in  cash  as  aforesaid,  the  said  lessees,  their  heirs  or 
representatives,  shall  have  the  legal  ris^ht  and  power  to  hold 
over,  and  it  is  here  agreed  and  covenanted  that  they  shall  hold 
over  as  tenants  from  year  to  year  subject  to  ordinary  notice 


528  Powell  v,  Pieroe.  [10$ 

Opinion. 

to  terminate  the  tenancy  at  end  of  any  year,  at  which  time  the 
lessors  shall  pay  as  aforesaid  for  the  buildings,  and  until  such 
payment  no  increase  of  rent  shall  be  demanded  and  the  tenancy 
shall  in  all  respects  be  according  to  the  terms,  conditions  and 
covenants  contained  in  this  lease." 

"Witness  the  following  signatures  and  seals/' 

R.  C.  Marshall  and  Jno.  W,  IlappeVy  for  the  plaintiff  in  error* 

Burroughs  &  Bro,y  for  the  defendant  in  error. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

Tlie  writ  of  error  in  this  case  is  to  a  judgment  of  the  Court 
of  Hustings  for  the  city  of  Portsmouth,  rendered  in  behalf  of 
the  defendant  in  error,  plaintiff  in  the  trial  court,  in  an  acti<Hi 
of  unlawful  detainer,  to  recover  possession  of  a  lot,  with  the 
buildings  and  improvements  thereon,  situated  in  the  city  of 
Portsmouth. 

It  appArs  that  by  a  lease  bearing  date  October  4,  1867,  the 
lot  in  question  was  demised  to  the  defendant  for  the  term  of 
ten  years,  from  January  1,  1868,  at  a  yearly  rent  of  $185,  the 
lessee  also  covenanting  to  pay  all  taxes  accruing  upon  the 
property  during  the  continuance  of  the  lease,  and  to  erect  upon 
the  lot  a  two-story  brick  building,  not  to  be  worth  less  than 
$1,500,  and  to  be  completed  within  six  months  from  the  date 
of  the  lease.  It  was  further  stipulated  that  at  the  expiration 
of  the  first  term,  it  should  be  optional  with  the  lessor  to  con- 
tinue the  lease  for  a  second  term  of  ten  years,  on  the  same 
terms,  upon  giving  six  months'  notice  of  lus  purpose  to  renew 
prior  to  the  expiration  of  the  first  term.  The  lessor  also  cove- 
nanted, if  the  lease  was  not  so  continued,  to  pay  the  lessee  the 
full  value  of  the  buildings  erected  by  him  upon  the  property 
in  cash,  the  same  to  be  valued  by  three  disinterested  persons^ 
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each  party  to  choose  one,  and  the  two  so  chosen  to  select  the 
third.  It  was  further  agreed  that,  if  from  any  cause  the  lessor 
should  fail  to  pay  for  the  buildings  according  to  the  terms  of 
his  covenant,  the  lessee  should  have  the  right  to  hold  over  as 
tenant  from  year  to  year,  subject  to  the  ordinary  notice  ta 
terminate  the  tenancy  at  the  end  of  any  year,  at  which  time  the 
lessor  should  pay  for  the  buildings;  and,  imtil  such  payment,^ 
no  increase  of  rent  was  to  be  demanded,  and  the  tenancy  was 
in  all  respects  to  be  According  to  the  terms  of  the  lease.  It  also 
appeared  that  the  lessee  took  immediate  possession  under  the 
lease,  and  erected  the  buildings  in  accordance  with  its  terms. 

The  six  months^  notice  of  lessor's  election  to  continue  the 
lease  was  not  given,  but  the  lessee  remained  in  the  quiet  and 
xmdisturbed  possession  of  the  premises,  and  continued  to  pay 
taxes  and  the  rent  reserved,  and  the  lessor  continued  to  receive 
the  rent  until  January  1,  1903.  At  that  date  the  lessee  was 
in  arrears  for  rent  to  the  amount  of  $252.50;  and  on  July  1,. 
1902,  the  lessor  served  notice  upon  him  that  he  was  at  that  time 
a  tenant  from  year  to  year,  and  that  the  tenancy  would  expire 
January  1,  1903,  at  which  time  he  would  be  expected  to  sur- 
render possession  of  the  premises.  Until  the  date  of  that  notice 
nothing  had  been  said  by  either  party  as  to  the  termination  of 
the  tenancy,  or  that  the  premises  were  held  on  terms  other  than 
those  prescribed  in  the  lease;  nor  had  any  demand  been  made 
hy  the  lessee  with  respect  to  paying  for  the  buildings. 

The  error  assigned  is  that  by  the  terms  of  the  lease  the  lessor 
was  not  entitled  to  recover  possession  of  the  premises  until  the 
buildings  were  paid  for. 

On  the  other  hand,  it  is  insisted  by  the  defendant  in  error 
that  this  case  is  ruled  by  the  decision  of  this  court  in  Pierce  v. 
Grtce,  92  Va.  763,  24  S.  E.  392. 

Both  cases  involve  the  construction  of  building  leases;  the 
lessor  was  the  same  in  each ;  the  first  terms  of  ten  years  com- 
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menced  at  the  same  time ;  and  the  option  to  renew  for  a  second 
term  of  ten  years  on  the  terms  of  the  first  lease  was,  in  both 
instances,  vested  in  the  lessor,  with  a  stipulation  that  upon  the 
failure  of  the  lessor  to  renew  for  the  second  term  he  should 
pay  the  lessee  the  value  of  the  buildings.  In  both  cases,  at  the 
•end  of  the  first  term  of  ten  years,  nothing  was  said  by  either 
party  with  regard  to  renewing  the  leases,  but  the  lessees  con- 
tinued to  hold  possession  of  the  premises  to  the  end  of  the 
second  term,  paying  rent  and  taxes,  and  the  lessor  receiving  the 
rent  in  the  same  manner  as  during  the  first  term. 

In  Pierce  v.  Grice,  supra,  after  the  expiration  of  the  second 
term  of  ten  years,  the  lessor  brought  an  action  of  assumpsit 
against  the  lessee  to  recover  the  sum  of  $300  annually,  for  the 
period  of  five  years  next  preceding  the  institution  of  the  suit, 
for  the  use  and  occupation  of  the  buildings  erected  upon  the 
leased  premises.  The  ground  upon  which  the  defendant  denied 
liability  was  that  the  buildings  in  question  were  his  property, 
4ind  that  the  plaintiff  had,  therefore,  no  right  to  recover  any 
amount  for  their  use  and  occupation.  But  the  court  held: 
'**That  a. contract  of  lease  for  a  period  of  ten  years,  with  the 
-option  to  the  lessor  at  the  end  of  that  period  to  renew  for  an- 
other period  of  ten  years,  upon  like  conditions,  or  eke  pay  for 
the  buildings  erected  by  the  lessee,  is  satisfied  by  one  renewal 
for  the  period  of  ten  years." 

The  plaintiff  in  error  maintains  that  the  lease  in  the  case  in 
judgment  is  to  be  distinguished  from  that  in  Pierce  v.  Orice, 
supra,  in  this,  that  in  the  latter  case  it  was  merely  left  optional 
with  the  lessor  to  continue  the  lease,  while  in  this  case  the 
lessor  was  required  to  give  six  months'  notice,  previous  to  the 
termination  of  the  first  term,  of  his  election  to  continue  the 
lease.  Attention  is  also  called  to  the  fact  that,  upon  a  failure 
to  give  the  required  notice  and  pay  for  the  buildings,  the  lessee 
was  to  become  a  tenant  from  year  to  year,  subject  to  the 
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ordinary  notice  to  terminate  the  tenancy  at  the  end  of  any 
year,  at  which  time  the  lessor  was  to  pay  for  the  buildings. 

With  respect  to  these  contentions,  it  is  not  perceived  that 
the  difference  between  the  leases  materially  affects  the  question 
at  issue.  The  failure  of  the  lessor  to  give  the  six  months' 
notice  of  his  intention  to  renew  the  lease,  entitled  the  lessee, 
at  the  expiration  of  the  first  term,  January  1,  1878,  to  decline 
to  accept  the  second  term,  and  to  at  once  demand  pay  for  the 
buildings.  But  he  impliedly  waived  that  notice,  and,  having 
accepted  all  the  benefits  that  could  have  accrued  from  a  formal 
renewal  of  the  lease  for  the  full  period  of  the  second  term,  he 
cannot  now  be  permitted,  by  shifting  his  position,  to  reap  the 
additional  advantage  of  receiving  pay  for  the  buildings,  on  the 
theory  that  he  was  holding  all  these  years  as  tenant  from  year 
to  vear.  If  it  was  his  purpose  to  stand  on  the  letter  of  his  con- 
tract, fair  dealing  required  that  he  should  have  repudiated  re- 
sponsibility under  the  second  lease  for  want  of  notice,  and  in- 
sisted on  his  right  to  pay  for  the  buildings  when  that  right  first 
accrued,  and  not  after  he  had  received  the  full  benefits  of  the 
lease. 

It  mav  be  said  here,  as  was  remarked  in  Pierce  v.  Grice, 
suprOy  imder  substantially  the  same  state  of  facts:  "As  the 
lease  was  continued  for  twenty  years,  the  full  period  which  the 
lessee  was  entitled  to,  the  lessor  had,  at  the  expiration  of  that 
time,  the  right  to  the  possession  of  the  leased  premises,  includ- 
ing the  storehouse." 

lor  these  reasons,  the  judgment  complained  of  is  without 
error,  and  is  affirmed. 

A-ffirmed, 
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Statement 


Richmond  Passenger  &  Power  Co.  v.  Allen. 

February  2,  1906. 

1.  Street   Railways — Driving   on    Tracks — Duty    of    Motorman — Negli- 

gence.— It  is  not  negUgence  to  drive  a  vehicle  with  curtains  down 
on  sides  and  rear  upon  the  tracks  of  a  street  railway  in  a  public 
street.  It  is  the  duty  of  those  operating  street  cars  to  keep  a 
lookout  for  vehicles  on  the  tracks  in  front  of  them,  and  they  can- 
not run  down  a  vehicle  from  behind,  under  any  ordinary  circum- 
stances, without  negligence  or  wilful  wrong.  The  duty  of  one 
driving  on  street-car  tracks  is  to  get  off  when  he  knows  of  the 
approach  of  a  car.  He  is  not  bound  to  keep  an  impossible  watch 
to  the  rear  to  avoid  an  injury  which,  under  any  ordinary  circum- 
stances, can  only  result  from  the  culpable  negligence  or  wilful 
wrong  of  those  operating  the  car. 

2.  Appeal  and  Error — Correct  Verdict — Instructions. — The  propriety  of 

the  rulings  of  a  trial  court  in  giving  and  refusing  instructions  will 
not  be  examined  by  this  court,  when,  upon  the  whole  record,  it  can 
see  that  a  different  verdict  could  not  have  been  rightly  found. 

Error  to  a  judgment  of  the  Law  and  Equity  Court  of  the  city 
of  Richmond,  in  an  action  of  trespass  on  the  case,  wherein  the 
defendant  in  error  was  the  plaintiff,  and  the  plaintiff  in  error 
was  the  defendant. 

Affirmed. 
The  opinion  states  the  case. 

7/.  TayloTy  Jr.,  for  the  plaintiff  in  error. 

Smithy  Moncure  &  Gordon^  for  the  defendant  in  error. 
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Buchanan,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  Mrs.  Sally  \V.  Allen  against  the 
IHchmond  Passenger  &  Power  Company,  to  recover  damages 
for  injuries  resulting  to  her  from  the  alleged  negligence  of  the 
defendant  company  in  running  one  of  its  cars  upon  the  vehicle 
in  which  she  was  riding. 

It  appears  that  Mrs.  Allen,  a  few  minutes  after  six  o'clock 
on  the  morning  of  the  5th  of  December,  1902,  was  driving  a 
Dayton  wagon,  with  side  and  rear  curtains  down,  along  Lester 
street,  in  the  city  of  Eichmond,  in  a  westerly  direction;  that 
upon  this  street  the  defendant  company  was  operating  a  double 
track  street-car  line,  and  that  she  was  driving  upon  the  track 
upon  which  it  ran  its  west-bound  cars ;  that  she  had  been  driv- 
ing upon  that  track,  for  several  squares  when  one  of  the  de- 
fendant company's  cars  ran  into  the  rear  of  her  wagon,  tilting 
the  wheels  and  shoving  the  wagon  upon  the  horse,  causing  him 
to  run  away,  and  resulting  in  the  injuries  complained  of. 

The  plaintiff  and  her  companion  in  the  wagon  both  testify 
that  they  heard  no  bell  and  had  no  warning  of  the  approach  of 
the  6ar  until  their  vehicle  was  struck.  The  motorman  testifies 
that  the  gong  was  sounded,  but  when  or  where  does  not  appear. 
He  further  states  that  he  was  running  at  a  moderate  rate  of 
speed;  that  the  morning  was  dark  and  cloudy,  and  his  head- 
light was  burning.  He  gives  as  a  reason  why  he  did  not  stop 
his  car  before  running  upon  the  wagon,  that  there  was  a  curve 
in  the  track  which  threw  the  light  away  from  the  track  and 
not  upon  the  wagon  in  front  of  him,  so  that  he  could  not  see 
the  wagon,  and  that  he  did  all  he  could  to  stop  after  he  saw  it. 
It  clearly  appears,  however,  from  this  motorman's  own  evi- 
dence t)iat  it  was  sufficiently  light  for  him  to  have  seen  the 
wapon  without  the  aid  of  the  headlight,  for  he  testifies  that  he 
stopped  as  soon  as  he  struck  the  wagon,  and  saw  the  horse 
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while  it  was  running  away  until  the  wagon  struck  an  east-boimd 
car  a  square  or  more  distant,  and  was  turned  over.  All  of 
which  he  thinks  occurred  in  two  minutes.  From  a  map  filed  by 
the  defendant,  it  seems  the  track  was  straight  for  several 
squares  east  of  where  the  wagon  was  struck,  and  very  slightly, 
if  at  all,  curved  at  that  point. 

If  the  motorman  did  not  see  the  plaintiflF's  wagon  moving 
along  in  front  of  him,  it  was,  under  the  facts  and  circumstances 
disclosed  by  his  own  evidence,  because  he  was  not  keeping  a 
proper  lookout.  Under  the  facts  shown  by  the  record,  the  de- 
fendant company  was  clearly  guilty  of  negligence  in  the  man- 
agement of  its  car. 

A  street-car  company  operating  its  railway  upon  a  public 
street  cannot  run  down  a  vehicle  from  behind  under  anv  or- 
dinary  circumstances  without  negligence  or  wilful  wrong.  Vin- 
cent V.  Norton  &  Taunton  St.  Ry,  Co.,  180  Mass.  104,  61  N. 
E.  822 ;  Richmond  Traction  Co.  v.  Cla7-k,  101  Va.  382,  386-388, 
43  S.  E.  618. 

The  plaintiff  was  not  guilty  of  contributory  negligence  under 
the  facts  of  this  case.  It  is  not  negligence  to  drive  a  vehicle 
with  curtains  down  on  sides  and  rear,  upon  the  tracks  of  a 
street  railway  in  a  public  street.  The  duty  she  owed  the  car 
coming  up  behind  her  was  to  get  off  the  track  when  she  knew 
of  its  approach.  She  did  not  know  of  it.  If  the  gong  was 
sounded  or  any  other  warning  given,  neither  she  nor  her  com- 
panion heard  it.  They  were  not  bound  to  keep  an  impossible 
watch  to  the  rear  to  avoid  an  injury  which  under  any  ordinary 
circumstances  could  only  result  from  culpable  negligence  or 
wilful  wrong  on  the  part  of  the  defendant  company.  Vincent 
V.  Norton  &  Taunton  St.  Ry.  Co.,  supra;  R.  <t  P.  Ry.  Co.  v. 
Rubin,  102  Va.  809,  47  S.  E.  834 ;  Richmond  Traction  Co.  v. 
Clark,  supra. 

Upon  the  whole  record  a  different  verdict  could  not  have 
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been  rightly  found.  It  is,  therefore,  unnecessary  to  examine  the 
propriety  of  the  rulings  of  the  court  in  giving  and  refusing  in- 
structions, since  a  decision  of  that  question  could  not  affect  the 
result.  Southern  Ry.  Co.  v.  Oliver,  102  Va.  710,  47  S.  E.  862 ; 
Moore  v.  B.  &  0,  Ry,  Co.,,  ante  p.  189,  48  S.  E.  887,  and  cases 
cited. 

The  judgment  complained  of  is  plainly  right  and  must  be 
affirmed. 

Aifirmed. 
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Statement 


Stultz  v.  Pratt. 
February  2,  1906. 

1.  Statutes — Construction — "Term"  of  Court. — ^Where  the  word  "term" 

is  used  in  a  statute  with  reference  to  courts,  it  should  be  construed 
to  mean  a  regular  term  fixed  by  law,  and  not  a  special  term  fixed 
by  the  court,  unless  it  is  otherwise  expressly  provided,  or  clearly 
implied  from  the  act  • 

2.  Quo     Wabranto— W*en     Writ     Auxirded^WT^en     Returnable— "Next 

Term" — Special  Term, — ^While  a  petition  for  a  writ  of  quo  warranio 
may  be  filed,  and  the  writ  be  awarded  in  the  vacation  of  a  circuit 
court  the  writ  when  awarded,  is  returnable  to  the  next  term  of  the 
court;  and  the  words  "next  term,"  as  used  in  section  3024  of  the 
CkKle,  mean  the  next  regular  term.  The  provisions  of  section  3062 
of  the  Ck>de,  declaring  what  cases  and  controversies  may  be  heard 
at  a  special  term,  do  not  embrace  a  writ  of  quo  warranto  issued 
since  the  last  regular  term  of  the  court  and  made  returnable  to  the 
next  term. 

Error  to  a  judgment  of  the  Circuit  Court  of  Henry  county, 
in  a  proceeding  by  qiLO  warranto^  wherein  the  defendant  in 
error  was  the  relator,  and  the  plaintiff  in  error  was  the  de- 
fendant 

Reversed, 
The  opinion  states  the  case. 

H,  0.  MriUins  and  Jno.  W,  CarteVj  for  the  plaintiflF  in  error. 

Oravely  &  Oravely,  for  the  defendant  in  error. 
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Buchanan,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit  Court  for 
Henry  county,  rendered  at  a  special  term  thereof,  in  a  proceed- 
ing by  quo  warranto^  instituted  by  the  attorney  for  the  Com- 
monwealth for  that  county,  at  the  relation  of  Thomas  G.  Pratt, 
against  Brice  Stultz  tD  determine  which  of  the  two  was  the 
legal  and  rightful  Superintendent  of  the  Poor  for  that  county. 

The  petition  for  the  writ  was  presented  to  the  judge  of  that 
court  in  vacation,  as  was  authorized  by  section  3023,  Virginia 
Code  (1904),  and  was  made  returnable  to  the  first  day  of  the 
next  term  of  the  court — ^namely,  the  15th  day  of  February, 
11)04,  which  was  a  special  term. 

On  that  day  the  defendant,  Stultz,  appeared  and  moved  the 
court  to  quash  the  writ  on  the  ground  that  the  same  was  not 
legally  returnable  to,  or  cognizable  by,  the  court  at  that  term. 
But  the  court  overruled  his  motion,  to  which  action  of  the 
court  he  excepted.  Thereupon,  by  consent  of  parties,  the  cause 
was  submitted  to  the  court  for  decision  in  vacation,  and  on  the 
29th  of  March  following  a  vacation  judgment  was  entered  in 
favor  of  the  relator.  To  that  judgment  this  writ  of  error  was 
awarded. 

The  action  of  the  court  overruling  the  motion  to  quash 
the  writ  is  assigned  as  error.  As  the  question  raised  by  that  as- 
signment of  error  goes  to  the  jurisdiction  of  the  court  to  render 
the  judgment  complained  of,  it  will  be  first  considered. 

By  section  3060  of  the  Code  it  is  provided  how  and  when 
special  terms  of  circuit  courts  may  be  appointed.  Section 
30G2  declares  what  class  of  cases  and  controversies  may  bo 
tried  at  such  special  terms:  (1)  Any  civil  case  which  could 
lawfully  have  been  but  was  not  tried  at  the  last  preceding  term 
that  was  or  should  have  been  held ;  (2)  any  motion  for  a  judg- 
ment, or  other  motion  cognizable  by  such  court,  whether  it 
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was  pending  at  the  preceding  term  or  not;  (3)  any  criminal 
case  which  could  be  tried  if  it  were  a  regular  term;  (4)  and 
any  cause  or  matter  of  controversy  at  law  or  in  chancery  then 
ready  for  hearings  or  which  may  be  made  ready  by  consent  of 
parties,  may,  with  the  consent  of  parties  to  such  cause  or  con- 
troversy, be  heard  and  determined,  although  it  could  not  have 
been  lawfully  heard  at  the  preceding  terra  that  was  or  should 
have  been  held. 

It  is  clear,  we  think,  that  the  proceeding  in  this  case  is  not 
within  either  of  the  classes  of  cases  or  controversies  which  it  is 
provided  may  be  heard  at  a  special  term,  and  that  the  writ 
could  not  be  made  returnable  to  that  term,  unless,  as  is  con- 
tended, section  3024  authorizes  it.  That  section  provides  that 
where  the  reasons  stated  in  the  petition  for  a  writ  of  quo  war- 
ranto are  sufficient  in  law,  in  the  opinion  of  the  court  or  judge 
to  whom  it  is  presented,  the  writ  shall  be  awarded  by  the  court 
or  judge,  as  the  case  may  be,  returnable  to  the  next  term  of  the 
court.  As  the  "next  term"  of  the  court  was  the  special  term, 
it  is  insisted  that  was  the  term  to  which  the  writ  was  properly 
returnable. 

The  word  "term"  in  some  instances  may  include  both  regular 
and  special  terms.  But  as  a  general  rule,  when  a  statute  speaks 
of  terms  of  court,  the  regular  terms  fixed  by  law  are  meant, 
and  not  the  special  terms  appointed  by  the  courts  or  judges.  See 
Com.  V.  Sessions  of  Norfolk,  5  Mass.  435 ;  South  v.  Cutter,  10 
Wend.  590,  25  Am.  Dec.  680;  Tompkins  v.  ClackamaSj  11 
Ore.  364,  366,  4  Pac.  1210 ;  21  Am.  &  Eng.  Enc.  PI.  &  Pr.  600. 

There  is  no  more  reason  for  holding  that  the  words  *^ext 
term"  in  section  3024  includes  special  term  than  there  would 
be  in  holding  that  it  should  receive  the  same  meaning  when 
used  in  other  sections  of  the  Code,  where  it  is  never  construed 
to  include  special  terms. 

By  section  3287  it  is  provided  that  every  office  judgment  in 
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a  case  where  there  is  no  order  for  an  inquiry  of  damages,  and 
every  non-suit,  or.  dismission  entered  in  the  clerk's  office,  shall, 
if  not  previously  set  aside,  become  final,  if  the  case  be  in  a 
Circuit  Court,  on  the  last  day  of  the  next  tenu,  or  the  15th  day 
thereof,  whichever  shall  happen  first. 

In  section  3446  it  is  provided  that  where  an  injunction  is  dis- 
solved, the  bill  shall  stand  dismissed  of  course  with  costs,  unless 
sufficient  cause  be  shown  against  such  dismission  at  the  next 
term  of  the  court  after  the  dissolution. 

To  hold  that  the  word  ''term"  in  sections  3287  and  3446  in- 
cludes special  terms  woidd  residt  in  great  injustice  and  wrong. 
Litigants  know  when  regular  terms  of  court  come.  They  are 
fixed  by  law.  They  prepare  their  cases  and  put  in  their  de- 
fenses accordingly.  They  may  not  and  generally  do  not  actually 
know  anything  of  the  time  when  special  terms  may  be  ap- 
pointed, yet  if  the  construction  insisted  upon  were  correct, 
office  judgments  and  dismissals  in  the  office  would  become  final, 
and  bills  would  stand  dismissed  if  a  8i)ecial  tenn  inten^ened  be- 
fore the  next  regular  term. 

The  true  rule  of  construction  is,  we  think,  that  where  the 
word  "term"  is  used  in  a  statute  mth  reference  to  courts,  it 
should  be  construed  to  mean  a  regular  tenn  fixed  by  law,  and 
not  a  special  term  fixed  by  the  court,  unless  it  is  otherwise  ex- 
pressly provided,  or  clearly  implied  from  the  act. 

We  are  of  opinion,  therefore,  that  the  writ  in  this  case  was 
made  returnable  to  the  special  term  without  authority  of  law, 
and  that  the  motion  to  quash  should  have  been  sustained,  and 
the  proceeding  dismissed.  For  thia  error  the  judgment  com- 
plained of  must  be  reversed,  and  this  court  will  enter  such  order 
as  the  Circuit  Court  ought  to  have  entered. 

Reversed. 
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Biclttiittiti^ 


Savage  and  OthiIrs  v.  Bowen  and  Another. 

February  2,  1905. 

1.  Wills— W/io  May  Contest. — The  grantee  of  a  sole  heir  at  law  may  file 

a  bill  against  the  devisees  under  an  alleged  will  of  an  ancestor  to 
test  the  validity  of  the  alleged  will. 

2.  EviDBiJCBr— Cross-Examination  of  Witness— Credibility.— Tor  the  pur- 

pose of  affecting  her  credibility,  an  attesting  witness  to  a  will 
may  be  asked,  on  cross-examination,  if  she  had  not  united  in  a 
deed  with  her  husband,  who  was  sole  heir  of  the  testatrix,  con- 
veying the  land  devise4  by  the  will  to  a  third  person. 

3.  Evidence — Witness — Impeacltment — Foundation. — ^A   witness   may,    in 

the  discretion  of  the  trial  court,  be  recalled  for  the  purpose  of  lay- 
ing the  foundation  to  contradict  him,  and  witnesses  may  thereafter 
be  introduced  for  that  purpose.  Much  latitude  of  discretion  is  al- 
lowed trial  courts  in  such  matters,  and  their  action  will  not  be  re- 
versed except  for  palpable  error. 

4.  Evidence — Experts — Discretion  of  Trial  Court, — ^Whether  a  witness  is 

qualified  to  testify  as  an  expert  is  largely  a  matter  in  the  discretion 
of  the  trial  court,  and  its  ruling  allowing  a  witness  to  testify  will 
not  be  disturbed  unless  it  clearly  appears  that  he  was  not  qualified. 

5.  Evidence — Handwriting — Experts — Bankers  and  Clerks, — ^Bank  officers 

and  clerks  of  courts  of  long  experience  in  examining  and  comparing 
signatures  and  writings,  ipay,  in  the  discretion  of  the  trial  court, 
give  their  opinions  as  to  whether  or  not  the  body  of  a  will,  the 
signature  thereto,  and  the  name  of  one  attesting  witness,  were  writ- 
ten in  the  same  ink  as  the  name  of  the  other  attesting  witness,  and 
as  to  which  was  the  older  writing. 

6.  Evidence — Validity  of  a  WiU — Enhanced  Value  of  Property  Devised. — 

Upon  the  trial  of  an  issue  devisarit  vel  non,  where  the  sole  issue  Is 
whether  or  not  the  controverted  writing  is  the  last  will  and  testa- 
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ment  of  a  testator,  it  is  error  to  receive  evidence  tending  to  show 
the  enhanced  value  of  the  land  in  controversy  since  its  purchase 
from  the  heir  of  the  testator.  Such  evidence  is  irrelevant  and  cal- 
culated to  divert  the  minds  of  the  jurors  from  the  real  issue. 

7.  Wills — Attesting     Witness — Request     of     Testator — How     and     When 

Made. — It  is  not  necessary  that  the  attesting  witnesses  to  a  will 
should  have  been  expressly  requested  by  the  testator  to  act  in  that 
capacity.  The  request  may  be  implied  from  the  surrounding  facts 
and  circumstances.  Neither  is  it  necessary  that  the  request  to  at- 
test should  have  been  made  at  any  time  prior  to  the  act  of  attesta- 
tion. It  may  have  been  made  at  the  time  the  will  was  being  sub- 
scribed, as  well  as  before,  or  the  testator  may  acquiesce  in  and 
ratify  the  act  of  attestation  at.  the  time  it  is  done. 

8.  Wills — Attesting  Witness — Request  of  Testator— Substantial  Compliance 

With  Statute. — It  is  not  necessary  that  at  some  time  prior  to  signing, 
each  of  the  attesting  witnesses  to  a  will  should  have  known  that 
the  other  was  to  be  an  attesting  witness  and  had  been  requested  to 
act  in  that  capacity.  In  the  matter  of  executing  a  will,  the  statutory 
requirements  must  be  complied  with,  but  substance  must  not  be 
sacrificed  to  form,  nor  the  end  of  the  law  to  the  means  used  for 
attaining  it. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Mecklenburg 
county,  in  a  suit  in  chancery,  wherein  the  appellees  were  the 
complainants,  and  the  appellants  were  the  defendants. 

Reversed. 
The  opinion  states  the  case. 

R.  T.  Thorpe,  C.  T.  Baskervill  and  Beekes  &  Goode,  for  the 
appellants. 

W.  E.  Holmes  and  E.  P.  Buford,  for  the  appellees. 

Habkison,  J.,  delivered  the  opinion  of  the  court. 

Ann  C.  Savage,  of  Mecklenburg  county,  departed  this  life  in 
July,  1883,  leaving  a  will,  whereby  she  devised  her  tract  of 
land  in  that  county  to  her  grandchildren,  who  are  the  appel- 
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lants  here.  This  will  was  dated  the  7th  day  of  June,  1883,  and 
is  in  the  following  words : 

^*In  the  name  of  God,  Amen.  After  the  Bowen  debt  be- 
comes due  and  is  settled,  then  I  give  to  G.  L.  Savage's  children 
my  tract  of  land  on  which  he  (Bowen)  has  a  deed.  It  contains 
sixty  acres,  more  or  less.  I  want  Geog's  children  to  have  my 
land  and  its  benefits ;  this  is  my  wish  and  will." 

Then  follows  the  signature  of  the  testatrix  and  those  of  two 
attesting  witnesses — namely,  'N,  O.  Bugg  and  T.  A.  Savage. 

On  the  20th  day  of  January,  1902,  the  will,  upon  the  testi- 
mony of  the  subscribing  witnesses  thereto,  was  admitted  to  pro- 
bate in  the  County  Court  of  Mecklenburg  county. 

In  March,  1902,  E.  T.  Bowen  and  B.  E.  Cogbill,  adminis- 
trators of  George  L.  Savage,  deceased,  who  are  the  appellee3 
here,  filed  their  bill  in  the  (Circuit  Court  of  Mecklenburg  county, 
in  which  they  allege  that  Ann  C.  Savage  died  intestate,  leaving 
surviving  her  George  L.  Savage  as  her  only  child  and  heir  at 
law,  and  that  upon  her  death  the  tract  of  land,  mentioned  in 
the  alleged  will,  descended  to  him  as  her  sole  heir  at  law  and 
next  of  kin;  that,  after  the  death  of  his  mother,  George  L. 
Savage  and  his  wife  had  sold  and  conveyed  the  land  to  the  com- 
plainant Bowen,  by  deed  with  general  warranty,  dated  Decem- 
ber 4,  1890,  and  that  he  is  now  the  owner  of  the  same  as  will 
appear  from  such  deed  duly  executed,  recorded,  and  filed  with 
the  bill  as  a  part  thereof;  and  that  the  estate  of  George  L. 
Savage  is  interested  in  the  matter  of  this  alleged  will  by  reason 
of  his  general  warranty  in  the  said  deed  to  the  complainant 
Bowen.  They  further  allege  that  the  paper  in  question,  ad- 
mitted to  probate  in  the  county  of  Mecklenburg,  is  not  the  true 
last  will  and  testament  of  Ann  C.  Savage,  and  that  in  \'iew  of 
their  interest  in  the  land  passing  by  such  pretended  will  they 
desire  to  impeach  the  same,  and  have  it  set  aside.  The  grand- 
children of  Ann  C.  Savage,  who  are  the  children  of  George  L. 
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Savage,  deceased,  are  made  parties  defendant,  and  the  prayer 
of  the  bill  is  that  the  alleged  will  may  be  declared  null  and  void, 
and  the  complainants  granted  all  the  relief  provided  for  under 
section  2544  of  the  Code,  and  such  other,  further,  and  general 
reUef  as  the  nature  of  their  case  may  require. 

The  defendants  demurred  to  and  answered  the  bill,  denying 
its  material  allegations,  and  insisting  that  the  complainants  had 
no  interest  in  the  estate  of  Ann  C  Savage  or  the  probate  of 
her  will,  and  further  insisting  that  the  ccmtroverted  paper  was 
the  true  last  will  and  testament  of  Ann  C.  Savage. 

The  demurrer  having  been  overruled,  a  jury  was  impanneled 
to  try  the  following  issue:  '* Whether  any,  and,  if  any,  how 
much  of  what  was  offered  for  probate  at  the  Januaiy  term, 
1902,  of  the  County  Court  of  Mecklenburg  county,  a  copy  of 
which  marked  ^1'  is  filed  with  the  plaintiffs'  bill,  is  the  last 
true  will  and  testament  of  said  Ann  C.  Savage."  Upon  this 
issue  devisavit  vel  noii  the  jury  found  for  the  contestants  that 
the  paper  in  question  was  not  the  true  last  \vill  and  testament 
of  Ann  C.  Savage. 

A  motion  to  set  aside  the  verdict  was  overruled,  and  the 
decree  appealed  from  entered,  adopting  and  approving  the 
finding  of  the  jury. 

The  demurrer  was  properly  overruled.  The  allegations  of 
the  bill  show^  such  an  interest  in  the  subject  matter  as  entitles 
the  appellees  to  impeach  the  will.  Controversies  of  this  char- 
acter usually  arise  between  persons  claiming  as  heirs  at  law  on 
the  one  hand,  and  as  devisees  under  the  contested  will  on  the 
other.  George  L.  Savage,  as  heir  of  Ann  C.  Savage,  would 
have  had  the  right  to  impeach  the  w411,  and  no  reason  is  per- 
ceived why  those  claiming  under  and  through  him  are  not 
entitled  to  his  rights  in  that  respect. 

The  second  assignment  of  error  is  that  the  court  erred  in  ad- 
mitting improper  testimony. 
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Without  referring  in  detail  to  the  several  bills  of  exceptions 
embracing  these  objections,,  we  are  of  opinion  that  there  was 
no  error  in  proving  by  the  witness,  T.  A.  Savage,  the  deed  from 
George  L.  Savage  and  wife  to  the  complainant,  E.  T.  Bowen, 
filed  with  the  bill,  and  that  the  witness,  T.  A.  Savage,  had 
united  with  her  husband,  George  L.  Savage,  in  this  deed  con- 
veying the  land  in  question  to  Bowen.  This  evidence  was  ad- 
mitted solely  for  the  purpose  of  affecting  the  credibility  of  the 
witness,  T.  A.  Savage,  who  was  one  of  the  attesting  witnesses 
in  the  will ;  and  the  contestants  had  the  right  to  ask  any  ques- 
tion which  tended  to  test  the  accuracy,  veracity  or  credibility 
of  the  witness.  7a.,  cfec.  Wheel  Co.  v.  Chalkley,  98  Va.  62,  34 
S.  E.  976. 

We  are  further  of  opinion  that  there  was  no  error  in  allow- 
ing the  witness,  A.  W.  Bracey,  to  be  recalled  for  the  purpose 
of  laying  the  f oimdation  to  contradict  him,  and  afterw^ards  per- 
mitting the  introduction  of  witnesses  to  contradict  him.  The 
examination  of  witnesses  lies  chiefly  in  the  discretion  of  the 
trial  court,  and  its  exercise  is  rarely,  if  ever,  to  be  controlled 
by  an  appellate  court.  Much  latitude  of  discretion  should  be 
allowed  the  trial  court  in  the  matter  of  recalling  witnesses,  an<l 
its  action  will  not  be  reversed  except  for  palpable  error.  Burke 
V.  Shaver,  92  Va.  346,  23  S.  E.  749. 

We  are  further  of  opinion  that  there  was  no  error  in  admit- 
ting the  testimony  of  the  two  bank  officers  and  the  clerk  of  the 
Circuit  Court,  as  expert  witnesses.  These  witnesses  were  in- 
troduced to  state  whether  or  not,  in  their  opinion,  the  body  of 
the  will,  the  signature  thereto,  and  the  name  of  the  attesting 
witness,  N.  C.  Bugg,  were  written  in  the  same  ink  as  the  name 
of  the  attesting  witness,  T.  A.  Savage,  and  which,  in  their 
opinipn,  was  the  older  writing. 

They  testify  to  their  long  experience  in  handling  and  exam- 
ining written  papers,  and  in  comparing  signatures  and  writings. 
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It  is  the  practice  in  this  State  to  admit  such  evidence  for  the 
purpose  mentioned.  Indeed,  with  our  courts  located  as  they  are 
for  the  most  part  in  the  country,  no  better  evidence  on  the 
subject  is  attainable.  It  would  be  impossible,  in  most  cases^  ^ 
secure  a  chemist  or  manufacturer  of  ink,  to  say  which  of  two* 
writings  was  the  older  or  written  with  the  older  ink.  Whether' 
a  witness  is  qualified  to  testify  as  an  expert  is  largely  a  matter* 
iu  the  discretion  of  the  trial  court,  and  its  ruling  allowing  a 
witness  to  testify  will  not  be  disturbed  unless  it  clearly  appears 
that  he  was  not  qualified.  Richmond  Locomotive  Works  v. 
Fordy  94  Va.  627,  27  S.  E.  609. 

We  are  further  of  opinion  that  it  was  error  to  admit  the 
evidence  objected  to  tending  to  show  the  enhancement  in  the 
value  of  the  land  in  controversy  since  its  purchase  by  the  com- 
plainant, Bowen.  The  sole  issue  before  the  jury  was  whether 
or  not  the  controverted  writing  was  the  true  last  will  and 
testament  of  Ann  C.  Savage.  The  value  of  the  land  could  have 
no  bearing  upon  that  question,  and  the  evidence  tending  to 
show  its  enhancement  was  irrelevant  and  calculated  to  divert, 
the  minds  of  the  jury  from  the  real  issue. 

The  third  assignment  of  error  relates  to  the  court's  actiom 
with  respect  to  the  instructions. 

The  instructions  given  by  the  court,  taken  together,  are  pre- 
dicated upon  the  view*that  it  is  essential  to  the  due  execution 
of  a  will  that  the  attesting  witnesses  should  have  been  re- 
quested by  the  testator  to  act  in  that  capacity.  They  convey 
the  impression,  which  appears  to  have  been  the  view  of  the* 
court,  that  the  request  must  have  been  express,  and  that  al- 
though every  other  statutory  requisite  may  appear  to  have- 
been  complied  with,  the  instrument  will  not  be  valid  unless 
there  shall  also  appear  to  have  been  an  express  request  made 
by  the  testatrix  to  the  witnesses  to  attest  the  same  as  and  for 
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her  last  will  and  testament^  and  that  each  should  know  that  'the 
other  had  been  so  requested. 

The  requirements  for  the  due  execution  of  a  will  are  found 
iu  section  2514  of  the  Code,  and  are  as  follows:  ^'No  will 
shall  be  valid  unless  it  be  in  writing  and  signed  by  the  testatovy 
or  by  some  other  person  in  his  presence,  and  by  his  directionj  in 
such  manner  as  to  make  it  manifest  that  the  name  is  intended 
as  a  signature;  and  moreover,  unless  it  be  wholly  written  by  the 
testator,  the  signature  shall  be  made  or  the  wiU  acknowledged  by 
him  in  the  presence  of  at  least  two  competent  witnesses,  present 
at  the  same  time;  and  such  witnesses  shall  subscribe  to  the  wiU 
in  the  presence  of  the  testator,  but  no  form  of  attestation  shall  be 
necessary.^' 

The  purpose  of  the  statutory  requirements  with  respect  to 
the  execution  of  wills  was  to  throw  every  safeguard  deemed 
necessary  aroimd  a  testator  while  in  the  performance  of  this 
important  act,  and  to  prevent  the  probate  of  a  fraudulent  and 
supposititious  will  instead  of  the  real  one.  To  effectually  ac- 
complish this,  the  statute  must  be  strictly  followed.  It  is, 
however,  quite  as  important  that  these  statutory  requirements 
should  not  be  supplemented  by  the  courts  with  others  that 
might  tend  to  increase  the  difficulty  of  the  transaction  to  such 
-an  extent  as  to  practically  destroy  the  right  of  the  uninformed 
layman  to  dispose  of  his  property  by  will. 

As  said  by  Judge  Moncure,  in  the  case  of  Parramore  v. 
Taylor,  11  Gratt.  220 :  'The  law  of  wills  should  be  plainly 
written,  and  no  room  should  be  left  for  doubt  or  implication. 
It  is  a  law  of  almost  universal  apphcation,  and  must  often  be 
acted  on  by  unlearned  persons  in  a  situation  which  precludes 
the  possibility  of  obtaining  professional  aid.  The  most  impor- 
tant family  settlements,  which  are  often  postponed  to  the  last 
day  or  hour  of  life,  may  depend  upon  an  observance  of  its 
requisitions.     How  important,  then,  that  it  should  impose  no 
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needless  requisition;  none  that  is  not  productive  of  some  sub- 
stantial good ;  and  that  it  should  plainly  express  what  it  means/' 

Prof.  Minor,  in  his  Institutes,  says :  "The  statute  is  peremp- 
tory in  requiring  that  the  witnesses  shall  subscribe  their  nameSy 
in  the  presence  of  the  testator,  and  at  his  request."  2  Minor 
(4th  Ed.),  p.  1017. 

•A  casual  glance  at  the  statute  shows  that  there  is  no  peremp- 
tory requirement  that  the  will  shall  be  attested  at  the  request 
of  the  testator;  indeed  the  word  "request"  does  not  appear  in 
the  statute.  If  the  learned  author  means  that  the  plain  impli- 
cation from  the  language  used  is  that  the  witnesses  must  be 
requested  by  the  testator  to  attest  the  will,  and  it  be  true,  as 
contended,  that  such  request  is  necessary  to  the  validity  of  a 
will,  then  the  question  arises,  how  is  the  fact  that  the  request 
was  made  to  be  evidenced  ?  We  are  of  opinion  that  it  may  ap- 
pear from  the  facts  and  circumstances  surrounding  the  trans- 
action, as  well  as  by  an  express  and  formal  announcement  of 
the  invitation. 

In  the  case  at  bar  it  appears  that  T.  A.  Savage  was  the 
daughter-in-law  of  the  testatrix,  and  that  they  lived  together 
in  the  same  house ;  that  the  will  was  executed  in  a  small  room 
10x12  or  14  feet.  It  further  appears  that  the  will  was  written 
by  T.  A.  Savage  at  the  earnest  request  of  the  testatrix.  This 
witness,  who  was  not  asked  if  she  had  been  requested  by  the 
testatrix  to  witness  the  will,  testifies  that  when  N.  C.  Bugg, 
who  had  been  sent  for  to  witness  the  will,  arrived,  she  handed 
the  will  to  the  testatrix,  who  raised  up  in  her  bed  without  as- 
sistance and  signed  the  will  in  the  presence  of  N.  C.  Bugg  and 
herself ;  that  after  the  testatrix  had  signed  the  will,  Mr.  Bugg 
signed  his  name  as  witness  at  the  bed,  and  that  she  then  took 
the  will  and  went  over  to  the  bureau  and  signed  her  name 
imder  Mr.  Bugg's  at  the  bureau ;  that  the  testatrix  signed  and 
acknowledged  the  will  in  the  presence  of  N.  C.  Bugg  and  her- 
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self ;  that  N.  C.  Bugg  signed  his  name  thereto  in  the  presence 
of  the  testatrix  and  herself,  and  that  she  signed  her  name 
thereto  in  the  presence  of  the  testatrix  and  N.  C.  Bugg;  that 
the  testatrix,  from  the  position  occupied  by  her  on  the  bed, 
could  have  seen  the  witness  sign  her  name  to  the  will  at  the 
bureau  without  changing  her  position  and  simply  by  looking; 
that  Mr.  Bugg,  from  his  position  at  the  bed,  could  have  seen 
her  sign  her  name  by  simply  turning  his  head;  that  the  tes- 
tatrix was  in  clear  and  strong  mind  at  the  time,  mentally  as 
sound  as  a  dollar.  The  witness,  N.  C.  Bugg,  says  that  he  was 
sent  for  to  witness  the  will ;  that  when  he  arrived  the  testatrix 
said  to  him,  "Napoleon,  I  want  you  to  witness  my  will.  I  want 
to  give  what  I  have  to  George's  children  because  I  do  not  think 
he  will  take  care  of  it" ;  that  he  did  not  see  the  testatrix  sign 
the  will,  but  that  she  acknowledged  it  as  her  will  to  him,  in 
the  presence  of  Mrs.  T.  A.  Savage ;  that  the  testatrix  raised  up 
in  bed,  and  her  mind  was  clear  and  all  right;  that  he  went 
around  to  the  foot  of  the  bed  and  signed  the  will;  that  he 
signed  it  in  the  presence  of  Mrs.  T.  A.  Savage  and  of  the  testa- 
trix; that  after  he  had  signed  it  Mrs.  T.  A.  Savage  took  the 
paper  and  went  with  it  to  the  bureau ;  that  he  could  have  seen 
her  if  he  had  turned  his  head  and  looked,  but  that  he  did  not 
see  her  sign  the  paper ;  that  the  testatrix,  from  her  position  on 
the  bed,  could  have  seen  Mrs.  T.  A.  Savage  sign- the  paper 
without  change  of  her  position,  as  the  bureau  sat  in  front  of 
the  bed.  This  witness  further  states  that  he  does  not  remem- 
ber anything  being  said  about  Mrs.  T.  A.  Savage  witnessing- 
the  will ;  that  if  anything  was  said  about  it  he  did  not  recollect 
it;  that  he  did  not  know  T.  A.  Savage  was  to  be  a  witness^ 
thought  that  Mr.  Gregory  was  to  be  the  other  witness. 

It  is  clear  from  the  evidence  that  the  testatrix  knew  that 
two  witnesses  to  the  will  were  necessary,  and  she  and  the  two 
whose  names  are  signed  to  the  will  were  the  only  persons 
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present  at  the  time  of  the  transaction.  From  this  testimony, 
if  true,  the  implication  is  plain  that  the  witness,  T.  A.  Savage, 
signed  the  will  at  the  request  of  the  testatrix,  and  the  jury 
should  have  been  instructed  that  if  they  believed  the  same,  it 
constituted  all  the  proof  necessary  to  show  that  T.  A.  Savage 
had  been  requested  by  the  testatrix  to  attest  the  will. 

The  fourth  instruction  goes  a  step  further  and  tells  the  jury 
that  it  is  necessary  for  them  to  t)elieve  from  the  evidence  that 
the  testatrix  had  authorized  or  requested  T.  A.  Savage  to  sub- 
scribe her  name  to  the  paper  as  an  attesting  witness  before  she 
attested  the  same. 

The  vice  in  this  instruction,  in  addition  to  the  inference  that 
an  express  request  was  necessary,  is  the  proposition  that  such 
request  must  have  been  made  at  some  time  prior  to  the  act  of 
attesting  the  will.  This  position  is  not  tenable.  The  request 
might  have  been  made  at  the  time  the  will  was  being  subscribed 
as  well  as  before ;  or  the  testatrix  might  have  acquiesced  in  and 
ratified  the  act  of  attestation  at  the  time  it  was  done.  In  this 
case  the  witness,  T.  A.  Savage,  wrote  the  will  at  the  urgent  re- 
quest of  the  testatrix,  and  signed  it  as  a  witness  in  the  plain 
view  and  conscious  presence  of  the  testatrix,  without  objection 
on  her  part,  and  yet  the  jury  are  told  that  though  they  believe 
these  facts,  they  must  find  against  the  validity  of  the  will. 

In  addition  to  the  general  objection  pointed  out,  the  sixth 
instruction  is  erroneous  because  it,  in  effect,  tells  the  jury  that 
at  some  time  prior  to  the  signing,  each  of  the  witnesses  must 
have  known  that  the  other  was  to  be  an  attesting  witness,  and 
each  must  also  have  known  that  the  other  had  been  requested 
to  act  in  that  capacity.  This  instruction  imposes  unnecessary 
requirements,  not  called  for  or  suggested  by  the  statute,  which 
would  be  likely  to  defeat  the  probate  of  many  otherwise  valid 
wills.  The  witness,  T.  A.  Savage,  who  wrote  the  will,  may  have 
been  asked  to  attest  it  before  TsT.  O.  Bugg  came  to  the  house. 
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and,  unless  the  request  was  repeated  in  his  presence  after  his 
arrival  and  at  some  time  prior  to  the  act  of  signing,  the  jury 
could  not,  under  this  instruction,  find  in  favor  of  the  validity  of 
the  will. 

As  said  by  Judge  Moncure,  in  Parramore  v.  Taylor y  supra: 
"Nothing  is  more  common  or  natural  than  for  a  scrivener  to 
subscribe  a  will  as  a  witness  before  his  fellow  witness  is  called 
in  to  join  him  in  the  attestation ;  or  for  a  witness  called  on  to 
attest  a  will,  after  doing  so,  to  turn  his  back  and  walk  off  with- 
out noticing  what  is  done  by  others  afterwards/' 

In  the  matter  of  executing  a  will,  the  statutory  requirements 
must  be  complied  with,  but  substance  must  not  be  sacrificed  to 
form,  and  the  end  of  the  law  to  the  means  used  for  attaining  it. 

For  these  reasons  the  decree  appealed  from  must  be  reversed, 
the  verdict  of  the  jury  set  aside,  and  the  cause  remanded  for  a 
new  trial  of  the  issue  devisavit  vel  noriy  in  accordance  with  the 
views  herein  expressed. 

Reversed. 
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Williamson  and  Othbes  v.  Paynb  and  Others. 

February  2,  1906. 

1.  Appeal  and  Brbor — Amount  in  Controveray. — On  appeal,  the  value 

or  amount  in  controversy  must,  as  a  general  rule,  be  made  to  ap- 
pear affirmatively,  and,  if  it  cannot  be  ascertained,  the  appeal  will 
be  dismissed,  as  the  burden  is  on  the  appellant  to  establish  Juris- 
diction; but  where  the  original  demand  is  pecuniary  and  in  excess 
of  the  Jurisdictional  amount,  but  it  is  alleged  by  appellee  to  have 
been  reduced  below  that  amount  by  payment,  the  burden  is  upon 
him  to  make  that  fact  appear. 

2.  Appeal  and  BBBOBn-Afmmn^  in  Controversu — Debt  and  Expenses, — 

Where  a  debt  is  secured  by  a  deed  of  trust  on  personal  property, 
which  also  secured  the  expenses  of  executing  the  trust  and  of 
drawing  and  recording  the  deed,  and  the  validity  of  the  deed  is  as- 
sailed, such  expenses  are  proper  to  be  considered  in  arriving  at  the 
amount  in  controversy  on  appeaL 

3.  Chattel  Mobtoaob— De^cHption  of  Property. — ^A  deed  of  trust  on 

personal  property  gives  a  sufficiently  definite  description  of  the 
property  granted  when  it  enables  a  stranger  to  identify  the  prop- 
erty by  the  aid  of  proper  enquiry  such  as  the  instrument  itself  in* 
dicates  and  directs.  A  deed  which  grants  horses,  mules,  oxen  and 
wagons  in  the  same  clause  with  a  definitely  described  lumber  plant, 
and  apparently  as  a  part  of  the  outfit,  and  which  shows  that  they 
are  owned  by  and  are  in  the  possession  of  the  grantor,  and  that  the 
grantor,  trustee,  and  beneficiary  all  reside  in  the  county  in  which 
the  deed  is  recorded,  gives  a  sufficient  description  of  the  property 
granted. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Henry  county, 
in  the  chancery  suit  of  Williamson  v.  Paynty  in  which  the  ap- 
pellee, W.  H.  Cassell,  filed  a  petition. 

Reversed. 
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The  opinion  states  the  case. 

Ilairston  &  Gravely y  for  the  appellants. 

L.  W,  Andersoriy  for  the  appellees. 

AVhittle,  J.,  delivered  the  opinion  of  the  court. 

The  facts  of  this  case  necessary  to  be  stated  are  as  follows : 
Appellants,  who  are  creditors  by  deeds  of  tnist  of  the  Franklin 
Log  &  Lumber  Company,  together  with  their  respective  trus- 
4;ees,  filed  a  bill  in  equity  in  the  Circuit  Court  of  Henry  county 
for  an  injunction  to  restrain  the  grantors  in  said  deeds,  and 
•other  persons,  from  removing  or  in  any  manner  interfering 
with  the  trust  property.  The  bill  further  prays  for  the  ap- 
pointment of  a  receiver,  and  for  the  sale  of  the  trust  subject 
and  the  application  of  the  proceeds  to  the  payment  of  the  debts 
secured. 

At  the  December  term,  1903,  the  court  awarded  an  injunc- 
tion and  appointed  a  receiver  in  accordance  with  the  prayer  of 
the  bill,  and  also  directed  the  receiver  to  take  possession  of  the 
trust  property,  sell  the  live  stock  at  public  auction,  and  to 
deposit  the  proceeds  of  sale  in  bank,  subject  to  the  order  of 
the  court. 

At  the  same  term  the  appellee,  Cassell,  recovered  a  judgment 
against  the  Franklin  Log  &  Lumber  Company  for  more  than 
$300;  and,  having  subsequently  caused  an  execution  to  issue 
■on  the  judgment,  intervened  in  the  suit  in  equity,  and  asserted 
priority  of  lien  for  the  execution  to  the  demands  of  appellants, 
upon  the  property  in  controversy. 

From  a  decree  in  the  cause  sanctioning  that  contention,  this 
appeal  was  allowed.  The  ground  of  decision  of  the  Circuit  Court 
was  that,  while  the  deeds  in  question  were  valid  and  binding  be- 
tween the  parties,  the  property  conveyed  was  not  sufficiently 
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described  for  the  recordation  of  said  deeds  to  affect  third  par- 
ties vdih  constructive  notice  of  the  identity  of  the  property 
conveyed. 

Before  considering  the  case  in  that  aspect,  it  will  be  neces- 
sary to  notice  the  contention  of  appellee  that  each  of  the 
amounts  in  controversy,  exclusive  of  costs  and  interest  accrued 
since  the  decree  appealed  from,  is  less  in  value  or  amount  than 
$300,  and  that  this  court  is  consequently  without  jurisdiction 
to  entertain  the  appeal. 

The  demand  asserted  by  Williamson,  with  interest  to  the  date 
of  the  decree,  is  $476 ;  but  it  is  said  that  the  amoimt  in  con- 
troversy as  to  him  is  the  original  demand,  less  the  sum  directed 
to  be  paid  him  by  the  decree  under  review,  which  payment,  it 
is  alleged,  reduces  his  debt  to  less  than  $300. 

The  property  in  dispute  had  been  sold  by  the  receiver  imder 
a  former  order  of  the  court,  and  the  decree  appealed  from 
directs  him,  out  of  the  proceeds,  to  pay  to  the  appellee,  Cassell, 
the  amount  of  his  execution,  including  interest  and  costs,  and 
his  costs  in  this  suit  expended,  and,  after  paying  all  other  un- 
paid costs,  to  pay  the  residue  to  the  appellant,  Williamson. 
What  that  residue  amounts  to,  the  record  does  not  disclose. 

Generally  speaking,  the  value  or  amount  in  controversy  must 
be  made  to  appear  affirmatively.  If  it  cannot  be  ascertained, 
the  appeal  will  be  dismissed,  and  the  burden  is  on  appellant  to 
establish  the  jurisdiction.''    2  Cyc.  666. 

On  the  other  hand,  where  the  original  demand  is  pecuniary 
arid  in  excess  of  the  jurisdictional  amount,  but  is  alleged  by 
the  appellee  to  have  been  reduced  below  that  amount  by  pay- 
ment, the  onus  rests  upon  him  to  make  that  fact  appear.  Fink 
Bros.  &  Co,  V.  Denny y  76  Va.  663 ;  Filler  v.  Tyler,  91  Va.  458, 
22  S.  E.  236. 

The  debt  of  the  appellant,  Clement,  amounts,  with  interest 
to  the  date  of  the  decree,  to  $293,  and  his  deed  of  trust  also 
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secures  the  expenses  of  executing  the  trust  and  drawing  and 
recording  the  deed,  which,  it  is  conceded,  raise  his  demand 
beyond  the  jurisdictional  amount.  That  these  latter  items  are 
proper  to  be  considered  in  arriving  at  the  amount  in  contro- 
versy, see  2  Bar.  Ch'y  Pr.  (2nd  Ed.),  p.  1208. 

So  that,  if  appellee's  apprehension  of  what  constitutes  the 
amount  in  controversy  in  this  case  is  correct,  the  allegation  that 
appellants'  respective  demands  are  less  tHan  $300  is  not  sus- 
tained. 

On  the  merits  of  the  case,  the  decision  of  this  court  in 
Ilardaway  v.  Jones,  100  Va.  481,  41  S.  E.  957,  is  relied  on  to 
show  the  insuflSciency  of  the  description  of  the  property  to  af- 
fect Cassell  with  constructive  notice  under  the  registry  act. 

In  that  case  the  deed  of  trust  conveyed  four  mules,  without 
further  description.  It  did  not  state  where  or  in  whose  pos- 
session they  were,  nor  did  it  mention  the  residence  of  either  the 
grantor,  the  trustee,  or  the  beneficiary.  The  deed  was  ac- 
knowledged before  a  notary  public  in  Scott  county,  and  was 
put  to  record  in  that  county.  Within  less  than  one  month 
after  the  deed  had  been  recorded,  the  grantor  removed  the 
mules  to  Wise  county,  and  sold  them  for  a  valuable  consider- 
ation to  a  purchaser  residing  in  that  county,  who  had  no  actujfl 
notice  of  the  deed  of  trust.  A  few  days  thereafter  the  trustee 
demanded  possession  of  the  mules,  and  upon  the  refusal  of  the 
purchaser  to  surrender  them,  brought  an  action  of  detinue  for 
their  recovery,  which  resulted  in  a  judgment  in  his  favor.  That 
judgment  was  reversed  on  appeal ;  this  court,  as  remarked,  hold- 
ing that  the  description  of  the  property  was  inadequate  to 
affect  innocent  third  parties  with  constructive  notice  under 
section  2468  of  the  Code. 

It  must,  however,  be  observed  that  thel*e  are  many  distin- 
guishing features  between  that  deed  and  the  deeds  drawn  in 
question  in  this  case. 


Va.]  Williamson  v.  Payne.  555 

Opinkm. 

The  two  deeds  convey  the  same  property,  and,  with  the  ex- 
ception of  dates,  amounts,  trustees  and  beneficiaries,  are  prac- 
tically identical  in  form.  Both  deeds  show  that  the  grantors 
redded  in  the  county  of  Henry,  and  the  trustees  and  benefi- 
ciaries in  the  town  of  Martinsville.  The  horses,  mules,  oxen, 
and  wagons  were  conveyed  in  the  same  clause  with  a  definitely 
described  lumber  plant,  consisting  of  an  engine,  boiler,  and 
sawmill,  and  would  naturally  have  been  regarded  as  parts  of 
that  outfit.  The  deeds  further  show  that  the  property  was  to 
remain  in  the  possession  of  the  grantors  imtil  default  was  made 
in  the  payment  of  the  debts  secured.  And,  finally,  it  appears 
that  the  deeds  were  executed  and  duly  recorded  in  the  clerk's 
oflice  of  the  County  Court  of  Henry  coimty  before  the  recovery 
of  Cassell's  judgment. 

The  doctrine  of  Hardaway  v.  Jones,  supra,  is  that  a  deed  of 
trust  or  mortgage  conveying  chattels,  constitutes  constructive 
notice  to  third  persons,  when  the  description  in  the  deed  or 
mortgage  is  such  as  would  enable  them  to  identify  the  property, 
aided  by  the  inquiries  which  the  deed  or  mortgage  itself  indi- 
cates and  directs.  And  the  court,  in  that  case,  at  p.  485,  ob- 
serves :  "In  no  case  that  we  have  seen  has  the  recordation  of 
a  deed  of  trust  been  held  to  be  constructive  notice,  which  con- 
tained no  description  of  the  animals  conveyed  except  their  num- 
ber, which  did  not  state  in  whose  possession  the  property  was, 
or  where  it  was  located  or  might  be  found,  or  where  any  party 
to  the  deed  resided.'' 

The  converse  of  that  proposition  is  also  true,  that  the  record- 
ation of  a  deed  which  furnishes  a  stranger  with  the  obvious 
means  of  identifying  the  property,  which  these  deeds  afford, 
does  give  constructive  notice. 

The  registry  of  the  deeds  in  question  affected  Cassell  with 
constructive  notice  of  the  following  facts:  That  his  debtors 
resided  in  the  county  of  Henry ;  that  they  had  conveyed  their 


556  Williamson  v.  Payne.  [103 

Opinion. 

property  to  trustees,  in  trust,  to  secure  the  debts  described  in 
the  deeds ;  that  the  trustees  and  creditors  were  all  residents  of 
the  town  of  Martinsville ;  that  the  property  constituted  part  of 
a  sawmill  outfit  which  belonged  to  his  debtors;  and  that  the 
whole  of  it  was  in  that  county,  and  in  possession  of  the  grantors. 
•  The  written  description  of  personal  property  in  mortgages, 
taken  alone,  rarely  furnishes  strangers  adequate  means  of  iden- 
tifying the  property,  and  information  thus  imparted  must 
usually  be  supplemented  or  aided  by  extraneous  inquiry. 

That  would  have  been  equally  true  in  this  instance,  even 
though  the  sex,  color,  and  names  of  the  live  stock  conveyed  had 
been  specified  in  the  deeds.  Hence  the  reasonableness  of  the 
rule  that  a  deed  is  sufficiently  definite  when  it  enables  a  stranger 
to  identify  the  property  aided  by  proper  inquiry  such  as  the 
instrument  itself  indicates  and  directs. 

The  same  is  true  with  respect  to  the  description  of  land  in 
an  action  of  ejectment.  It  is  not  required  that  the  designation 
should  be  so  certain  that  the  officer  will  know  from  an  inspec- 
tion of  the  record  of  what  he  is  to  give  possession;  but,  in 
executing  the  writ  of  possession,  he  may  supplement  the  in- 
formation obtained  from  the  record  with  knowledge  acquired 
from  the  plaintiff.  Howdashell  v.  Krenningy  ante  p.  30,  48  S. 
E.  491. 

In  a  leading  case  on  the  subject  under  consideration,  WiUey 
V.  Snyder y  34  Mich.  60,  Chief  Justice  Cooley  says :  "Written 
descriptions  of  property  are  to  be  interpreted  in  the  light  of 
the  facts  known  to  and  in  the  minds  of  the  parties  at  the  time. 
They  are  not  prepared  for  strangers,  but  for  those  they  are  to 
affect,  the  parties  and  their  privies.  A  subsequent  purchaser 
or  mortgagor  is  supposed  to  acquire  a  knowledge  of  all  the 
facts,  so  far  as  they  may  be  needful  to  his  protection,  and  he 
purchases  in  view  of  that  knowledge.  .  .  .  Descriptions 
do  not  identify  by  themselves,  they  only  furnish  the  means  of 
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identification.  They  give  certain  marks  or  characteristics,  per- 
haps historical  data  or  incidents,  by  the  aid  of  which  we  may 
single  out  the  thing  intended  from  all  others;  not  by  the  de- 
scription alone,  but  by  that  explained  and  applied."  See  notes 
to  Bassett  v.  Fisch  (Iowa),  14  Am.  St.  Eep.  238,  41  N.  W.  310^ 
where  many  illustrations  of  the  doctrine  will  be  found. 

In  Estes  v.  Springer^  47  Mo.  App.  90,  it  was  held:  **Not- 
withstanding  the  description  in  a  chattel  mortgage  is  faulty,  in 
that  it  does  not  locate  the  property  and  does  not  state  who  is  the 
owner,  yet  such  fault  is  cured  where  other  portions  of  the  in- 
strument show  the  residence  of  the  mortgagor,  and  that  the 
property  is  in  his  possession,  and  that  it  shall  not  be  moved 
from  the  county  in  which  the  mortgagor's  residence  is  fixed, 
and  that  upon  default  it  shall  be  sold  in  such  coimty." 

Also  in  Shaffer  v.  Pickrell,  22  Kan.  619 :  '*A  chattel  mort- 
gage in  which  the  description  of  the  property  is  as  follows: 
*Two  himdred  and  fifty  stock  hogs  owned  by  the  said  B.  D. 
Mott,  in  Franklin  county,  Kansas,'  and  which  contains  the 
provision  that  imtil  default  be  made,  or  until  such  time  as  the 
mortgagees  shall  deem  themselves  insecure,  the  mortgagor,  said 
Mott,  is  to  continue  in  the  peaceable  possession  of  all  the 
property,  all  of  which,  in  consideration  whereof,  he  engages 
shall  be  left  in  as  good  condition  as  the  same  now  is,  and  taken 
'care  of  at  his  own  cost  and  expense,  is  not  void  for  uncertainty."^ 

See,  to  the  same  effect.  Brown  v.  Holmes^  13  Kan.  492;^ 
Wells  V.  Willcox,  68  la.  708,  28  N.  W.  29 ;  Everett  v.  Brown,. 
04  la.  420,  20  N.  W.  743;  Bank  v.  Johnson,  79  la.  290,  44  K 
W.  551 ;  Eddy  Fenner  Co.  v.  Cardwell,  7  Minn.  225  (Gil.  166). 

The  rule  fairly  deducible  from  the  authorities  seems  to  be 
that  "where  there  is  a  description  of  the  property  mortgaged, 
and  the  description  is  true,  and,  by  the  aid  of  such  description 
and  the  surrounding  circumstances,  the  third  person  would,  in 
the  ordinary  course  of  things,  know  the  property  was  mort- 
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gaged,  the  description  should  be  held  sufficient.  Mills  v.  Kansas 
Lumber  Co.,  26  Kan.  578. 

For  these  reasons  the  decree  appealed  from,  to  the  extent  to 
which  it  establishes  appellee's  execution  as  a  superior  lien  to 
appellants'  deeds  of  trust  on  the  property  involved  in  this  litiga- 
tion, is  erroneous,  and  must  be  reversed  and  annulled,  and  the 
cause  remanded  to  the  Circuit  Court  of  Henry  county  for  fur- 
ther proceedings  to  be  had  therein  not  in  conflict  with  this 
opinion. 

Reversed. 
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Bicfimonft. 

Globe  Furnituee  Co.  v.   Trustees  of  Jerusalem  Baptist 

Church. 

February  2,  1906. 

L  Chubch  Trustees — Judgment — Liability  of  Church  Property. — A  Judg- 
ment against  the  trustees  of  a  church  for  the  amount  of  the  pur- 
chase price  of  pews  and  other  furniture,  bought  and  placed  in  the 
church  and  used  by  the  congregation,  does  not,  in  this  State,  am- 
stitute  a  lien  on  the  church  or  other  property  held  by  such  trustees 
for  the  benefit  of  the  congregation,  nor  on  the  proceeds  of  the  sale 
thereof.  Such  judgment  simply  binds  personally  the  individual 
trustees  against  whom  it  was  obtained. 

2.  Chubch  Trustees— Poirer*  and  lAahiUties—Suits  Under  Code,  Sec, 
1402. — Under  statutes  of  this  State  the  trustees  of  a  church  merely 
hold  the  legal  title  to  the  real  estate  conveyed,  devised,  or  dedicated 
for  the  use  and  benefit  of  the  religious  congregation,  at  whose  in- 
stance they  have  been  appointed,  and  have  no  power  of  their  own 
volition,  and  in  their  capacity  as  trustees,  to  either  alien  or  en- 
cumber such  real  estate.  The  provision  of  sec  1402  of  the  Code 
(1904),  allowing  them  to  be  sued  in  relation  to  land  or  any  property 
held  by  them  in  trust,  relates  only  to  suits  against  them  touching 
the  property  the  legal  title  to  which  is  vested  in  them. 

Appeal  from  a  decree  of  the  Law  and  Chancery  Court  of  the 
city  of  Norfolk,  in  a  suit  in  chancery,  wherein  the  appellant  was 
the  complainant  and  the  appellees  were  the  defendants. 

Affirmed. 
The  opinion  states  the  case. 

P.  A.  Agelasto  and  Wm.  W.  Old  &  Son,  for  the  appellant. 
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A.  B,  Seldnevy  for  some  of  the  appellees. 
Harrison,  J.,  delivered  the  opinion  of  the  court. 

The  question  involved  in  this  case  is  whether  or  not  the 
judgment  asserted  constitutes  a  lien  upon  the  lot  and  house  of 
worship  thereon  of  the  appellees,  or  upon  the  proceeds  of  sale 
thereof. 

It  appears  that  two  of  the  trustees  of  the  church  bought  of 
the  appellant  certain  pews  and  church  furniture  which  were 
delivered  and  placed  in  the  church.  The  debt  thus  created  not 
having  been  paid,  suit  was  brought  by  the  appellant  and  judg- 
ment by  default  obtained  against  the  several  trustees  of  the 
church.  The  object  of  the  present  chancery  suit  is  to  enforce 
this  judgment  as  a  lien  upon  the  real  estate  of  the  church,  or 
upon  the  proceeds  of  the  sale  of  a  part  of  its  church  lot  to  the 
city  of  Norfolk. 

Churches  in  Virginia  are  not  incorporated,  and  under  the 
policy  of  our  law  cannot  be.  The  property  they  are  permitted 
to  hold  and  its  use  is  fixed  by  statute.  Church  trustees  are 
creatures  of  statute,  and  their  powers  are  limited  by  the  law 
that  authorizes  their  appointment. 

Section  1398  of  the  Code,  as  amended  and  foimd  in  Virginia 
Code,  1904,  validates  every  conveyance,  devise,  or  dedication, 
for  the  use  and  benefit  of  any  religious  congregation  as  a  place 
for  public  worship  which  has  been  made  since  January  1,  1777, 
and  provides  that  the  land  shall  be  held  for  such  use  or  benefit, 
and  for  such  purpose,  and  not  otherwise. 

Section  1399  of  the  Code,  as  amended  and  carried  into  Vir- 
ginia  Code,  1904,  provides  the  method  of  appointment  of 
trustees,  upon  the  application  of  the  proper  authorities  of  the 
congregation,  in  order  to  effect  or  promote  the  purpose  of  such 
conveyance,  devise,  or  dedication,  and  that  the  legal  title  to 
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such  land  shall,  for  that  purpose  and  object,  be  vested  in  the 
trustees. 

Section  1405  of  the  Code  provides  how  a  congregation  may 
proceed  to  sell  or  encumber  church  property;  and  section  1406^ 
as  amended  and  found  in  Virginia  Code,  1904,  provides  how 
trustees  may  by  suit  in  the  proper  court  effect  an  encumbrance 
upon  or  a  sale  or  exchange  of  such  real  estate,  provided  it  shall 
appear  to  be  the  wish  of  the  congregation. 

Section  1402,  as  amended  and  found  in  the  Virginia  Code,. 
1904,  provides  that  church  trustees  may  sue  in  their  own  names 
to  recover  any  land,  or  other  property,  held  by  them  in  trust, 
or  damages  for  any  injury  thereto,  and  be  sued  in  relation  to 
the  same. 

It  is  very  plain  that  this  section  has  no  reference  to  suits  of 
the  character  we  are  considering,  but  relates  only  to  suits  by  or 
against  the  trustees  touching  the  property,  the  legal  title  to 
which  is  vested  in  them. 

It  is  clear  from  the  statute  law  to  which  we  have  adverted 
that  the  trustees  of  a  church  merely  hold  the  legal  title  to  the 
real  estate  conveyed,  devised,  or  dedicated  for  the  use  and 
benefit  of  the  religious  congregation,  at  whose  instance  they 
have  been  appointed,  and  have  no  power  of  their  own  volition,, 
and  in  their  capacity  as  trustees,  to  either  alien  or  encumber 
such  real  estate. 

The  judgment  asserted  is  valid  as  to  the  individuals  against 
whom  it  was  obtained,  but  it  has  no  validity  as  a  lien  upon  the 
real  estate  of  the  appellees.  If  the  church  property  could  be 
encimibered  by  this  method,  the  statutes  mentioned  would  be 
useless,  and  it  would  be  in  the  power  of  church  trustees,  ap- 
pointed merely  to  hold  the  legal  title,  to  sweep  away  their  house 
of  worship,  without  the  authority  or  even  knowledge  of  the 
religious  congregation  that  had  acquired  it. 

If  the  judgment  constitutes  no  lien  upon  the  real  estate  of 
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the  congregation,  it,  for  the  same  reason,  is  no  lien  upon  the 
proceeds  of  that  part  thereof  taken  for  street  purposes  by  the 
city  of  Norfolk.  When  the  sale  is  made  at  the  instance  of  the 
congregation  under  section  1405,  the  proceeds  are  to  be  dis- 
posed of  by  the  court  in  such  manner  as  the  congregation  may 
desire.  And  when  the  sale  is  made  at  the  instance  of  the  trus- 
tees, under  section  1406,  the  court  is  to  make  the  necessary 
order  for  the  proper  reinvestment  of  such  proceeds. 

We  have  dealt  with  the  legal  rights  of  the  parties  to  this  liti- 
gation. It  is  hardly  necessary  to  add  that  nothing  we  have 
.said  has  been  intended  as  approving  the  course  of  this  con- 
gregation in  failing  to  pay  for  pews  and  other  church  furniture 
aised  and  enjoyed  by  them.  Such  conduct  is  in  the  highest 
degree  reprehensible. 

The  lower  court  committed  no  error  in  sustaining  the  de- 
murrer to  the  original  and  supplemental  bills  filed  by  the  appel- 
lant, and  the  decree  complained  of  must,  therefore,  be  affirmed. 

Affirmed. 
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Prison  Association  of  Virginia  v.  Russell's  Administrator. 

March  9,  1905. 
Absent,  Cardwell,  J. 

1.  Wills — ReMduary  Clause — Residue  of  a  Residue. — Where  a  testator, 

by  his  will,  after  certain  specific  bequests,  gives  to  one  person  all 
the  residue  of  his  estate,  both  real  and  personal,  of  every  kind 
whatsoever,  and  by  a  subsequent  codicil  undertakes  to  give  a  part 
of  the  residuum  to  another  person,  but  the  latter  gift  is  void,  or 
fails  to  take  effect,  the  person  designated  as  residuary  legatee  in 
the  will  takes  th^  whole  residuum.  A  residuary  legatee  not  only 
takes  what  is  not  otherwise  effectually  disposed  of  by  the  will,  but 
also  what  the  will  attempts  Ineffectually  to  dispose  of,  and  which 
from  any  cause  lapses  or  is  void,  except  where  the  residuary  clause 
itself,  or  some  part  of  it,  fails  to  become  effectual,  in  which  case 
it  is  called  a  residue  of  a  residue,  and  passes  to  the  next  of  kin. 
This  is  not  a  case  of  a  gift  of  a  part  of  a  residuum  to  one  person 
and  part  to  another,  and  failure  of  the  latter. 

2.  Wills — Cotistruction — Partial  Intestacy — Presumption — Position  of  Res- 

iduary Clause. — The  presumption  is  that  every  testator  intends  to 
dispose  of  his  whole  estate,  and  this  is  especially  true  where  the 
will  contains  a  general  residuary  clause,  and  very  strong  and 
special  words  will  be  required  to  rebut  this  presumption.  The  posi- 
tion of  the  residuary  clause  in  the  will  does  not  affect  the  con- 
struction to  be  placed  on  the  will.  The  intention  of  the  testator  is 
^o  be  gathered  from  the  will  read  as  a  whole,  and,  when  such  in- 
tention is  ascertained,  effect  will  be  given  to  it  if  lawful. 

J^ppeal  from  a  decree  of  the  Chancery  Court  of  the  city  of 
i^chinond,  in  a  suit  in  chancery,  wherein  the  appellee,  Russell's 
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administrator,  was  the  complainant,   and  the  appellant   and 
others  were  the  defendants. 

Reversed. 

The  opinion  states  the  case. 

StileSy  Powers  &  Stiles,  for  the  appellant. 

Overton  Howard  and  James  E,  Heathy  for  the  appellees. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

Testatrix  died  leaving  a  will  dated  April  12,  1890,  which, 
together  with  a  codicil  dated  May  9,  1898,  was  duly  admitted 
to  probate  in  the  Chancery  Court  of  the  city  of  Richmond  in 
February,  1902.    The  will  and  codicil  are  as  follows: 

**I,  Adeline  Pitt  Russell,  do  make,  constitute  and  appoint 
this  my  last  will  and  testament,  hereby  revoking  all  other  wills 
and  testaments  and  writings  in  the  nature  of  wills  and  testa- 
ments heretofore  made  by  me,  and  particularly  my  will  made 
some  years  ago  and  now  in  the  possession,  as  I  believe,  of  A.  M. 
Keiley.  I  revoke  that  will  because  of  certain  conditions  therein, 
which,  owing  to  circumstances  which  have  since  arisen  and 
which  could  not  be  then  foreseen,  might  possibly  defeat  my 
chief  object  in  making  a  will ;  and  I  believe  that  the  purpose  of 
that  will  can  be  better  accomplished  by  this.  I  therefore  re- 
voke that  will  and  all  other  wills  heretofore  made  by  me,  and 
make  this  my  last  will  and  testament. 

"My  jewelry,  silver,  wearing  apparel,  &c.,  I  give  and  be- 
queath to  the  person  whose  name  will  be  found  in  a  memoranda 
amongst  my  papers,  stating  what  I  give  and  to  whom. 

"All  the  residue  of  my  estate,  both  real  and  personal,  of 
every  kind  whatsoever  of  which  I  may  die  entitled,  seised  or 
possessed,  I  give,  devise,  and  bequeath  to  the  Prison  Association 
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of  Virginia,  to  use  in  estabKshing  or  in  aiding  in  establishing 
anywhere  within  the  Commonwealth  of  Virginia  a  reformatory, 
house  of  correction,  workhouse  or  other  institution  of  like  aim 
and  character  for  such  criminals,  youthful  offenders  and  per- 
sons convicted  of  petty  crimes,  under  the  age  of  twenty-one 
years,  as  the  courts  and  magistrates  of  the  Commonwealth  of 
Virginia  may  see  fit  to  commit  to  such  institution,  with  full 
power  to  said  Prison  Association  of  Virginia,  or  to  its  Board 
of  Directors  to  use  any  of  my  said  estate  in  kind  for  said  re- 
formatory or  other  institution  of  like  aim  and  character,  or,  if 
in  the  judgment  of  the  said  Prison  Association,  or  of  its  Board 
of  Directors,  it  seem  better  to  sell  any  or  all  of  my  said  estate, 
real  or  personal  or  both,  then  authority  is  hereby  conferred 
upon  said  Prison  Association  of  Virginia  or  its  Board  of 
Directors  to  sell  the  same  and  to  use  the  proceeds,  principal  and 
interest,  in  establishing  and  maintaining,  or  in  aiding  to  estab- 
lish and  maintain,  a  reformatory,  workhouse,  or  house  of  correc- 
tion, or  other  institution  of  like  aim  and  character  anywhere 
within  the  limits  of  the  Commonwealth  of  Virginia,  for  such 
criminals  under  the  age  of  twenty-one  years  as  the  courts  and 
magistrates  of  the  State  of  Virginia  may  see  fit  to  commit  to 
said  institution. 

"Witness  my  hand  this  12th  day  of  April,  in  the  year  of  our 
Lord,  1890. 

"ADELITTE  PITT  KUSSELL." 

(Codicil.) 

"By  will,  written  by  and  in  the  possession  of  Mr.  Overton 
Howard,  of  this  city,  the  date  of  said  will  not  being  now  re- 
membered, I  left  all  the  property  belonging  to  me  at  the  time 
of  my  death  to  the  Prison  Association,  or  Reformatory  School 
at  Laurel,  Va.,  I  desire  now  to  add  this  codicil  to  said  will :    I 
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bad  purposed  leaving  a  bequest  to  the  Mechanics'  Institute  at 
Richmond,  Va.,  but  as  there  is  a  move  on  foot  to  change  the 
title  of  that  institution,  I  hereby  give  and  bequeath  to  Rt.  Rev. 
Augustine  Van  De  Vyver,  Roman  Catholic  Bishop  of  Rich- 
mond, Va.,  or  his  successor  in  that  office,  the  sum  of  six  ($6,000) 
thousand  dollars,  for  the  purpose  of  establishing  an  orphan 
asylum  for  negro  female  children  in  Richmond,  Va.,  the  said 
asylum  to  be  conducted  by  the  Sisters  of  the  Holy  Family 
(Colored  Sisters)  of  'New  Orleans,  Louisiana;  and  I  do  this  in 
loving  memory  of  my  old  black  mammy  and  daddy,  and  the 
other  servants  who  have  belonged  to  me  in  the  past.  As  a 
memento  of  my  affection,  I  give  one  ($100)  hundred  dollars 
to  each  of  the  following  gentlemen :  To  Howard  T.  Vaughan, 
of  iforfolk,  Va. ;  to  Rev.  Herbert  M.  Hope,  of  Petersburg, 
Va. ;  to  William  O.  Hope,  of  Portsmouth,  Va ;  to  Mrs.  Russell 
Tyer  Barrett,  of  Newport  News,  Va. ;  I  also  give  one  ($100) 
hundred  dollars,  my  diamond  ear  rings,  broach,  large  cluster 
ring,  ruby  ring  and  long  watch  chain,  an(J  to  her  child,  Tyer 
Barrett,  my  silver  mug;  to  Mrs.  Emma  Vaughan  I  give  the 
diamond  and  emerald  ring  I  wore  constantly ;  to  Mrs.  Herbert 
M.  Hope,  of  Petersburg,  Va.,  the  enamelled  solitaire  diamond 
ring  and  the  short  watch  chain,  and  to  Mrs.  William  O.  Hope 
my  cameo,  cat's  eye  ring  and  watch.  I  have  left  sealed  instruc- 
tions with  Miss  Ellen  M.  Keiley  as  to  the  disposition  to  be  made 
of  my  wearing  apparel  and  furniture.  To  Katie,  daughter  of 
Wm.  O.  Hope,  my  large  emerald  and  diamond  ring. 

"ADELINE  PITT  RUSSELL." 

The  bill  in  this  case  was  filled  to  obtain  a  judicial  construction 
of  this  will.  All  interested  were  made  parties,  and  by  its 
decree,  which  is  before  us  for  review,  the  Chancery  Court  of 
the  city  of  Richmond  held  that  the  $6,000  legacy  given  to  the 
Roman  Catholic  Bishop  of  Richmond,  or  his  successor  in  office. 
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was  void,  and  from  that  feature  of  the  decree  there  has  been 
no  appeal. 

The  Chancery  Court  was  further  of  the  opinion  that  the 
testatrix,  with  respect  to  the  void  legacy,  had  died  intestate, 
and  that  it  passed  to  her  next  of  kin. 

The  Prison  Association  appealed  from  that  decision,  and  its 
contention  is,  first,  that  as  as  there  was  no  express  revocation 
of  the  wiU  by  the  codicil,  and  the  disposition  made  by  the 
codicil  having  become  ineffectual  by  reason  of  the  incapacity  to 
take  of  the  legatee  therein  named,  it  will  not  be  allowed  to  take 
effect  as  a  revocation.  In  otheir  words,  that  "the  only  idea  and 
intent  ever  entertained  by  the  testatrix  of  revoking  the  will  of 
April  12,  1890,  was  in  immediate  connection  with  and  de- 
pendent upon  the  substitution  of  the  new  disposition  of  the 
$6,000  in  place  of  the  old,  and  that  her  general  testamentary 
intent  will  be  doubly  and  shockingly  frustrated,  if  her  new 
disposition  fail  to  be  effectuated  while  the  old  is  held  to  have 
been  revoked." 

The  second  point  presented  in  the  argument  is  that  the 
Prison  Association  is,  by  the  terms  of  the  original  will,  the 
residuary  legatee  of  all  the  estate,  real  and  personal,  of  every 
kind  whatsoever,  of  which  the  testatrix  died  entitled,  seised,  or 
possessed,  and  that  as  residuary  legatee  it  takes  everything  not 
otherwise  effectually  disposed  of  by  the  wiU. 

We  shall  only  deal  with  the  latter  of  these  two  propositions. 

By  the  vrfll  of  April,  1890,  testatrix  disposed  of  certain  arti- 
cles of  personal  property,  her  jewelry,  silver,  wearing  apparel, 
etc.  "All  the  residue  of  my  estate,  both  real  and  personal,  of 
every  kind  whatsoever,  of  which  I  may  die  entitled,  seised  or 
possessed,  I  give,  devise  and  bequeath  to  the  Prison  Association 
of  Virginia,"  etc. 

*'No  particular  form  of  words  is  necessary  to  constitute  a 
residuary  legatee;  any  expression  is  sufficient  from  which  the 
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testator's  intention  is  discernible  that  the  person  designated 
shall  take  the  surplus.  Nor  is  it  of  controlling  consequence 
that  the  clause  is  not  the  last  of  the  disposing  provisions,  though 
such  is  the  usual  position.  Woemer's  American  Law  of  Ad- 
ministration (2  Ed.),  sec.  462. 

"The  residue  is  that  part  of  a  testator's  estate  not  otherwise 
disposed  of;  hence  a  general  residuary  bequest  carries  with  it 
everything  not  in  terms  disposed  of,  and  with  such  exceptions 
as  are  pointed  out  in  connection  with  the  subject  of  lapsed  and 
void  legacies,  everything  not  effectually  or  well  disposed  of, 
as  well  as  lapsed  legacies,  unless  a  contrary  intent  clearly  appear 
from  the  will."    Idem, 

"Such  words  as  ^rest,'  'residue,'  'remainder,'  are  not  indis- 
pensable to  a  residuary  bequest  of  personal  estate;  but  in 
various  instances  words  and  expressions  quite  informal  have 
been  given  this  effect,  out  of  regard  to  the  testator's  obvious 
intention.  A  devise  of  this  character  has  been  held,  agreeably 
to  the  intent  of  the  will,  to  carry  aU  the  real  estate,  although 
"money"  was  the  term  employed.  While  the  residuary  clause 
in  a  will  is  usually  the  last  of  its  disposing  provisions,  still,  the 
fact  that  it  is  not  the  last,  is  not  of  controlling  consequence  as 
against  the  tiTie  intent  to  be  gathered  from  the  whole  will ;  and 
where  the  words  of  a  residuary  clause  are  suflScient  to  constitute 
one  a  general  residuary  legatee  it  will  not  be  readily  assumed 
from  other  terms  of  the  will  that  a  less  beneficial  interest  was 
intended."     Schouler  on  Wills  (3d  Ed.),  sec.  522. 

It  is  hardly  necessary  to  multiply  authorities  to  show  that  by 
the  will  under  consideration  the  Prison  Association  of  Virginia 
was  the  residuary  legatee  of  the  testatrix.  It  is  true  that  only 
a  small  portion  of  the  property  was  specifically  disposed  of,  but 
the  whole  scope  of  the  final  clause  of  that  will  discloses  the  in- 
tent of  the  testatrix,  and  uses  apt  words  to  convey  her  meaning. 
The  Association  is  expressly  named  as  the  legatee  of  the  "re^t- 
rfue"  of  the  entire  estate. 


Va.]  Prison  AssociAnoN  v.  Russell.  669 

Opinion. 

■ 

It  is  said  in  1  Jarman  on  Wills,  at  page  760 :  "It  scarcely 
need  be  added  that  it  is  immaterial  that  the  enmneration  com- 
prises trivial  things  only,  and  omits  all  the  important  items  of 
the  personal  estate.  To  hold  the  contrary  would  involve  the 
admission  of  evidence  to  prove  what  the  testator's  personal 
estate  consists  of  at  the  date  of  the  will,  which  we  have  before 
seen  is  inadmissible.  The  disposition  of  the  judges  of  the 
present  day  is  to  adhere  to  the  sound  rule,  which  gives  to  words 
of  a  comprehensive  import  their  full  extent  of  operation,  unless 
some  very  distinct  ground  can  be  collected  from  the  context  for 
considering  them  as  used  in  a  special  and  restricted  sense." 

In  the  first  clause  of  the  codicU,  it  is  stated  that  "by  will 
written  by  and  in  the  possession  of  Mr.  Overton  Howard,  of 
this  city,  the  date  of  said  will  not  being  now  remembered,  I 
left  all  the  property  belonging  to  me  at  the  time  of  my  death, 
to  the  Prison  Association,"  etc.  That  language  was  plainly  used 
merely  for  the  purpose  of  identifying  the  instrument  to  which 
she  referred,  and  not  for  the  purpose  of  changing  the  character 
of  the  disposition  made  by  it.  It  had  for  its  sole  object  the 
making  of  a  bequest  of  $6,000  to  the  Roman  Catholic  Bishop 
of  Richmond,  and  it  left  the  Prison  Association  just  where  it 
found  it — the  residuary  legatee  of  all  her  estate  not  otherwise 
disposed  of.  The  bequest  to  the  Catholic  Bishop  having  failed, 
does  it  fall  into  the  residuum  or  pass  to  the  next  of  kin  ? 

The  contention  of  appellees  is  that  the  codicil  undertook  to 
dispose  of  a  part  of  the  residue,  and  this  attempted  disposition 
having  failed,  the  bequest  does  not  pass  with  the  residuum,  but 
goes  to  the  next  of  kin. 

The  law  on  this  subject  is  thus  stated  in  Jarman  on  Wills, 
Vol.  1,  p.  764 :  "When  the  disposition  of  an  aliquot  part  of  the 
residue  itself  fails  from  any  cause,  that  part  will  not  go  in 
augmentation  of  the  remaining  parts^  as  a  residue  of  the  residue, 
Wt  will  devolve  as  undisposed  of.     In  illustration  of  this  well 
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settled  rule  it  will  suffice  to  mention  the  case  of  Skrymsher 
V.  Northcote,  1  Swants.  566,  where  a  testator  gave  his  residuary 
estate  equally  between  his  two  daughters;  but  in  the  event 
(which  happened)  of  either  of  them  dying  and  leaving  no  chil- 
dren, then  out  of  the  moiety  of  the  one  so  dying  he  gave  500 
pounds  to  H.,  and  'the  remainder  of  that  mofety'  to  the  other 
sister.     The  testator  revoked  the  gift  of  500  pounds  without 
making  any  fresh  disposition  of  it,  and  Sir  T.  Plumer,  M.  R., 
held  that  it  went  to  the  next  of  kin.  'Residue,'  he  said,  'means  all 
of  which  no  effectual  disposition  is  made  by  the  will,  other  than 
the  residuary  clause.     In  the  instance  of  a  residue  given  in 
moieties  to  hold  that  one  moiety  lapsing  shall  accrue  to  the  other, 
would  be  to  hold  that  a  gift  of  a  moiety  shall  eventually  carry 
the  whole.'    And  this  rule  has  been  held  to  prevail,  though  the 
testator  directed  that  in  a  certain  event  (which  happened)  the 
aliquot  part  should  sink  into  the  residue  and  be  disposed  of  ac- 
cordingly ;  this  not  being  equivalent  to  saying  it  should  belong 
to  the  other  residuary  legatees.    But  it  is  a  mere  question  of 
intention,  and  in  Evans  v.  Field,  8  L.  J.  (N.  S.)  264,  where  a 
testatrix  directed  her  executors  to  stand  possessed  of  her  resi- 
duary personal  estate,  after  satisfying  legacies,  and  also  of  so 
much  of  her  personal  estate  the  trusts  whereof  should  fail,  upon 
trust  for  divisions  in  elevenths,  one  share  being  separately  given 
to  each  one  of  eleven  named  persons ;  one  of  these  died  before 
the  testatrix,  and  it  was  held  by  Sir  L.  Shadwell,  V.  C,  that  the 
whole  residue  went  to  the  other  ten.    He  said  the  gift  of  the 
residue  was  in  the  first  place  among  the  eleven;. but  then  the 
testatrix  directed  that  so  much  of  her  personal  estate,  the  trusts 
whereof  should  fail,  should  be  disposed  of  according  to  the  same 
trusts;  and  one  share  having  lapsed,  he  thought  the  necessary 
effect  of  that  direction  was  to  make  the  residue  divisible  into 
ten  parts  instead  of  eleven." 

It  will  be  observed  that  Jarman  uses  the  word  "aliquot" 
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throughout  this  quotation.  His  whole  text  and  the  cases  cited 
in  support  of  it  refer  to  residuary  bequests  whei*e  there  is 
more  than  one  residuary  legatee,  and  the  aliquot  part  given  to 
one  of  such  legatees  fails.  In  such  case,  the  part  so  failing 
goes,  not  in  augmentation  of  the  share  or  shares  of  the  other 
residuary  legatees,  but  passes  as  undisposed  of  to  the  next  of 
kin.  This  clearly  appears  from  the  case  of  Skrymsher  v.  North- 
cote,  supra,  cited  by  Jarman,  where  the  residuary  estate  was 
divided  equally  between  the  testator's  two  daughters,  and  the 
Master  of  Rolls  held  that  the  disposition  of  one  of  these  moieties 
having  become  ineffectual  it  went  to  the  next  of  kin.  ^*For," 
he  said,  "residue  means  all  of  which  no  effectual  disposition  is 
made  by  the  will,  other  than  the  residuary  clause." 

In  2  Redfield  on  the  Law  of  Wills  (3d  Ed.),  p.  115,  it  is  said  : 
"It  seems  to  be  well  settled  that  a  residuary  bequest  as  to  per- 
sonal estate  carries  not  only  everything  not  attempted  to  be 
disposed  of,  but  everything  which  turns  out  not  to  have  been 
effectually  disposed  of,  as  void  legacies  and  lapsed  legacies.  A 
presumption  arises  in  favor  of  the  residuary  legatee,  as  to  per- 
sonality, against  every  other  person  except  the  particular 
legatee.  The  testator  is  supposed  to  give  it  away  from  the  resi- 
duary legatee,  only  for  the  sake  of  the  particular  legatee." 

In  Reynolds  v.  Kortright,  18  Beav.  417,  427,  it  is  said  that 
everything  which  is  ill-given  falls  into  the  residue. 

*^A  general  residuary  bequest  of  personal  estate,  or  of  chat- 
tels real,  carries  to  the  residuary  legatee  not  only  such  estate 
and  such  interests  therein  as  the  testator  did  not  attempt  to 
dispose  of  by  his  will,  but  also  such  as  by  lapse  or  otherwise  have 
not  in  fact  been  effectually  disposed  of  by  him."  King  v. 
Strong,  9  Paige,  94. 

MoHon  V.  Woodbury,  153  K  Y.  243,  47  N.  E.  243,  is  a  case 
of  much  interest,  and  is  pertinent  to  several  questions  considered 
in  this  case.    It  decides  that  "while  the  residuary  clause  in  wills 
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is  usually  the  last  of  its  disposing  provisions,  still  the  mere  fact 
that  it  is  not  the  last  is  not  of  controlling  consequence,  and  can 
have  no  effect  except  as  it  bears  upon  the  question  of  the  intent 
of  the  testator." 

"In  seeking  to  discover  the  intent  of  the  testator,  all  the  pro- 
visions of  the  will  are  to  be  treated  as  valid ;  and  the  fact  that  a 
certain  provision  is  invalid  is  irrelevant  in  determining  the  in- 
tent." 

"Where  the  words  of  a  residuary  clause  are  of  themselves 
sufficient  to  constitute  the  person  named  therein  a  general  resi- 
duary legatee,  a  clear  expression  in  the  \vill  or  special  words  of 
unmistakable  import  are  required  to  render  him  the  legatee  of 
a  particular,  instead  of  a  general,  residue." 

"Where  there  is  a  disposition  of  a  part  of  the  residue,  and  it 
fails,  it  will  not  go  in  augmentation  of  the  remaining  parts  as  a 
residue  of  a  residue,  but  will  devolve  as  undisposed  of." 

The  quotations  made  are  from  the  syllabus  of  the  case,  and 
we  shall  quote  from  the  opinion  in  explanation  of  the  last  para- 
graphs. In  support  of  the  principle  announced,  the  citation  is 
made  from  Jarman  on  Wills  which  we  have  already  quoted. 
The  opinion  says:  "Where  there  is  a  disposition  of  a  part  of 
the  residue,  and  it  fails,  it  will  not  go  in  augmentation  of  the 
remaining  parts  as  a  residue  of  a  residue,  but  will  devolve  as 
undisposed  of.  'Residue  means  all  of  which  no  effectual  dis- 
position is  made  by  the  will,  other  than  (by)  the  residuary 
clause.  In  the  instance  of  a  residue  given  in  moieties,  to  hold 
that  one  moiety  lapsing  shall  accrue  to  the  other,  would  be  to 
hold  that  a  gift  of  a  moiety  shall  eventually  carry  the  whole.' 
(1  Jarman  on  Wills,  764,  and  cases  cited).  We  find  no  such 
principle  involved  in  this  case.  Here  was  a  residuary  clause, 
folloAnng  which  there  was  a  provision  by  which  the  testatrix 
sought  to  dispose  of  a  portion  of  her  estate  to  hospitals  and 
homes  for  women.     This  bequest  was  void,  and,  consequently, 
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lapsed,  and  as  it  cannot  be  properly  regarded  as  a  residue  of  a 
residue  under  the  rule  previously  adverted  to,  it  fell  into  the 
residuum  and  passed  to  the  respondent  as  general  residuary 
legatee." 

If  the  legacy  which  failed  in  Morton  v.  Woodbury  had  been 
effectual,  it  would  have,  to  that  extent,  diminished  the  interest 
of  the  residuary  legatee;  as  it  was  void,  it  left  the  residuary 
legatee  unaffected.  And  this  is  true  of  all  void  or  lapsed  lega- 
cies. The  residuary  legatee  not  only  takes  that  which  is  not 
otherwise  effectually  disposed  of  by  the  will,  but  he  takes  that 
which  the  will  attempts,  ineffectually,  to  dispose  of  and  which 
from  any  cause  lapses  or  is  void,  except  where  the  residuary 
clause  itself,  or  some  part  of  it,  fails  to  become  effectual,  in 
which  case  it  is  denominated  a  residue  of  a  residue,  and  passes 
to  the  next  of  kin. 

The  court,  in  Morton  v.  Woodbury,  supra,  refers  to  a  class 
of  English  cases,  "where  the  courts  seem  to  have  inferred  that 
a  bequest,  in  general  terms,  could  not  have  the  effect  to  carry 
the  entire  residuum,  if  particular  portions  were  subsequently 
given  to  other  persons,  of  which  Crichton  v.  Symes,  3  Atk.  61^ 
may  be  regarded  as  an  illustration.  This  ground  of  inference 
is  said  by  Kedfield  in  his  work  on  wills,  to  be  ^entirely  unsatis- 
factory ;  since  the  testator  may  have  accidentally  omitted  some 
one  whom  he  intended  to  remember  in  his  will,  until  after  the 
insertion  of  the  residuary  clause;  or  he  may  have  chosen  to 
begin  his  will  by  naming  the  residuary  legatee.'  "  Adverting 
to  the  terms  of  the  will  in  the  case,  the  court  further  said :  "It 
is  plain  that  she  intended  to  divert  a  portion  of  her  estate  from 
the  general  residuum,  and  to  give  it  to  homes  and  hospitals; 
but  that  fact  is  not  controlling  as  in  most  cases  of  lapsed  or 
void  legacies  such  an  intention  exists.  !N*or  do  we  think  it  de- 
notes any  intention  on  her  part  to  make  her  executors  or  the 
objects  of  her  bounty,  her  residuary  legatees.    We  feel  assured 
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that  the  fifth  article  of  the  testatrix's  will  contains  no  such  spe- 
cial words,  nor  any  such  express  terms,  as  to  show  an  intention 
to  exclude  that  portion  of  her  estate  from  the  residuum  in  case 
it  should  fail,  as  the  rule  relating  to  the  subject  requires." 

In  the  case  of  Shrymsher  v.  Northcote,  supra,  the  intention  of 
the  testator  was  manifest  that  the  part  of  the  residuum  which 
failed  should  not  augment  that  portion  of  the  residuum  which 
took  effect.  The  two  daughters  of  the  testator  were  the  objects 
of  his  bounty.  It  was  the  manifest  purpose  of  the  testator  that 
each  should  have  only  a  half,  and  ijt  was  tersely  said  by  the 
court  **to  hold  that  one  moiety  lapsing  shall  accrue  to  the  other, 
would  be  to  hold  that  a  gift  of  a  moiety  shall  eventually  carry 
the  whole." 

Redfield  on  Wills,  Vol.  2,  at  page  119,  discussing  the  propo- 
sition, that  where  a  portion  of  the  residuary  bequest  fails  to 
become  operative  at  the  death  of  the  testator  in  the  manner 
provided,  **the  portion  thus  failing  will  not  go  to  increase  the 
other  portions  of  the  residuum,  slq  a  residue  of  a  residue,"  shows 
very  clearly  the  extent  and  limitations  of  this  principle.  Re- 
ferring to  Shrymsher  v.  Northcote,  1  Swanst.  566,  which  seems 
to  be  the  leading  case  upon  the  subject,  in  which  the  residue 
was  given  in  moieties,  one  of  which  lapsed,  and  it  was  held  that 
the  moiety  lapsing  should  not  accrue  to  the  other,  but  would 
be  held  to  pass  to  the  next  of  kin  as  undisposed  of  property,  he 
says:  "It  is  not  very  apparent  how  the  above  reasoning  may 
not  apply  with  equal  force  to  a  gift  of  a  residue,  after  particular 
legacies,  which  is  really  rendered  as  definite,  by  deducting  the 
prior  legacies,  as  if  it  had  been  expressed  as  one-half,  or  one- 
eighth,  or  any  other  definite  proportion  of  the  estate.  And  to 
adopt  the  principle  that  if  aU  the  particular  legacies  lapse,  the 
residuary  clause  shall  carry  the  whole  estate,  involves  the  same 

0 

departure  from  the  expressed  intention  of  the  testator,  as 
where  the  residuary  clause  is  divided  into  moieties,  and  one  of 
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them  fails,  to  let  it  go  to  the  other.  But  this  distinction  is 
based  upon  a  presumed  intention  of  the  testator  to  give  his 
*'hole  estate  to  the  residuary  legatee,  except  as  it  shall  be  cut 
down  by  the  deductions  necessary  to  meet  the  particular  lega- 
cies. But  in  regard  to  the  residuary  bequest,  where  it  is  divided 
into  distinct  portions,  no  such  presumption,  as  to  increasing  the 
several  portions  by  the  failure  of  the  others,  can  so  directly 
arise.  And  it  has  been  upon  this  presumed  diflFerence  of  prob- 
able intention  that  the  distinction  has  been  made;  and,  having 
been  once  established,  upon  grounds  however  uncertain,  it 
should  not  now  be  disregarded,  unless  upon  some  satisfactory 
grounds  arising  out  of  the  context  of  the  will,  or  the  extrinsic 
proof  of  circumstances  proper  to  be  received  in  aid  of  the 
construction." 

We  have  examined  text-writers  and  a  number  of  adjudicated 
cases  upon  this  subject,  and  all  of  them  state  the  proposition 
substantially  as  it  is  presented  by  Jarman  and  Kedfield;  and 
all  of  the  adjudicated  cases  are  of  the  class  of  Skrymsher  v. 
Northcote,  supra.  Every  case  which  we  have  been  able  to  con- 
sult involved  the  construction  of  wills  where  the  residuary  be- 
quest has  been  to  two  or  more  in  aliquot  parts,  which  has 
failed  to  become  operative  in  the  manner  provided  as  to  one  or 
more  of  them.  As  Eedfield  in  the  quotation  just  given  re- 
marks, the  distinction  as  an  original  proposition  is  not  clearly 
defined,  but  it  rests  upon  the  presumed  intention,  and  having 
been  established,  "should  not  now  be  disregarded  unless  upon 
some  satisfactory  grounds  arising  out  of  the  context  of  the 
will,  or  the  extrinsic  proof  of  circumstances  proper  to  be  re- 
ceived in  aid  of  the  construction." 

In  this  connection  see  Creswell  v.  CJieslyn,  2  Eden's  Chy.  R. 
123;  SyJces  v.  Sykes,  4  Eq.  Cas.  200;  Ford  v.  Ford,  1  Swan. 
431;  Wain's  Estate,  156  Pa.  St.  194,  27  Atl.  59;  Smith  v. 
Haynes,  111   Mass.   34B. 


576  PfiisoN  Association  v.  Bussell.  [105J 


Opinion. 


This  court  considered  this  general  subject  in  construing  the 
will  of  Nanus  Eowan,  in  Gallagher  v.  Rowauy  86  Va.  823,  11 
S.  E.  121.  The  will  in  that  case  was  as  follows:  '^I  give  and 
bequeath  to  my  beloved  wife,  Fanny  P.  Eowan,  my  estate 
called  the  ^Grange/  during  her  life,  and  at  her  death  I  give  it 
to  my  adopted  daughter,  Minnie  E.  McCarty,  and  to  her  heirs 
forever.  Should  she  die  without  issue,  in  that  event  it  is  to  be 
sold  in  the  customary  way,  on  one,  two  and  three  years'  credit. 
One-half  of  the  proceeds  of  the  land  thus  sold  to  be  appro- 
priated to  the  cause  of  domestic  and  foreign  missions ;  the  other 
half  to  be  equally,  divided  between  the  heirs  of  my  brother, 
Gilbert  Rowan,  and  the  heirs  of  my  four  sisters,"  naming 
them.  After  making  sundry  bequests,  the  testator,  by  the  fifth 
and  last  clause  of  his  will,  provided  as  follows:  "All  my  re- 
maining estate,  real  and  personal,  I  give  and  bequeath  to  my 
dear  wife  during  her  life,  and  at  her  death  to  my  dear  Minnie 
McCarty."  The  bequest  to  foreign  and  domestic  missions  was 
held  to  be  void  for  imcertainty,  and  the  question  was,  to  whom 
should  the  proceeds  of  the  land  thus  bequeathed  go ;  and  it  was 
held  that  it  fell  into  the  residuary  fund  and  passed  to  the  hus- 
band, as  distributee  of  his  wife,  Minnie  McCarty. 

Among  other  cases  cited  by  Judge  Lewis  in  his  opinion  is  that 
of  Miars  v.  Bidgood,  9  Leigh,  361,  where  it  is  said:  "There 
are  many  cases  to  show  that  property  not  intended  to  pass 
under  a  residuary  clause,  as  where  it  is  given  to  charitable  uses 
void  by  the  statutes  of  mortmain,  or  where  the  legacy  lapses,, 
or  where  the  specific  legatee  cannot  claim  in  consequence  of 
fraud  practiced  on  the  testator,  does  yet  go  to  the  residuary 
legatee." 

"These  authorities,"  said  the  court  in  Gallagher  v.  Rowariy 
supra,  "are  sufficient  to  show  the  extensive  operation  which  the 
courts  ordinarily  give  to  a  residuary  bequest;  and  the  reason 
is  obvious.     When  a  man  makes  his  will,  the  presumption,  as 


Va.]  Prison  Association  v.  Kussbll.  57  T 

Opinion. 


already  remarked,  is  that  he  intends  thereby  to  dispose  of  his 
whole  estate,  especially  where  the  will  contains  a  general  xeeir 
duary  clause,  and  hence  very  strong  and  special  words  are  re- 
quired to  show  that  the  testator  intended  the  residuary  bequest 
to  have  a  limited  effect,  and  thus  to  rebut  the  presumption  in. 
favor  of  the  residue." 

^'The  courts  have  for  a  long  time  inclined  very  decidedly 
against  adopting  any  construction  of  wills  which  would  result 
in  partial  intestacy,  unless  absolutely  forced  upon  them.  This 
has  been  done  partly  as  a  rule  of  policy,  perhaps,  but  mainly  as 
one  calculated  to  carry  into  effect  the  presumed  intention  of  tha 
testator.  For  the  fact  of  making  a  will  raises  a  very  strong 
presumption  against  any  expectation  or  desire,  on  the  part  of 
the  testator,  of  leaving  any  portion  of  his  estate  beyond  the 
operation  of  his  will.  Hence,  where  a  general  residuary  bequest 
was  accompanied  with  expressions  favoring  a  more  limited  con- 
struction, and  pointing  only  to  a  particular  surplus,  beyond  the 
property  specifically  mentioned,  it  was  nevertheless  held  to^ 
pass  the  residuum  of  his  property  at  the  time  of  his  decease,  as 
well  that  which  he  held  at  the  date  of  the  will  as  that  after- 
wards acquired.  Lord  Eldon  here  said  that  was  the  general  rule 
in  regard  to  residuary  bequests,  to  avoid  partial  intestacy,  andl 
that  it  required  very  special  words  to  confine  a  residuary  be- 
quest to  the  property  belonging  to  the  testator  at  the  date  o£ 
his  wiU." 

The  controlling  purpose  with  courts  in  the  construction  of 
wills  is  to  ascertain  and  give  effect  to  the  intention  of  the  tes- 
tator, if  it  be  possible ;  and  seeking  for  the  intention  of  the  tes- 
tatrix in  this  case,  it  seems  plain  that  she  intended  by  her  will 
to  dispose  of  the  whole  of  her  estate,  and  not  to  die  intestate 
with  respect  to  any  part  of  it.  In  other  words,  the  conclusion 
to  be  deduced  from  a  consideration  of  the  particular  will  but 
strengthens  the  presumption  which  attaches  to  all  wills.  If  the 
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codicil  had  constituted  a  part  of  the  original  testamentary 
paper,  if  it  had  preceded  the  residuary  clause,  there  would  have 
been  no  room  for  controversy.  But,  as  we  have  seen,  the  po- 
sition of  the  residuary  clause  has  no  effect  upon  the  construction 
of  the  will.  The  whole  will  is  to  be  read ;  it  speaks,  every  line 
oi  it  at  the  testator's  death ;  it  is  to  be  construed  in  its  entirety, 
.and  the  intention  of  the  testator  gathered,  not  from  any  one 
part  of  it,  but  from  the  whole,  and  that  intention,  when  ascer- 
tained, if  it  be  lawful,  governs  and  controls. 

We  are  of  opinion  that  there  is  error  in  so  much  of  the 
decree  of  the  Chancery  Court  as  directs  the  $6,000  mentioned 
in  the  codicil  to  be  paid  to  the  next  of  kin.  The  decree  must, 
therefore,  be  reversed,  and  the  cause  remanded,  to  be  further 
proceeded  in,  in  accordance  with  the  views  herein  expressed. 


Reversed. 
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Adams  v.  Jennings. 

March  9,  1905. 

I  Absent,  Cardwell,  J. 

1.  Justices  of  Peace — Juri9dioHan — SpUtUng  up  Claims— Goment — 
JudifmetU—ColUUeral  Attach — ProhUHtion. — ^Whlle  a  writ  of  prohibi- 
tion will  be  awarded  to  prevent  a  Justice  of  the  Peace  from  taking 
jurisdiction  of  a  debt  in  excess  of  one  hundred  dollars  which  has 
been  split  up  into  notes,  each  less  than  one  hundred  dollars,  all  of 
which  are  due,  and  for  which  separate  warrants  are  being  prose- 
cuted before  him,  yet  where  such  warrants  have  proceeded  to  Judg- 
ment before  the  Justice,  with  the  consent  or  acquiescence  of  the 
defendant,  such  judgments  cannot  be  thereafter  collaterally  as- 
sailed by  third  persons.  This  result  does  not  in  any  degree  impinge 
upon  the  maxim  that  consent  cannot  give  jurisdiction,  as  the  Jus- 
tice had  jurisdiction  oyer  the  amount  represented  in  each  judgment 

Appeal  from  a  decree  of  the  Circuit  Court  of  Campbell 
county,  in  a  suit  under  the  style  of  Canada  v.  Ward^  in  which 
a  rule  was  awarded  against  appellant  to  show  cause,  if  any  he 
could,  why  he  should  not  be  debarred  from  participating  in  the 
disposition  of  the  purchase  money  arising  from  the  sale  of  the 
lands  of  the  defendant  against  whom  he  held  several  unsatisfied 
judgments  which  were  alleged  to  be  void. 

Reversed. 
The  opinion  states  the  case. 

Cashie  &  Colemariy  James  H,  Guthrie  and  A.  S.  Hester,  for 
the  appellant. 
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Wilson  &  Matison,  for  the  appellees. 

BIeith,  p.,  delivered  the  opinion  of  the  court. 

The  question  for  decision  in  this  case  arises  upon  a  decree  en- 
tered in  the  chancery  suit  of  Canada  v.  Wardj  pending  in  the 
Circuit  Court  for  Campbell  county,  rejecting  certain  judgments 
obtained  by  Adams  against  Vandegrift  before  a  justice  of  the 
peace,  three  of  which  were  for  the  sum  of  $100  each,  and  the 
other  for  $80.30,  with  interest  and  costs.  These  judgments 
stood  upon  the  judgment  docket  of  Campbell  county,  and  the 
commissioner  refused  to  report  them,  upon  the  ground  that 
the  justice  before  whom  they  were  recovered  had  no  right  to 
split  up  the  claim  of  K.  E.  Adams  in  order  to  bring  it  within 
his  jurisdiction. 

The  land  in  this  suit  was  sold  to  Burruss,  who,  being  advised 
of  the  existence  of  these  judgments,  and  that  Adams  had  not 
been  made  a  party  to  the  cause,  excepted  to  the  confirmation 
of  the  report  of  sale,  and  the  court  awarded  a  rule  against 
Adams,  requiring  him  "to  appear  and  show  cause  why  he  should 
not  be  debarred  from  participating  in  the  purchase  money." 

In  answer  to  the  rule  Adams  appeared,  and  stated  that  the 
judgments  in  controversy  were  recovered  by  him  at  the  date 
mentioned,  and  were  for  the  several  amounts  stated  in  the  re- 
port ;  that  they  were  in  all  respects  valid,  and  had  never  been 
called  in  question  by  Vandegrift,  the  defendant  in  the  judg- 
ments. Adams  insisted  that  these  judgments  could  not  be  col- 
laterally inquired  into,  and  that  no  testimony  with  respect  to 
them  was  admissible;  but  it  was  agreed  that,  if  the  law  upon 
that  point  should  be  otherwise,  the  facts  with  reference  to  the 
judgments  were  as  follows: 

"Beauregard  Vandegrift  was  indebted  to  R.  E.  Adams  in  the 
sum  of  $380.30  under  a  contract  for  the  purchase  of  timber. 
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which  debt  arose  out  of  one  contract,  and  was  all  due  at  one 
time.  After  said  debt  was  due,  the  claim  was  sent  by  the 
creditor  Adams,  to  C.  R.  NichoUs,  a  constable  of  Campbell 
county,  for  collection.  NichoUs,  without  the  knowledge  of 
Adains,  cut  up  the  original  debt  into  four  notes,  three  for  $100 
each,  and  the  fourth  for  $80.30,  all  falling  due  on  February 
20,  1897,  and  on  the  20th  of  March,  1897,  obtained  four  judg- 
ments on  the  said  notes,  three  of  which  were  for  the  sums  of 
$100  each,  and  the  fourth  for  $80.80,  before  J.  W.  Lindsay,  a 
justice  of  the  peace  of  Campbell  county,  abstracts  of  which  are 
filed  in  the  record." 

When  the  case  came  on  to  be  heard,  the  judge  of  the  Circuit 
Court  was  of  opinion  that  those  judgments  were  invalid,  and 
from  that  decree  this  appeal  was  taken. 

In  addition  to  the  facts  already  stated,  it  is  pertinent  to  ob- 
serve that  the  judgments  are  in  all  respects  regular — ^that  is, 
there  is  no  question  that  the  amount  represented  by  them  was 
due ;  that  Beauregard  Vandegrif t  was  fully  cognizant  of  all  that 
was  done  with  respect  to  the  debt,  and  had  notice  of  the  pro- 
ceeding before  the  justice,  and  made  no  objection  thereto,  and, 
so  far  as  this  record  discloses,  is  not  now  objecting  to  the  claim 
of  appellant,  Adams. 

One  of  the  cases  relied  upon,  in  support  of  the  decree  of  the 
Circuit  Court,  is  Hutson  v.  Lowry,  reported  in  2  Va.  Cas.  42. 
In  that  case  it  appears  that  A  owed  B  $80,  and  gave  four  several 
single  bills  for  $20  each,  payable  at  one  day,  and  at  one,  two, 
and  three  months,  after  date,  respectively ;  and  that,  after  the 
last  note  fell  due,  B  obtained  warrants  from  a  justice  to  recover 
these  several  sums.  "Held,  that  A  may  obtain  from  the  Su- 
perior Court  a  writ  of  prohibition  to  prevent  the  justice  from 
proceeding  because  the  justice  has  not  jurisdiction  in  the  cases, 
all  the  notes  constituting  only  one  debt;  that  if  the  money  is 
in  the  hands  of  the  constable,  the  prohibition  will  still  go,  the 
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defendant  having  given  notice  to  the  constable  not  to  pay  over 
the  money  to  the  plaintiff/' 

The  grounds  upon  which  that  case  went  were  "(1)  that  the 
creditor,  by  choosing  to  sever  the  debt  into  parts,  deprives  the 
debtor  of  the  benefit  of.  counsel,  who  are  not  admitted,  nor 
themselves  or  their  fees  noticed  before  a  single  justice ;  (2)  the 
creditor  thereby  chooses  whether  he  will  oust  the  defendant  of 
the  benefit  of  jury  trial ;  and  (3)  the  creditor  thereby  eventually 
might  choose  whether  his  debtor  should  have  a  writ  of  error  in 
the  supreme  tribunal  of  Virginia,  although  the  amount  in  con- 
troversy is  of  sufficient  magnitude  to  admit  of  an  appeal,  or 
writ  of  error/'  The  court  held  that  the  justice  had  not  juris- 
diction to  render  the  several  judgments  mentioned,  and  awarded 
the  writ  of  prohibition. 

In  James  v.  Stokes  and  James  v.  Harris,  77  Va.  225,  the 
case  of  Hutson  v.  Lawry  was  followed ;  the  syllabus  stating  that 
"the  law  limiting  the  jurisdiction  of  justices  is  founded  on 
public  policy,  and  no  manipulation  of  a  debt  can  affect  such 
jurisdiction;  that  the  limitation  by  law  cannot  be  changed  by 
one,  or  by  both  of  the  parties,  and  such  efforts  have  been  held 
to  be  in  fraudem  legis;  and  that  the  views  in  the  case  of  Hutson 
V.  Lowry  are  founded  upon  the  soundest  principles  of  public 
policy,  and  are  within  the  plainest  terms  of  the  law."  In  that 
case,  also,  the  writ  of  prohibition  was  awarded. 

In  all  the  cases  to  which  our  attention  has  been  called,  the 
remedy  resorted  to  has  been  the  writ  of  prohibition,  sued  out 
by  the  debtor.  In  the  case  before  us,  the  question  is  raised  by 
an  exception  to  a  commissioner's  report,  interposed  by  a  subse- 
quent judgment  creditor,  and  not  by  the  debtor;  and  the  ap- 
pellant, Adams,  was  brought  before  the  court  by  a  rule  to  show 
cause,  entered  at  the  instance  of  a  purchaser  of  real  estate,  who 
desired  to  protect  his  title. 

Mr.  Minor,  Part  1,  Vol.  IV.,  p.  219,  in  treating  of  the 
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subject,  says  that  where  an  entire  claim  exceeds  $20,  and  has 
been  divided  into  several  parts,  each  not  exceeding  $20,  and 
separate  securities  are  taken  therefor,  and  all  are  due,  it  seems 
the  better  opioion  that  courts  of  record  cannot  thus  be  deprived 
of  their  jurisdiction,  nor  the  defendant  of  his  right  to  trial  by 
jury,  and  that  a  writ  of  prohibition  will  be  awarded  by  the 
Circuit  Court  in  order  to  prevent  the  usurpation.  So,  also,  it 
may  be  remarked,  a  prohibition  will  be  awarded  if  a  justice  of 
the  peace  in  any  case  usurp  an  illegal  jurisdiction,  as  by  taking 
cognizance  of  a  controversy  involving  the  title  to  a  freehold, 
etc.,  or  by  transcending  otherwise  his  lawful  cognizance. 

But  in  every  case  dted,  and  in  all  the  text-writers  consulted, 
it  appears  that  the  attack  upon  the  judgment  must  be  made  by 
means  of  a  writ  of  prohibition,  and  by  the  party  who  has  been 
aggrieved.  Where  the  proper  remedy  by  prohibition  has  been 
resorted  to,  the  relief  is  granted  upon  the  ground  that  the 
jurisdiction  usurped  by  the  justice  is  a  fraud  upon  the  juris- 
diction of  courts  of  record,  by  which  a  defendant  may  be  de- 
prived of  his  right  to  a  trial  by  jury,  and  of  his  right  to  an 
appeal,  or  writ  of  error. 

Suppose  the  same  thing  had  been  done  in  a  court  of  record, 
and  that,  instead  of  instituting  one  suit  upon  this  debt  of 
$380.30,  it  had  been  divided  with  the  assent  of  the  debtor  into 
four  parts,  and  separate  suits  brought  upon  each  at  the  same 
time  in  the  Circuit  Court.  It  would  have  been  a  manifest 
wrong  to  the  defendant  to  vex  him  with  costs  in  four  suits 
instead  of  one,  but  it  would  not  have  ccmstituted  a  ground  for 
a  plea  in  abatement,  nor  in  bar,  and  the  debtor's  remedy  would 
have  been  to  ask  the  court  to  consolidate  the  actions.  If,  how- 
ever, this  were  not  done,  and  the  court  proceeded  to  judgment 
in  each  case,  it  cannot  be  doubted  that  the  judgments  would 
be  valid. 

It  savors  of  refinement  to  say  that  there  has  been  in  this  case 
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a  fraud  upon  the  jurisdiction  of  the  court  for  which  the  party 
proceeding  before  the  justice  should  be  condemned  to  lose  his 
debt.  K  there  has  been  a  fraud  committed,  who  has  been 
defrauded?  The  defendant,  if  any  one,  and  he  is  not  com- 
plaining. The  whole  proceeding  was  taken  with  his  knowledge 
and  consent.  It  deprived  him  of  no  right.  It  imposed  upon 
him  no  penalty.  He  was  content,  and  perhaps  preferred  to  be 
«ued  before  a  justice,  rather  than  to  incur  the  greater  cost  at- 
tending litigation  in  courts  of  record. 

Suppose  that  he  were  at  this  day  to  ask  for  a  writ  of  pro- 
hibition, should  it  be  awarded?  Would  not  the  courts  say  to 
him,  "You  have  slept  upon  your  rights.  The  act  of  which  you 
complain  was  committed  in  1897.  You  have  stood  by  without 
objection  and  seen  rights  accrue  which  would  render  it  an  act 
of  injustice  at  this  late  day  to  disturb  those  judgments.  Had 
you  been  vigilant  you  would  have  been  awarded  the  writ,  but 
you  have  slept  upon"  your  rights,  and  justice  to  others  now  re- 
quires that  it  should  be  denied."  Can  it  be  doubted  that  such 
would  be  the  decisions  if  Vandegrift  had  at  the  date  of  this 
decree  applied  for  a  writ  of  prohibition  against  Adams  with 
respect  to  these  judgments?  We  think  not.  And  that  con- 
sideration alone  should  be  conclusive  of  the  controversy. 

This  result  will  not  in  any  degree  impinge  upon  the  maxim 
that  consent  cannot  give  jurisdiction.  The  justice  had  jurisdic- 
tion over  the  amount  represented  in  each  of  these  judgments. 
Had  he  undertaken  to  give  a  judgment  in  excess  of  his  jurisdic- 
tion, that  judgment  would  have  been  void.  The  question  hero 
is  whether  those  not  parties  to  the  judgment  may,  after  a  lapse 
of  years,  introduce  evidence  of  collateral  facts,  the  effect  of 
which,  if  properly  pleaded  in  due  time,  would  have  prevented 
the  judgment  from  being  rendered,  or  would  have  avoided  it 
after  it  was  rendered  if  presented  in  a  petition  for  a  writ  of 
prohibition.    The  real  point  is  not  that  the  justice  did  not  have 
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jurisdiction  of  the  matter  of  which  he  took  cognizance,  but  that 
he  acquired  that  jurisdiction  by  what  is  denominated  a  fraud 
upon  the  law.  That  view  of  the  question  we  have  already 
treated. 

Upon  the  whole  case,  we  are  of  opinion  that  so  much  of  the 
decree  of  the  Circuit  Court  as  denies  to  Adams  the  right  to  par- 
ticipate in  the  distribution  of  the  purchase  money  of  the  prop- 
erty sold  to  Burruss  is  erroneous,  and  should  be  reversed. 

Reversed, 


Vol.  cm — 74 
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Interstate  Coal  &  Ieon  Co.  v.  Commonwealth. 

March  9,  1905. 

Absent,  Cardwell,  J. 

1.  Taxation— A««e««men^  of  Mineral  Lands — QuatUity  "Improvtd  and 
Under  Development" — How  Valued. — ^In  ascertaining  the  quantity  of 
mineral  lands  "improved  and  under  development,"  under  the  act 
requiring  commissioners  of  the  revenue  to  make  a  separate  and 
special  assessment  of  taxes  on  mineral  lands,  the  entire  body  of 
land  underlaid  with  coal,  upon  which  mines  have  been  opened  and 
are  being  operated,  should  be  assessed  as  "improved  and  under 
development,"  and  not  merely  so  much  of  the  land  as  will  be  de- 
prived of  its  coal  before  the  next  assessment;  and,  in  the  absence 
of  any  evidence  of  a  fairer  or  better  method  of  ascertaining  the 
extent  of  the  improvement,  it  is  not  error  to  take  as  an  index  the 
number  of  coke  ovens  in  operation  on  the  land.  At  the  next  as- 
sessment, the  lands  which  have  been  deprived  of  their  coal  should 
be  deducted  from  the  quantity  previously  assessed. 

Error  to  a  judgment  of  the  Circuit  Court  of  Wise  county, 
rendered  on  a  motion  by  the  plaintiflF  in  error  to  correct  an 
alleged  erroneous  assessment. 


Affirmed. 


The  opinion  states  the  case. 

Bullitt  &  Kelley,  for  the  plaintiff  in  error. 
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Attorney-General  WiUiam  A.  Anderson  and  W.  W.  G.  Dotson, 
for  the  Commonwealth. 

Ejeith,  p.,  delivered  the  opinion  of  the  court. 

The  Interstate  Coal  &  Iron  Company  is  the  owner  of  a  tract 
of  coal  lying  in  Wise  county,  containing  1470  acres.  In  the 
year  1903,  the  commissioner  of  the  revenue  assessed  one-half  of 
this  land,  735  acres,  as  being  under  development,  at  the  sum  of 
$200  per  acre,  a  total  valuation  of  $147,000  and  the  remainder 
at  $20  per  acre,  amounting  to  $14,714.80. 

On  the  9th  of  December,  1903,  the  Coal  &  Iron  Company 
having  given  the  Commonwealth's  Attorney  of  Wise  county 
proper  notice,  made  motion  before  the  Circuit  Court  to  correct 
this  assessment,  and  to  assess  only  65  acres  thereof  as  under 
improvement. 

The  case  came  on  to  be  heard,  and  it  appeared  from  the 
evidence  that  only  421  acres  of  the  tract  was  underlaid  with 
coal,  and  that  only  about  65  acres  thereof  will  be  mined  within 
the  next  two  years ;  that  $200  per  acre  is  a  fair  valuation  of  that 
portion  of  the  land  which  should  be  considered  as  under  im- 
provement ;  that  the  coal  company  has  upon  the  land  200  coke 
ovens,  which  together  with  the  buildings,  machinery  and  other 
structures,  are  assessed  to  the  Virginia  Iron,  Coal  &  Coke  Com- 
pany, the  lessee  of  the  Interstate  Coal  Sr  Iron  Company ;  that 
the  coal  vein  upon  the  land  will  produce  about  8,000  tons  of 
coal  per  a(5re,  and  that  the  Interstate  Coal  &  Iron  Company 
receives,  as  royalty  upon  the  coal,  ten  cents  per  ton,  making 
about  $800  per  acre  which  it  will  receive  for  every  acre  of  coal 
which  shall  be  mined;  that  about  one-third  of  the  coal  mined 
from  said  property  is  shipped  as  coal,  and  that  the  residue  is 
made  into  coke ;  and  that  various  other  companies,  which  make 
about  the  same  proportion  of  coke  and  coal,  have  been  assessed 
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in  Wise  county  as  having  about  two  acres  of  land  under  im- 
provement for  each  coke  oven  owned  by  such  company.  And 
thereupon,  "the  court  being  of  opinion  that  in  order  to  deter- 
mine how  much  land  is  under  improvement,  it  is  right  to  con- 
sider the  number  of  coke  ovens  being  operated  on  the  property, 
and  the  output  of  coal  therefrom,  and  that  to  consider  two  acres 
as  under  improvement  for  each  coke  oven,  where  two-thirds  of 
the  coal  is  made  into  coke,  is  a  fair  way  to  estimate  the  quantity 
of  land  imder  improvement,  and,  being  further  of  opinion  that 
all  such  companies  ought  to  be  taxed  ratably,  upon  the  basis  of 
the  number  of  coke  ovens  operated  by  each,  and  the  output 
made  by  them,  respectively,  it  is  therefore  considered  by  the 
court,  that  421  acres  of  the  said  land,  this  being  all  thereof 
which  carries  the  coal,  should  be  considered  as  under  improve- 
ment; and  it  is  further  considered  by  the  court  that  the  said 
assessment  be  corrected,  and  that  421  acres  of  the  said  land  be 
assessed  at  $200  per  acre,  and  that  the  residue  of  the  land  to- 
wit:  1049.74  acres,  be  assessed  at  $20  per  acre,  and  that  the 
taxes  be  extended  upon  this  corrected  assessment." 

Thereupon  the  Interstate  Coal  &  Iron  Company  appealed  to 
this  court,  and  assigns  as  error  the  ruling  of  the  court,  that  421 
acres  of  its  land  should  be  considered  as  imder  improvement, 
instead  of  holding  that  only  66  acres  should  be  considered  as 
under  improvement,  and  be  assessed  at  $200  per  acre. 

The  assessment  was  made  imder  an  act  entitled,  "An  Act  to 
provide  for  the  separate  and  special  assessment  of  taxes  on 
mineral  lands,  and  on  the  improvements,  fixtures,  and 
machinery  thereon,"  approved  May  13,  1903,  which  is  as 
follows : 

"1.  Be  it  enacted  by  the  General  Assembly  of  Virginia,  as 
follows:  The  several  commissioners  of  the  revenue  in  this 
State  shall,  on  or  before  the  first  day  of  August,  nineteen  hun- 
dred and  three,  and  every  second  year  thereafter,  on  or  before 
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the  fifteenth  day  of  May,  specially  and  separately,  assess  at  the 
fair  cash  value  all  mineral  lands,  and  the  improvements,  fix- 
tures, and  machinery  thereon,  within  their  respective  districts 
separately  from  other  lands  charged  thereon,  and  shall  extend 
the  taxes  upon  said  lands,  improvements,  fixtures  and 
machinery,  assessed  as  aforesaid,  at  the  rate  fixed  by  law  upon 
tangible  property. 

"2.  The  commissioner,  in  assessing  mineral  lands,  shall  set 
forth  upon  the  land  book,  first,  the  area  and  the  fair  cash  value 
thereof,  first  of  such  portion  of  each  tract  which  is  improved 
and  under  development ;  second,  the  fair  cash  value  of  the  im- 
provements, fixtures,  and  machinery  upon  each  tract;  and, 
third,  the  area,  and  the  fair  cash  value,  of  such  portion  of  each 
tract  as  shall  not  be  under  development.  If  the  surface  of  the 
land  is  held  by  one  person,  and  the  coal,  iron,  minerals,  mineral 
water,  gas  or  oils  under  the  surface  be  held  by  another  person, 
the  estate  therein  of  each,  and  the  relative  fair  cash  value  of 
their  respective  interests  shall  be  ascertained  by  the  commis- 
sioner. If  the  surface  of  the  land  and  the  coal,  iron,  minerals, 
mineral  waters,  gas  or  oils  under  the  surface  be  owned  by  the 
same  person,  the  commissioner  shall  ascertain  the  fair  cash 
value  of  the  land,  inclusive  of  the  coal,  iron,  minerals,  mineral 
waters,  gas  or  oils,  and  assess  the  same  at  such  ascertained 
value." 

It  appears  from  the  act  that  the  commissioners  of  revenue 
are  required,  on  the  first  day  of  August,  1903,  and  every  second 
year  thereafter  on  or  before  the  15th  day  of  May,  to  assess 
all  mineral  lands  at  their  fair  cash  value ;  first,  of  such  portion 
of  each  tract  which  is  "improved  and  \mder  development" ;  and 
secondly,  of  the  improvements,  fixtures,  and  machinery  upon 
each  tract ;  and,  third,  the  area,  and  fair  cash  value  of  such  por- 
tion of  each  tract  as  shall  not  be  under  development. 

What  is  the  meaning  of  the  words,  ^'improved  and  under 
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development,"  as  used  in  the  statute?  It  is  evidently  some- 
thing different  from  "improvements,  fixtures,  and  machinery." 
According  to  the  appellant,  only  so  much  of  the  land  as  will  be 
deprived  of  its  coal  within  the  next  two  years  after  the  assess- 
ment can  be  considered  as  under  improvement ;  while  the  court 
was  of  opinion  that  by  opening  the  mines  upon  the  lands,  the 
cash  value  of  the  entire  body  of  land  underlaid  with  coal  was 
enhanced,  and  took  as  an  index  by  which  the  extent  of  the  im- 
provement was  to  be  measured  the  number  of  coke  ovens  in 
operation.  At  the  end  of  two  years,  if  the  coal  under  65  acres 
shall  have  been  exhausted,  that  area  ought  to  be  deducted  from 
the  aggregate  of  the  mineral  lands  under  improvement;  the 
result  of  which  will  be  that  the  owners  of  mineral  lands  will 
pay  taxes  upon  the  fair  cash  value  of  the  land,  inclusive  of  the 
coal,  iron,  and  minerals,  as  the  statute  directs,  and  will,  at  the 
end  of  each  period  of  two  years,  be  relieved  from  taxation  upon 
that  land  from  which  the  coal  has  been  taken. 

The  statute  fixes  no  other  standard  than  that  the  commis- 
sioner shall  ascertain  its  fair  cash  value,  and  there  is  no  evi- 
dence to  show  that  the  mode  adopted  by  the  commissioner  and 
by  the  court  is  not  in  itself  proper,  or  which  suggests  to  this 
court  a  more  fair  and  just  method  of  reaching  the  object  at 
which  the  statute  aims. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed, 
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Stevenson  v.  Levinson. 

March  9,  1905. 

Absent,  Cardwell,  J. 

1.  Appeal  and  Ebror — Tioo  Trials — First  Verdict  Set  Aside  for  Mis- 
direction— Instructions  Not  in  Record — Presumption. — ^Wliere  there 
have  been  two  trials  of  a  case,  and  a  motion  is  made  by  the  de- 
fendant to  set  aside  a  verdict  against  him  on  the  first  trial  because 
the  same  is  contrary  to  the  evidence,  and  also  because  of  mis- 
direction of  the  jury,  and  the  verdict  is  set  aside,  and  a  new 
trial  awarded,  and  the  plaintiff  takes  a  bill  of  exception  to  the 
action  of  the  court  in  setting  aside  the  verdict,  and  in  his  bill  sets 
out  all  the  evidence,  but  fails  to  except  to  the  instructions  given 
or  refused,  or  in  any  wise  to  make  them  a  part  of  the  record;  and 
there  is  a  second  trial,  at  which  the  plaintifF,  not  introducing  any 
evidence,  there  is  a  verdict  for  the  defendant,  on  a  writ  of  error 
from  this  court,  the  Judgment  will  be  affirmed.  As  the  instructions 
given  on  the  first  trial  are  not  before  this  court,  it  cannot  presume 
that  the  trial  court  erred  In  setting  aside  the  first  verdict  for  mis- 
direction, and  upon  the  second  trial  the  plaintiff  offered  no  evi- 
dence. The  Judgment  of  a  court  of  competent  jurisdiction  is  always 
presumed  to  be  right  until  the  contrary  is  shown,  in  the  regular 
way,  by  those  who  complain  of  it. 

Error  to  a  judgment  of  the  Circuit  Court  of  the  city  of  New- 
port News,  in  an  action  of  trespass  on  the  case,  wherein  the 
plaintiff  in  error  was  the  plaintiff,  and  the  defendant  in  error 
was  the  defendant. 

Affirmed. 
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The  opinion  states  the  case. 

A.  C.  Oarrett  and  John  W.  Friend^  for  the  plaintiff  in  error. 

Lett  &  Massie,  for  the  defendant  in  error. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

Stevenson  brought  suit  in  the  Circuit  Court  of  the  city  of 
Newport  News  to  recover  damages  for  an  injury  received  by 
him,  due,  as  he  alleges,  to  the  negligence  of  Max  Levinson. 
After  the  evidence  was  introduced,  the  court  gave  certain  in- 
structions, and  the  case  was  submitted  to  the  jury,  which  foimd 
a  verdict  in  favor  of  Stevenson  for  $650.00.  Thereupon  the 
defendant  moved  the  court  to  set  aside  the  verdict  as  being  con- 
trary to  the  law  and  the  evidence,  and  because  of  misdirection 
on  the  part  of  the  court. 

The  verdict  was  set  aside,  and  a  new  trial  awarded,  to  which 
action  of  the  court  the  plaintiff  excepted,  and  made  the  evidence 
part  of  the  record  by  a  bill  of  exception.  There  was,  however, 
no  exception  to  the  instructions  given  and  refused  by  the  court. 

At  a  subsequent  term  the  case  was  submitted  to  a  jury,  and 
the  plaintiff  not  introducing  any  testimony,  a  verdict  was  found 
for  the  defendant,  upon  which  the  court  entered  judgment,  and 
the  case  is  now  before  us  for  review  upon  the  bill  of  exceptions 
taken  at  the  first  trial  to  the  action  of  the  court  setting  aside 
the  verdict. 

One  of  the  grounds  upon  which  the  court  was  asked  to  set 
aside  that  verdict  was,  that  it  had  misdirected  the  jury.  As  the 
instructions  given  are  not  before  us,  we  cannot  say  that  the 
court  erred  in  setting  aside  the  verdict  upon  this  ground.  The 
presumption  is  in  favor  of  the  propriety  of  the  court^s  action. 

"The  judgment  of  a  court  of  competent  jurisdiction  is  always 
presumed  to  be  right  until  the  contrary  is  shown,  and  a  party 


Va.]  Stevenson  v.  Levinson.  59;J 

Opinion. 


in  an  appellate  court,  alleging  error  in  the  court  below,  must 
show  it  in  the  regular  way,  or  the  presumption  in  favor  of  its 
correctness  must  prevail.  Burks,  J,,  in  Harman  v.  Lynchburg y 
33  Gratt.  43 ;  Dove  v.  ComHh,  82  Va.  306 ;  Riely,  /.,  in  Ship- 
man  V.  Fletcher^  91  Va.  487. 

In  Rocky  ML  Loan  &  Tr.  Co,  v.  Price,  ante  p.  298 ;  49  S.  E^ 
43,  it  appears  that  "one  of  the  grounds  for  setting  the  verdict 
aside  was  misdirection  of  the  jury;  and  the  instructions  given, 
are  not  in  the  record.  This  court  [said  Judge  Harrison]  cannot, 
in  the  absence  of  the  instructions,  assume  that  they  were  free 
from  objection,  or  pass  at  all  upon  that  ground  for  setting  the- 
verdict  aside.'' 

We  are  bound  down,  therefore,  to  the  conclusion  that  the 
Circuit  Court  committed  no  error  in  setting  aside  the  verdict  of 
the  jury. 

Upon  the  second  trial,  no  evidence  was  introduced  by  the 
plaintiff  and  the  verdict  of  the  jury  was  for  the  defendant.  In 
this,  of  course,  there  was  no  error. 

Upon  the  whole  case  the  judgment  is  affirmed. 

Affirmed^ 
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Ltnohbubg  Telephone  Co.  v.  Booker. 

March  9,  1905. 
Absent,  Cardwell,  J. 

1.  Evidence — AdmissiWity — Admissions  of  a  Manager  of  a  Corporation. — 

The  admission  of  the  manager  of  a  telephone  company,  made  while 
in  the  performance  of  his  duties,  that  a  wire  which  caused  a  per- 
sonal injury  was  the  wire  of  his  company,  is  admissible  in  evidence 
against  the  company  in  an  action  brought  against  it  to  recover 
damages  for  the  injury. 

2.  Pleading — Allegation    and    Proof — Tariance. — ^Where    a    declaration 

avers  that  the  plaintifF  was  in  a  certain  street  of  a  city  when  in- 
jured by  an  electric  wire  of  the  defendant,  but  makes  no  averment 
of  the  precise  position  of  the  wire  which  inflicted  the  injury,  and 
the  evidence  shows  that  he  was  injured  by  a  wire  hanging  down 
through  a  tree  into  a  yard  adjacent  to,  but  not  in,  that  street,  and 
it  plainly  appears  that,  if  not  in  the  street,  the  wire  was  in  such 
close  proximity  to  it  as  to  have  inflicted  the  injury  on  the  plaintiff 
who  was  in  the  street,  there  is  no  variance  between  the  allegation 
and  proof. 

3.  Action  by  Wbongdoeb — Trespasser. — ^A   child   eight  years  of  age, 

who,  passing  along  a  city  street,  unlawfully  thrusts  his  hand 
through  or  over  the  railing  enclosing  an  adjacent  lot,  and  takes 
hold  of  a  live  electric  wire,  believing  it  to  be  a  string,  and  is  in- 
jured, is  not  such  a  trespasser  as  will  bar  him  from  recovering 
damages  of  the  owner  of  the  wire  who  has  negligently  permitted 
it  to  become  charged  and  to  hang  down  in  close  proximity  to  a 
public  street. 

4.  Instbuctions — Evidence  to  Support. — It  is  the  duty  of  the  trial  court, 

upon  request,  to  give  an  instruction  if  the  evidence  tends  to  sup- 
port it. 
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5.  Appeal  and  Ebbok — Remitting  Part  of  Recovery. — If  a  plaintiff,  when 
put  upon  terms  to  remit  a  part  of  his  recovery  or  else  submit  to  a 
new  trial,  accepts  the  reduced  sum,  he  cannot  be  heard  to  question 
the  action  of  the  trial  court  in  this  particular  upon  a  writ  of  error 
granted  to  the  defendant 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
LjTichburg,  in  an  action  of  trespass  on  the  case,  wherein  the 
defendant  in  error  was  the  plaintiff,  and  the  plaintiff  in  error 
was  the  defendant. 

Affirmed. 

Upon  the  trial  of  the  case,  the  defendant  in  error  asked  for 
nine  instructions,  to  all  of  which  but  two  the  plantiff  in  error 
objected;  and  the  plaintiff  in  error  asked  for  ten  instructions, 
to  all  of  which  the  defendant  in  error  objected ;  "and  thereupon 
the  court  gave  the  jury"  the  twelve  instructions  set  forth  below 
as  "instructions  given  by  the  court/'  to  all  of  which  except  the 
sixth,  seventh,  ninth,  and  twelfth,  the  plaintiff  in  error  objected, 
and,  the  objection  being  overruled,  excepted  to  the  ruling  of 
the  court. 

The  instructions  asked  for  by  the  plaintiff  in  error  (Lynch- 
burg Telephone  Co.)  were  as  follows : 

"(1)  The  court  instructs  the  jury  that  the  burden  rests  upon 
the  plaintiff  to  show  by  a  preponderance  of  evidence  every  fact 
necessary  to  hold  the  defendant  liable  for  the  injury  complained 
of.  Such  evidence  must  show  more  than  the  probability  of  a 
negligent  act.  A  verdict  cannot  be  found  on  mere  conjecture, 
but  there  must  be  affirmative  and. preponderating  proof  that 
the  injury  of  which  the  plaintiff  complains  is  the  proximate 
result  of  the  negligence  of  the  defendant. 

"(2)  The  court  instructs  the  jury  that,  in  order  to  entitle  the 
plaintiff  to  recover,  it  must  appear  by  preponderating  and  af- 
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firmative  evidence  that  the  injury  complained  of  was  the  proxi- 
mate result  of  some  act  of  negligence  of  the  defendant. 

'^(3)  The  court  instructs  the  jury  that  although  they  may 
believe  that  the  wire  which  the  plaintiff  took  hold  of  was  the 
defendant's  wire,  nevertheless,  if  they  further  find  from  the 
evidence  that  it  was  located  on  a  lot  fenced  off  from  the  street 
in  which  the  plaintiff  was  at  the  time  by  a  picket  or  paling 
fence,  and  that  the  end  of  the  wire  which  the  plaintiff  grasped 
was  hanging  down  about  two  feet  inside  said  fence,  they  must 
find  for  the  defendant. 

"(4)  The  court  instructs  the  jury  that  in  this  case  the  de- 
fendant can  be  held  liable  only  for  the  probable  consequences 
of  any  neglect  or  omission  of  which  it  may  have  been  guilty. 
By  ^probable  consequences'  is  meant  those  consequences  which 
are  most  likely  to  result  from  an  act  than  not;  and  therefore^ 
unless  the  jury  believe  from  the  e\ddence  that  the  plaintiff's 
injury  was  such  a  probable  consequence  or  result  from  some 
negligent  act  or  omission  of  the  defendant,  they  must  find  for 
the  defendant. 

"(5)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  injury  received  by  the  plaintiff  was  the 
result  of  a  combination  of  unusual  circumstances,  no  one  of 
which  can  fairly  be  said  to  be  the  direct  cause  of  the  injury, 
then  the  injury  in  law  is  regarded  as  the  result  of  pure  acci- 
dent, and  there  can  be  no  recovery  for  such  injury. 

"(6)  If  the  jury  believe  from  the  evidence,  and  their  ob- 
servation of  the  plaintiff  on  the  stand,  that  he  was  of  suflB- 
cient  intelligence  to  know  that  there  was  danger  in  a  wire 
lianeing  down  at  one  end  with  the  other  end  attached  to  st 
trolley  or  feed  wire  charged  with  electricity,  and  that  the- 
plaintiff  (by  the  exercise  of  such  prudence  as  a  person  of  hia 
intelligence  should  have  exercised  under  the  circumstances) 
might  have  avoided  the  injury,  they  must  find  for  the  de- 
fendant. 
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"(7)  The  court  instructs  the  jury  that,  even  though  they 
may  believe  from  the  evidence  that  the  defendant  company 
negligently  allowed  one  of  its  wires  to  become  detached  from 
its  poles  and  come  in  contact  with  a  wire  of  the  Traction  Com- 
pany charged  with  a  dangerous  current  of  electricity,  and  that 
the  plaintiff's  injury  was  caused  by  this  coming  in  contact 
with  such  wire,  nevertheless,  if  they  further  believe  from  the 
evidence  that  tliis  condition  had  remained  for  such  length  of 
time  as  woidd  have  enabled  the  said  Traction  Company  to  dis- 
cover and  remedy  it  by  the  exercise  of  reasonable  care  in  the 
inspection  of  its  wires,  then  the  negligence  of  the  defendant 
company  is  not  the  proximate  cause  of  the  plaintiff's  injury, 
and  they  must  find  for  the  defendant. 

"(8)  The  court  instructs  the  jury  that  the  law  regards  every 
injury  as  the  consequence  or  result  of  the  proximate  cause  of 
such  injury,  and  not  as  the  consequence  or  result  of  a  more 
remote  cause,  although  but  for  such  remote  cause  the  injury 
could  not  have  occurred.  The  proximate  cause  is  not  neces- 
sarily the  nearest  cause  in  point  of  time  or  space,  but  it  must 
be  the  nearest  in  casual  relation  to  the  injury  or  r^ult.  In 
other  words,  the  proximate  cause  is  the  causing  cause.  And 
unless  the  jury  believe  from  the  evidence  that  some  negligent 
act  or  omission  of  the  defendant  was  the  proximate  cause  of 
the  plaintiff's  injury;  and  that  such  result  (namely,  the  plain- 
tiff's injury)  was  the  natural  and  probable  consequence  of  such 
negligent  act  or  omission  of  the  defendant — that  is  to  say, 
such  a  result  as  a  reasonably  prudent  man,  by  the  exercise  of 
reasonable  prudence,  might  have  anticipated  as  likely  to  occur 
in  the  manner  in  which  it  did  occur — ^they  must  find  for  the 
defendant. 

"(9)  The  defendant  moves  the  court  to  strike  out  all  the 
evidence  adduced  by  and  on  behalf  of  the  plaintiff  on  the 
flrronnd   that   there  is  a  material  variance   between  the   case 
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stated  in  the  declaration  and  the  case  which  the  evidence  ad- 
duced by  and  on  behalf  of  the  plaintiff  tends  to  prove,  and  in 
this  connection  also  asks  the  court  to  instruct  the  jury  that 
under  the  pleadings  in  this  case  the  jury  cannot  find  for  the 
plaintiff  upon  the  evidence  adduced  by  and  on  his  behalf. 

"(10)  A  result  or  effect  which  is  accomplished  by  the  inter- 
vention of  some  independent  force  taking  advantage  of  and 
operating  upon  a  thing,  and  thus  producing  a  result  not  the 
natural  and  probable  effect  of  the  thing  itself,  is  not  charge- 
able in  law  to  the  thing  so  taken  advantage  of  and  operated 
upon  by  the  independent  force.'' 

To  all  of  which  instructions  the  plaintiff  in  error  objected ; 
and  thereupon  the  court  gave  the  jury  the  following  twelve 
instructions : 

"(1)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant,  the  Lynchburg  Telephone 
Company,  had  erected,  and  on  the  20th  day  of  October,  1903, 
maintained,  on  Eleventh  street,  between  Monroe  and  Taylor 
streets,  in  the  city  of  Lynchburg,  a  telephone  system  operated 
for  pay,  consisting  in  part  of  telephone  poles  planted  in  and 
along  said  Eleventh  street,  between  said  Monroe  and  Taylor 
streets,  and  had  attached  to  said  poles  certain  telephone  wires, 
forming  part  of  its  telephone  system,  and  that  said  Eleventh 
street,  at  said  point,  was  a  public  highway  over  which  the 
public  was  accustomed  to  travel,  and  that  the  Lynchburg 
Traction  &  Light  Company,  at  the  same  time,  on  said  Eleventh 
street,  between  Monroe  and  Taylor  streets,  maintained  an  elec- 
tric trolley  street  car  system,  one  or  more  of  the  wires  of  which 
were  charged  with  a  dangerous  current  of  electricity,  it  was 
then  the  duty  of  the  said  defendant,  the  Lynchburg  Telephone 
Company,  to  use  care  commensurate  with  the  danger  and 
consistent  with  the  practical  conduct  of  its  business  to  inspect 
and  maintain  its  said  wires,  in  order  to  prevent  its  said  wires 
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from  coining  in  contact  with  the  said  heavily  charged  wires 
of  the  Lynchburg  Traction  &  Light  Company,  in  sych  manner 
as  to  become  charged  with  a  dangerous  current  of  electricity, 
and,  while  so  charged,  to  prevent  injury  to  every  one  who  may 
be  lawfully  in  proximity  to  such  wires  or  liable  to  come  acci- 
dentally or  otherwise  in  contact  with  them,  and  any  failure 
upon  the  part  of  said  defendant  company  to  discharge  said 
duty  would  be  negligence. 

"(2)  The  court  instructs  the  jury  that  although  they  may 
believe  from  the  evidence  that  the  defendant,  the  Lynchburg 
Telephone  Company,  had  constructed  and  put  up  its  poles  and 
telephone  wires  along  Eleventh  street,  between  Monroe  and 
Taylor  stfeets,  before  the  Lynchburg  Traction  &  Light  Com- 
pany erected  and  constructed  its  electric  trolley  street  car 
system  along  said  Eleventh  street,  between  the  streets  afore- 
said, and  that  thereafter  the  Lynchburg  Traction  &  Light 
Company  erected  and  constructed  its  said  electric  trolley  street 
car  system,  with  its  trolley  wire^  and  feed  wires,  charged  with 
a  heavy  and  dangerous  current  of  electricity,  under  or  lower 
than  the  wires  of  the  said  defendant,  the  Lynchburg  Tele- 
phone Company,  this  fact  does  not  absolve  the  said  defendant 
from  the  duty  to  exercise  the  degree  of  care  and  diligence  in 
inspecting  and  maintaining  its  own  wires,  as  set  forth  in  in- 
struction No.  1;  it  being  immaterial  which  system  was  first 
constructed  in  said  street. 

"(3)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant  company,  or  its  agents  or 
employes  in  charge,  knew,  or  by  the  exercise  of  care  commen- 
surate with  the  danger  might  have  known,  that  one  of  its 
wires  strung  over  and  along  Eleventh  street,  between  Monroe 
and  Taylor  streets,  had  become  broken  and  detached  from  its 
proper  position  on  its  telephone  poles,  and  had  come  in  contact 
with,  or  attached  to,  one  of  the  heavily  charged  electric  wires 
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of  the  Lynchburg  Traction  &  Light  Company,  in  such  manner 
as  to  be  liable,  to  be  or  become  charged  with  a  dangerous  cur- 
rent of  electricity,  and  in  such  position  as  to  be  liable,  by  a 
change  of  position  or  otherwise,  to  injure  a  child  passing  along 
or  being  in  said  Eleventh  street,  then  it  was  the  duty  of  the 
said  defendant  company  and  its  agents  or  employes  in  charge 
to  remove  said  wire,  and  a  failure  to  discharge  that  duty 
v/ould  be  negligence. 

"(4)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  on  the  20th  day  of  October,  1903,  one  of 
the  wires  of  the  defendant  company  was  detached  from  its 
proper  position  on  its  pole  on  Eleventh  street,  between  Mon- 
roe and  Taylor  streets,  and  came  in  contact  with  a  ^ire  of  the 
Lynchburg  Traction  &  Light  Company,  which  was  charged 
with  a  heavy  and  dangerous  current  of  electricity,  and  thereby 
itself  became  charged  with  a  dangerous  current  of  electricity, 
and  hung  down  in  a  lot  abutting  on  Eleventh  street  so  close 
to  the  ground,  and  so  near  to  Eleventh  street  as  to  be  easily  and 
readily  grasped  by  a  child  while  passing  along  or  being  in  said 
Eleventh  street,  and  that  the  defendant  knew,  or  by  the  exer- 
cise of  care  commensurate  with  the  danger  could  have  known, 
the  condition  of  said  wire,  and  that  the  plaintiff,  while  in  said 
Eleventh  street,  took  hold  of  and  was  burned  and  injured  by 
the  said  wire  and  the  said  dangerous  current  of  electricity 
then  being  thereon,  the  law  presumes,  prima  faciei  that  the 
injury  to  the  said  plaintiff  was  caused  by  the  negligence  of  the 
defendant  company,  and  the  burden  is  then  on  the  defendant 
company  to  establish  that  it  was  not  guilty  of  the  negligence 
which  caused  the  said  injury. 

"(5)  The  court  instructs  the  jury  that  although  they  may 
believe  from  the  evidence  that  the  Lynchburg  Traction  &  Light 
Company  was  negligent  in  the  construction,  maintenance,  and 
inspection  of  its  trolley  wires,  feed  wires,  or  other  wires,  pass- 
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ing  along  and  over  Eleventh  street,  between  Monroe  and 
Taylor  streets,  or  along  and  over  any  other  portion  of  said 
Eleventh  street,  yet  if  the  jury  further  believe  from  the  evi- 
dence that  the  defendant,  the  Lynchburg  Telephone  Company, 
was  also  guilty  of  negligence  in  constructing,  inspecting,  or 
maintaining  its  own  wires,  and  that  the  negligence  of  both 
companies  concurred  in  producing  the  injury  of  the  plaintiff, 
tiien  the  defendant  company  will  not  be  excused  from  liability 
for  its  own  negligence  by  reason  of  the  negligence  of  the 
Lynchburg  Traction  &  Light  Company. 

^'In  other  words,  where  the  evidence  proves  each  of  two 
parties  to  have  been  guilty  of  negligent  acts  of  commission  or 
omission,  which  acts  concurred  in  causing  the  injury  of  an- 
other, neither  of  the  said  parties  can  escape  liability  for  his 
own  negligence  by  showing  the  negligence  of  the  other. 

"(6)  The  court  instructs  the  jury  that  any  negligence  of 
omission  or  commission  by  the  employes,  agents,  or  servants 
of  the  defendant  company  in  the  discharge  of  their  duty  is  in 
law  the  negligence  of  the  defendant  company,  and  must  be  so 
regarded  by  the  jury. 

"(7)  The  court  instructs  the  jury  that  the  burden  rests  upon 
the  plaintiff  to  show  by  a  preponderance  of  evidence  every  fact 
necessary  to  hold  the  defendant  liable  for  the  injury  com- 
plained of.  Such  evidence  must  show  more  than  the  prob- 
ability of  a  negligent  act.  A  verdict  cannot  be  found  on  mere 
conjecture,  but  there  must  be  aflSrmative  and  preponderating 
proof  that  the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  injury  of  which  the  plaintiff  complains,  or  that 
it?  negligence  concurred  with  that  of  the  Traction  Company, 
in  producing  the  injury.  But  negligence  may  be  established 
by  the  evidence  of  the  defendant,  as  well  as  the  plaintiff. 

''(S)  The  court  instructs  the  jury  that,  in  order  to  entitle 
the  plaintiff  to  recover,  it  must  appear  by  preponderating  and 
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affirmative  evidence  that  the  negligence  of  the  defendant  was 
the  proximate  cause  of  the  injury  complained  of,  or  that  said 
injury  was  caused  by  the  concurring  negligence  of  the  de- 
fendant and  the  Traction  &  Light  Company. 

"(9)  The  court  instructs  the  jury  that  even  though  they 
may  believe  from  the  evidence  that  the  defendant  company 
negligently  allowed  one  of  its  wires  to  become  detached  from 
its  poles  and  come  in  contact  with  a  wire  of  the  Traction  Com- 
pany charged  with  a  dangerous  current  of  electricity,  and 
that  the  plaintiff's  injury  was  caused  by  his  coming  in  contact 
with  such  wire,  nevertheless,  if  they  further  believe  from  the 
evidence  that  this  condition  had  remained  for  such  length  of 
time  as  would  have  enabled  the  said  Traction  Company  to 
discover  and  remedy  it  by  the  exercise  of  reasonable  care  in  the 
inspection  of  its  wires,  and  that  the  said  negligence  of  the 
Traction  Company  was  the  independent  or  proximate  cause 
of  the  plaintiflf^s  injury,  they  must  find  for  the  defendant. 

"(10)  The  court  instructs  the  jury  that  the  law  considers 
every  injury  as  the  consequence  or  result  of  the  proximate 
cause  of  such  injury,  and  not  as  the  consequence  or  result  of 
a  more  remote  cause;  that  is,  an  act  or  omission  occurring  or 
concurring  with  another,  which  had  it  not  happened  the  injury 
would  not  have  been  inflicted,  notwithstanding  the  latter.  But 
proximate  cause  does  not,  as  a  legal  term,  mean  closeness  or 
nearness  in  point  of  time,  or  the  physical  sequence  of  events, 
but  closeness  or  nearness  in  point  of  casual  connection.  And 
if  the  jury  believe  from  the  evidence  that  the  injury  of  the 
plaintiff  was  not  the  natural  and  probable  result  of  some  negli- 
gent act  or  omission  of  the  defendant,  and  in  the  light  of  at- 
tending circumstances  it  ought  to  have  been  foreseen  by  a 
person  of  ordinary  care,  then  they  must  find  for  the  defendant. 

"(11)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff,  F.  C.  Booker,  is  an  infant  of 
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the  age  of  eight  years,  then  the  law  presumes  him  to  be  in- 
capable of  contributory  negligence;  but  this  presumption  may 
be  rebutted.  And  if  the  jury  shall  believe,  from  their  ob- 
servation of  the  plaintiff  on  the  stand  and  his  testimony  and 
other  evidence,  that  he  was  of  sufficient  intelligence,  capacity, 
and  experience  to  know  the  probable  danger  from  the  wires 
upon  or  near  Eleventh  street,  and  his  duty  to  avoid  them  for 
his  protection,  and  that  he  negligently  failed  to  avoid  them, 
then  his  contributory  negligence  will  bar  his  recovery. 

"(12)  The  court  instructs  the  jury  that,  if  they  find  for  the 
plaintiff,  they  may,  in  estimating  the  damages,  take  into  con- 
sideration the  bodily  injury  and  disability  sustained  by  him, 
if  any,  and  the  permanent  or  temporary  character  thereof, 
and  the  physical  pain  and  mental  anguish  of  the  plaintiff 
caused  thereby,  if  any,  and  fix  the  amount  of  damage  at  such 
sum  as  will  be  a  just,  reasonable,  and  proper  compensation 
therefor." 

To  all  of  which  instructions,  except  the  sixth,  seventh,  ninth, 
and  twelfth,  the  said  plaintiff  in  error  objected. 

Caskie  &  Coleman  and  P.  H.  C,  Cabell^  for  the  plaintiff  in 
error. 


Lee  &  Howard,  for  the  defendant  in  error. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  a  little  boy  eight  years  of  age,  was 
sitting  upon  a  box  on  the  sidewalk  of  one  of  the  streets  in  the 
city  of  Lynchburg,  when,  seeing  what  he  supposed  to  be  a 
string  dangling  down  through  the  limbs  of  a  tree  in  an  ad- 
jacent yard,  he  put  out  his  hand  and  grasped  it.  It  proved  to 
be  an  electric  wire  belonging  to  the   Lynchburg  Telephone 
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Company,  which  had  broken  and  fallen  upon  a  hook  of  the 
Lynchburg  Traction  &  Light  Company,  and  by  that  means 
came  in  contact  with  a  wire  of  the  latter  company  heavily 
charged  with  electricity.  The  defendant  in  error  was  knocked 
down,  his  person  burned  in  several  places,  and  his  right  hand 
so  injured  that  the  first,  second,  and  third  fingers  were  cut  off 
close  to  the  knuckle  joints. 

The  jury  brought  in  a  verdict  for  $10,000,  but  the  trial 
court,  deeming  it  excessive,  put  the  defendant  in  error  upon 
terms,  either  to  accept  an  abatement  of  the  verdict  to  $5,000, 
or  have  it  set  aside.  The  judgment  of  the  court  recites  that 
"thereupon  the  plaintiff,  under  protest,  accepted  the  said  sum 
of  $5,000,  and  the  motion  of  the  defendant  is  therefore  over- 
ruled.'^  To  the  action  of  the  court  in  refusing  to  set  aside  the 
verdict,  the  defendant  excepted,  and  the  case  is  now  before  us 
to  review  certain  rulings  made  by  the  trial  court. 

The  first  error  assigned  is  to  the  action  of  the  court  per- 
mitting the  witness,  Apperson,  to  testify  that  Freed,  the 
manager  of  the  Lynchburg  Telephone  Company,  after  the 
accident,  admitted  that  the  wire  with  which  defendant  in 
error  came  in  contact  belonged  to  the  Lynchburg  Telephone 
Company. 

It  appears  that,  shortly  after  the  accident,  Apperson,  the 
president  of  the  Lynchburg  Traction  &  Light  Company,  went 
to  a  point  at  or  near  the  scene  of  the  accident.  Mr.  Freed, 
the  manager  of  the  Lynchburg  Telephone  Company,  was  also 
there.  These  men  were  upon  the  scene  of  the  accident  in  the 
discharge  of  duties  which  devolved  upon  them  as  the  of- 
ficers of  their  respective  companies;  and  the  answer  given  to 
the  question  was,  we  think,  admissible  not  as  a  part  of  the 
res  gestw,  but  because  made  by  an  officer  in  the  performance 
of  his  duty.    2  Cook  on  Corp.  (4th  Ed.),  pec.  72fi. 

Tn  ^forse  v.  Conn,  Riv.  R,  R,  Co,,  72  Mass.  450,  it  is  held 
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that  in  an  action  against  a  railroad  corporation  by  a  passenger 
for  the  loss  of  his  trunk,  the  admissions  of  the  conductor,  bag- 
gage master  or  station  master,  as  to  ihe  manner  of  the  ios6,  * 
made  in  answer  to  inquiries  in  behalf  of  the  passenger  are  ad- 
missible in  evidence  against  the  corporation. 

In  Lane  v.  Boston  &  Albany  R.  Co.,  112  Mass.,  at  page  455, 
it  is  held  that  in  an  action  against  a  railroad  company  for  the 
non-delivery  of  lost  freight,  the  declaration  of  their  freight 
agent  that  he  thought,  perhaps,  the  Thompsons  had  got  it, 
made  in  answer  to  an  inquiry  by  the  consignee,  is  admissible 
in  evidence  against  the  company;  Chief  Justice  Gray  remark- 
ing that  "the  declarations  of  their  freight  agent  in  answer  to 
the  plaintiffs'  demand  were  made  in  the  performance  of  his 
duty,  and  therefore  rightly  admitted  in  evidence  against  the 
defendants." 

In  I'oll  Bridge  Co.  v.  Betsworth,  30  Conn.  380,  the  plaintiffs 
were  a  corporation  owning  a  toll  bridge,  through  which  was  a 
draw  for  the  passage  of  vessek,  the  charter  requiring  them  to 
keep  a  draw-tender,  and  to  open  the  draw  for  vessels  desiring 
to  pass  through.  A  general  statute  required  vessels  passing 
through  any  such  draw  to  warp  through,  and  not  to  sail 
through,  and  imposed  a  penalty  for  the  violation  of  the  act. 
The  defendant,  in  passing  with  his  vessel  through  the  draw, 
which  had  been  opened  by  the  draw-tender  for  him  to  pass, 
sailed  through  instead  of  warping  through,  and,  in  so  doing, 
was  driven  against  the  side  of  the  draw  and  injured  it.  In  an 
action  brought  by  the  company  for  the  damage,  the  defendant 
claimed  that  the  plaintiffs  had  by  long  use  licensed  vessels  to 
sail  through,  and  offered  evidence  of  declarations  made  by  the 
draw-tenders  at  various  times  when  vessels  were  passing 
through  under  sail,  that  they  preferred  to  have  them  go 
through  in  that  manner.  It  was  held,  that  their  admissions 
were  admissible  as  the  declarations  of  the  agents  of  the  com- 
pany while  in  the  discharge  of  their  duties  as  such  agents. 
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In  the  case  before  us,  the  manager  of  the  Telephone  Com- 
pany (the  general  manager  of  the  company,  if  there  be  a 
i 

difference,  as  he  is  sometimes  spoken  of  in  the  evidence)  was 
upon  the  scene  of  the  accident  and  investigating  the  circum- 
stances connected  with  it.  He  was  speaking  with  reference 
to  a  matter  about  which  he,  if  any  one,  had  knowledge — that 
is,  whether  or  not  the  wires  in  question  were  the  property  of 
the  company  of  which  he  was  manager — and  he  made  the 
statement  with  respect  to  their  ownership  while  engaged  in  the 
performance  of  a  duty  as  an  officer  of  the  company. 

The  next  assignment  of  error  is  to  the  action  of  the  court 
in  refusing  to  strike  out  all  the  evidence  introduced  by  and 
on  behalf  of  the  plaintiff,  on  the  ground  that  there  is  a  material 
variance  between  the  case  stated  in  the  declaration  and  the 
case  which  the  evidence  tends  to  prove. 

The  declaration,  omitting  the  recitals  and  mere  formal  parts, 
states  *^that  on  the  20th  day  of  October,  1903,  by  reason  of 
the  carelessness  and  negligence  of  the  said  defendant,  its 
agents,  and  servants,  aforesaid,  a  part  of  one  of  its  said  tele- 
phone wires,  located  in,  along,  upon,  and  over  said  Eleventh 
street,  between  Harrison  and  Wise  streets,  as  aforesaid,  at  a 
point  on  said  Eleventh  street,  between  said  Harrison  and  Wise 
streets,  to-wit,  between  Monroe  and  Taylor  streets,  became  de- 
tached from  its  proper  location  upon  the  defendant's  poles 
aforesaid,  and,  by  reason  of  the  carelessness  and  negligence  of 
the  said  defendant,  its  agents  and  servants  aforesaid,  came  in 
contact  with  one  or  more  of  the  aforesaid  wires  of  the  electric 
railway  aforesaid,  there  located,  as  aforesaid,  and  then  and 
there  charged,  as  aforesaid,  with  a  heavy  and  dangerous  cur- 
rent of  electricity;  and  also  in  contact  with  the  right  hand 
and  legs  of  the  said  plaintiff,  who  was  then  and  there  in  said 
Eleventh  street,  at  the  point  aforesaid,  and  thereby,  and  by 
reason  of  the  carelessness  and  negligence  of  the  said  defendant, 
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its  agents  and  servants  aforesaid,  the  heavy  and  dangerous  cur- 
rent of  electricity,  then  and  there  being  upon  and  passing 
over  the  said  wires  of  the  said  electric  railway,  was  conducted 
to,  against,  and  through  the  right  hand  and  legs  of  the  said 
plaintiff,  whereby,  and  by  means  whereof,  the  said  plaintiff 
was  greatly  shocked,  stunned,  and  rendered  insensible,  and 
caused  to  suffer  great  bodily  pain  and  anguish,  and  whereby 
also  the  said  plaintiff  was  greatly  and  painfully  burned  in  and 
about  his  legs,  and  in  and  about  his  right  hand  to  such  an 
extent  that,  it  being  thereby  rendered  necessary,  the  three 
main  fingers  (the  first,  second  and  third)  of  the  said  plaintiff's 
said  hand  were  amputated,  and  he  was,  and  is,  thereby  rendered 
permanently  maimed  and  disfigured,  and  incapacitated  for  the 
performance  of  the  ordinary  duties  of  life,  and  for  the  per- 
formance of  manual  or  clerical  labor,  and  whereby,  also,  he  was 
caused  to  suffer  great  bodily  pain  and  permanent  mental 
anguish  and  mortification." 

The  proof  shows  that  the  defendant  in  error  had  taken  a 
seat  upon  a  box,  and  that  seeing  what  he  supposed  to  be  a 
string  hanging  through  the  limbs  of  a  tree  near  the  railing, 
he  put  his  hand  through  or  over  the  railing,  grasped  thft  wire, 
and  was  injured.  Now  the  contention  is  that  that  proof  con- 
stituted a  material  variance  from  the  averments  of  the  declara- 
tion, because  it  is  there  stated  that  the  defendant  in  error  was 
in  Eleventh  street,  while  the  evidence  proves  that  he  was  in- 
jured by  a  wire  hanging  down  through  a  tree  and  into  a  yard 
adjacent  to  but  not  in  Eleventh  street.  There  is  no  averment 
in  the  declaration  as  to  the  precise  position  of  the  wire.  It  is 
nowhere  said  that  it  was  in  Eleventh  street;  but  it  plainly 
appears  that  if  not  in  Eleventh  street  it  was  in  a  position  of 
such  proximity  to  Eleventh  street  as  to  have  inflicted  the  injury 
upon  this  child  who  was  at  the  time  in  the  street.  So  that, 
if  the  plaintiff  in  error  is  to  escape  liability,  it  must  be  not 
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upon  the  ground  of  a  variance  between  the  allegata  and  pro- 
bata, but  because  for  some  other  reason  the  proof  does  not 
establish  its  Liability  as,  for  instance,  that  the  presence  of  the 
wire  in  the  position  in  which  it  inflicted  the  injury  was  not  due 
to  its  negligence. 

The  third  assignment  of  error  is  to  the  action  of  the  court 
in  giving  certain  instructions  over  the  objection  of  the  plaintiff 
in  error,  and  in  refusing  certain  instructions  asked  for  by  it. 
These  instructions  will  be  found  in  the  statement  of  the  case 
by  the  Reporter. 

We  shall  not  attempt  to  discuss  all  the  objections  taken  to 
the  nimierous  instructions  given  and  refused  in  this  case.  Con- 
tenting ourselves  with  the  statement  that  the  instructions  given 
by  the  court  fairly  submitted  the  case  to  the  jury,  we  shall 
leave  them  to  speak  for  themselves,  adverting  briefly  only  to  a 
few  of  the  more  serious  objections  urged. 

In  the  petition  for  an  appeal,  it  is  suggested,  and  it  was 
urged  in  argument  before  the  court,  that  by  the  testimony  of 
the  defendant  in  error  he  was  ''in  unlawful  proximity  to  the 
wire  in  question.^'  This  contention  seems  to  be  based  upon 
the  idea  that  while  the  defendant  in  error  was  lawfully  in  the 
street,  his  hand  was  unlawfully  thrust  through,  or  over  the 
railing — ^in  other  words,  that  the  defendant  was  injured  while 
in  the  commission  of  a  trespass. 

In  legal  contemplation  it  may  be  that  any  unauthorized 
entry  upon  the  premises  of  another  whose  title  extends  to  the 
centre  of  the  earth,  downward,  and  without  limit  upward,  by 
putting  one's  hand  through  or  over  a  boundary  fence,  is  a 
trespass.  It  would,  however,  certainly  seem  that  the  trespass- 
had  reached  its  vanishing  point  when  such  a  trespass  was  com- 
mitted by  a  child  eight  years  of  age.  The  owner  of  the  prem- 
ises would  find  it  difficult  to  maintain  such  a  defense  if  he  had 
knowingly  permitted  so  grievous  a  danger  to  exist  within  reach 
of  a  public  street,  and  thereby  caused  an  injury  to  one  in-^ 


Va.]  Lynchbubq  Telephone  Co.  v.  Booker.  609' 

Opinion. 

capable  of  contributory  negligence.  The  proof  in  this  case  is* 
that  the  wire  which  inflicted  the  injury  belonged  to  the  Lynch- 
burg Telephone  Company;  that  it  was  a  test  wire,  No.  19;. 
that  it  had  been  broken  in  divers  places;  that  it  had  been 
broken  in  the  place  where  the  injury  occurred  for  three  days — 
the  little  boy  who  was  injured  had  seen  it  two  days  before  the 
accident — and  the  Telephone  Company  had  been  informed  of 
its  condition.  These  facts  fully  warranted  the  court  in  giving 
the  jury  instruction  No.  1. 

The  objection  to  the  second  instruction  was  very  properly 
withdrawn. 

The  next  assignment  of  error  is  to  the  third  instruction,  the 
objection  to  which  is  stated  to  be,  that  it  assumes  facts  which 
should  have  been  left  to  the  jury.  We  do  not  so  understand 
the  instruction.  Every  recital  of  fact  in  that  instruction  we 
understand  to  have  been  left  to  the  determination  of  the  jury 
upon  the  evidence. 

The  fourth  instruction  was  objected  to  because,  as  claimed, 
there  is  no  evidence  to  sustain  it;  while,  as  it  appears  to  us,, 
the  evidence  fully  warrants  the  jury  in  finding  every  fact  to 
have  been  proved  upon  which  that  instruction  is  predicated;: 
and  it  was  the  duty  of  the  court  to  give  it  if  the  evidence  had 
a  tendency  to  prove  them. 

The  fifth  instruction  is  plainly  right,  as  are  the  seventh, 
eighth,  and  ninth.  The  tenth  seems  to  us  sufficiently  favorable 
to  the  plaintiff  in  error,  and  is  substantially  the  same  as  in- 
struction Xo.  8  asked  for  by  it. 

We  think,  upon  the  whole  case,  that  there  was  nothing  pre- 
judicial to  the  plaintiff  in  error  in  the  rulings  of  the  court  upon 
the  instructions,  and  that  the  case  was  in  all  respects  fairly 
submitted  to  the  jury. 

With  respect  to  the  evidence,  we  deem  it  plainly  sufficient 
to  warrant  the  judgment  of  the  court. 
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The  defendant  in  error  asks  us  to  review  the  action  of  the 
court  in  requiring  him  to  remit  a  part  of  the  verdict  upon  the 
penalty  of  having  it  set  aside.  He  accepted  the  verdict,  and 
icannot  now  be  heard  to  question  it. 

Upon  the  whole  case,  we  think  there  is  no  error,  and  the 
judgment  is  affirmed. 

Affirmed. 
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Johnston,  Tbustee,  v.  George  D.  Witt  Shoe  Co. 

March  9,  1905. 
Absent,  Cardwell»  J. 

1.  Pleading — Bankruptcy — Preferences — Fraudulent  Transfers — Allegation 

and  Proof. — At  common  law,  the  giving  of  a  preference  by  an  in- 
solvent debtor  was  not  prohibited.  If  there  was  actual  fraud  in 
the  transaction,  however,  it  was  voidable  if  the  creditor,  in  any- 
way, participated  in  the  fraud.  Under  the  bankrupt  law,  section 
60,  the  giving  of  a  preference,  within  four  months  of  bankruptcy, 
is  voidable  by  the  trustee  of  the  bankrupt,  if  the  creditor  had 
reasonable  cause  to  believe  that  a  preference  was  intended,  and, 
under  section  67,  the  making  of  a  fraudulent  conveyance,  within 
four  months,  is  void,  except  as  against  a  purchaser  in  good  faith 
and  for  a  present  fair  consideration.  If,  therefore,  a  trustee  in 
bankruptcy  sues  an  alleged  preferred  creditor  in  assumpsit,  and 
relies  upon  a  special  count  under  section  60  of  the  bankruptcy  act, 
and  upon  the  general  counts,  and  fails  to  establish  fraud  on  the 
part  of  the  creditor,  or  reasonable  grounds  to  believe  that  a  prefer- 
ence was  intended,  there  can  be  no  recovery.  Not  under  section 
67  of  bankruptcy  act,  because  no  cause  of  action  under  that  section 
is  stated  in  the  declaration;  nor  under  the  general  counts,  because 
ot  failure  to  prove  participation  in  the  fraud  by  the  creditor;  nor 
under  the  special  count,  for  failure  to  prove  that  the  creditor  had 
reasonable  ground  to  believe  that  a  preference  was  intended. 

2.  CoNSiDEBATioN — Antecedent  Debts. — An  antecedent  debt  is,  with  us, 

a  valuable  consideration  to  support  a  sale,  conveyance,  or  transfer 
of  property  in  satisfaction  or  as  a  security  for  it 

3.  Bankruptcy — Preferences — Reasonable  Belief  of  Insolvency. — ^To  avoid 

a  preference  made  by  an  insolvent  to  a  creditor  within  four  months 
before  bankruptcy,  the  creditor  must  have  had  more  than  a  mere 
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suspicion  that  his  debtor  was  insolvent.  He  must  have  had  knowl- 
edge of  some  fact  or  facts  calculated  to  produce  a  belief  of  insol- 
vency in  the  mind  of  an  ordinarily  intelligent  man. 

4.  Appeal  and  Error — Demurrer  to  Evidence — Evidence  to  Support — 

Verdict, — A  plaintiff  in  error  stands  in  this  court  as  on  a  demurrer 
to  the  evidence,  and  if  there  was  any  evidence  to  support  a  verdict 
against  him  in  the  trial  court,  it  will  not  be  set  aside. 

5.  Instructions — Partial  View  of  Case.-^An  instruction  which  takes 

only  a  partial  view  of  the  case,  and  omits  material  facts  essential 
to  a  proper  decision  of  the  case,  should  be  refused. 

Error  to  a  judgment  of  the  Circuit  Court  of  the  city  of 
Lynchburg,  in  an  action  of  assumpsit,  wherein  the  plaintiff  in 
error  was  the  plaintiff,  and  the  defendant  in  error  was  the 
defendant. 

Affirmed. 

The  opinion  states  the  case. 

The  instructions  given  by  the  trial  court  were  as  follows : 

"(1)  First.  That  it  is  an  act  of  bankruptcy  for  a  person  to 
transfer,  while  insolvent,  any  portion  of  his  property  to  one  or 
more  of  his  creditors,  mth  intent  to  prefer  such  creditors  over 
his  other  creditors. 

"Second.  That  a  person  is  deemed  insolvent,  within  the  pro- 
visions of  the  bankruptcy  law,  whenever  the  aggregate  of  his 
property,  exclusive  of  any  property  which  he  may  have  con- 
veyed, transferred,  concealed,  or  removed,  or  permitted  to  be 
concealed  or  removed,  with  intent  to  defraud,  hinder,  or  delay 
his  creditors,  wiU  not,  at  a  fair  valuation,  be  suflBcient  in  amount 
to  pay  his  debts. 

"Third.  That  a  person  is  deemed  to  have  given  a  preference^ 
if,  being  insolvent,  he  has  made  a  transfer  of  any  of  his  prop- 
erty, and  the  effect  of  this  transfer  is  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class. 
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"Fourth.  That,  if  an  insolvent  person  has  made  such  a 
transfer,  and  within  four  months  thereafter  he  files  a  petition 
in  bankruptcy,  then  if  the  person  receiving  this  transfer,  or  to 
be  benefited  thereby,  or  his  agent  acting  therein,  shall  have 
had  reasonable  cause  to  believe  that  it  was  intended  thereby  to 
give  a  preference,  then  this  preference  shall  be  voidable  by  the 
trustee  of  the  bankrupt,  and  he  may  recover  the  property,  or  its 
value,  from  the  person  receiving  the  same. 

"Fifth.  That  if  the  debtor  making  the  payments  is  actually 
insolvent  at  the  time,  and  the  means  of  knowledge  upon  the 
subject  are  available,  and  the  creditor  receiving  or  being  bene- 
fited by  the  payment,  or  his  agent  conducting  the  transaction,  is 
in  possession  of  such  facts  and  circumstances  as  would  lead  a 
prudent  business  man  to  conclude  that  the  aggregate  of  the 
debtor's  property,  exclusive  of  any  property  which  he  may  have 
conveyed,  transferred,  concealed,  or  removed,  or  permitted  to 
be  concealed  or  removed,  with  intent  to  hinder,  delay,  and  de- 
fraud his  creditors,  would  not,  at  a  fair  valuation,  be  sufficient 
to  pay  his  debts  (or  if  the  facts  and  circumstances  in  possession 
as  aforesaid  are  such  as  clearly  ought  to  put  a  prudent  business 
man  on  inquiry),  then,  in  either  case,  the  law  considers  that 
there  is  reasonable  cause  to  believe  that  the  transferrer  intended 
to  give  a  preference,  as  hereinbefore  defined,  and  the  transfer 
is  voidable. 

"But  if  the  facts  and  circumstances  within  the  knowledge  of 
the  creditor  or  his  agent  at  the  time  of  the  transaction  do  not 
create  more  than  a  suspicion  in  the  mind  of  possible  insolvency, 
then  the  creditor  is  not  put  upon  inquiry,  and  he  is  not  charged 
with  knowledge  of  his  debtor's  financial  condition. 

"It  is  for  the  jury  to  determine  upon  the  evidence  in  any 
given  case  whether  the  facts  and  circumstances  known  to  the 
creditor,  or  his  agent,  at  the  time  of  the  transfer  by  the  debtor 
which  is  the  subject  of  investigation,  were  adequate  to  furnish 
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a  reasonable  cause  to  believe  that  a  preference  in  the  meaning 
of  the  law  was  intended  to  be  given,  or  whether,  falling  short  of 
this,  they  simply  suflSced  to  create  a  suspicion  in  the  mind  of 
possible  insolvency. 

'^(2)  The  court  instructs  the  jury  further  that  if  they  believe 
from  the  evidence  that  on  October  1,  1902,  Mrs.  D.  A.  Webb, 
while  insolvent,  and  within  four  months  of  the  filing  of  a  peti- 
tion in  bankruptcy  by  her,  transferred  a  portion  of  her  property 
to  the  defendant  with  the  intention  to  prefer  it  over  the  other 
creditors,  and  that  subsequently  she  was  adjudged  to  be  a  bank- 
rupt, and  that  the  defendant  receiving  the  payment  or  benefit- 
ing thereby,  or  its  agent  acting  therein,  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give  a  preference, 
then  they  should  find  for  the  plaintiff,  and  assess  his  damages 
at  $3,100,  with  interest  thereon  from  the  time  demand  was 
made  on  the  defendant  by  the  plaintiff,  and  in  ascertaining 
whether  there  was  a  reasonable  cause  for  such  belief  the  jury 
should  look  to  all  the  dealings  between  the  parties  as  disclosed 
by  the  evidence,  and  all  the  facts  and  circumstances  known  to 
the  defendant  or  its  agent,  surroimding  and  attendant  upon 
the  final  transaction  of  payment. 

"(3)  The  court  instructs  the  jury  further  that,  even  though 
they  may  believe  from  the  evidence  that  at  the  time  he  received 
the  acceptance  of  D.  R.  Beale  &  Co.,  the  defendant's  treasurer 
had  a  suspicion  in  his  mind  that  the  debtor  was  insolvent,  this 
alone  is  not  sufficient  to  support  a  verdict  for  the  plaintiff. 
They  should  find  for  the  defendant,  unless  they  believe  further 
from  the  evidence  that  at  the  time  of  the  transfer  the  defendant 
or  its  treasurer  actually  knew,  or  had  reasonable  cause  to 
believe,  that  it  was  intended  thereby  to  give  a  preference. 

"(4)  The  court  instructs  the  jury  further  that  if  they  believe 
from  the  whole  evidence  that  at  the  time  of  the  transfer  by 
Webb  to  the  defendant  company  the  said  company  and  its 
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treasurer  believed  that  Webb  was  solvent,  and  that  the  facta 
and  circumstances  within  its  knowledge  or  that  of  its  agent  did 
not  furnish  probable  cause  to  believe  that  a  preference  was 
intended,  then  they  should  find  for  the  defendant,  even  should 
they  further  believe  that  at  the  time  of  the  transfer  the  debtor 
was  actually  insolvent. 

"(5)  The  court  instructs  the  jury  that  it  is  their  province  to 
determine  from  the  evidence  in  this  case,  taking  into  considera- 
tion all  the  facts  and  circumstances  established  as  to  the  nature, 
character,  course,  and  details  of  the  dealings  between  the  plain- 
tiff and  defendant,  whether  this  evidence  establishes  by  a  fair 
preponderance  thereof  that  at  the  time  of  the  transfer  the 
debtor  was  insolvent,  and  the  creditor  or  its  agent  knew  it,  or 
had  reasonable  cause  to  believe  fliat  a  preference  was  intended, 
in  which  event  they  should  find  for  the  plaintiff,  or  whether  it 
merely  establishes  that  the  debtor  was  insolvent  at  the  time  of 
the  transfer,  but  that  the  creditor  and  its  agent  was  unaware 
of  it,  or  had  a  mere  suspicion  of  the  insolvency,  in  which  event 
they  should  find  for  the  defendants.  Eeasonable  cause  to 
believe  that  the  debtor  intended  to  make  a  preference  by  a 
transfer  and  reasonable  cause  to  believe  that  at  the  time  of  this 
transfer  the  debtor  was  insolvent  are  the  same  thing,  so  far  as 
the  creditor  receiving  or  being  benefited  by  the  transfer  is 
concerned." 

The  thirteenth  instruction  requested  by  plaintiff  and  refused 
by  the  court,  which  is  referred  to  in  the  opinion,  was  as  follows : 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence — 

"(1)  That  D.  A.  Webb  had  been  dealing  with  the  defendant 
for  a  number  of  years,  during  all  of  which  time  she  was  not 
only  slow  in  payment,  but  did  not  meet  her  notes  at  maturity. 

"(2)  That  during  the  said  period  it  knew  of  her  ^kiting* 
checks,  and  doing  acts  indicating  bad  business  methods. 


616  Johnston  v.  Witt  Shoe  Co.  [103 

Opinion. 


"(3)  That  it  knew,  or  had  reason  to  beKeve,  that  said  Webb 
was  dealing  with  other  merchants,  and  had  no  reason  to  believe 
she  pursued  different  methods  from  those  pursued  with  the 
defendant. 

"(4)  That  the  said  Webb  sold  to  Beale  &  Co.,  for  $7,500,  her 
entire  business,  out  of  which  $2,000  was  paid  to  the  First 
National  Bank  of  Koanoke,  $2,000  to  the  Lynchburg  Shoe 
Company,  and  $3,100  to  the  defendant ;  and 

"(5)  That  such  sale  was  out  of  the  ordinary  course  of  busi- 
ness, and  that  it  was  the  result  of  the  importimities  of  the  de- 
fendant for  payment,  and  the  defendant  knew  these  facts ;  and 

''(6)  That  imder  such  circumstances  it  was  the  duty  of  the 
defendant,  as  an  ordinarily  prudent  person,  to  inquire  as  to  the 
assets  and  liabilities  of  the  debtor,  Webb,  before  accepting 
payment. 

"Then  the  law  affects  the  defendant  with  knowledge  of  all 
facts  that  such  inquiry  would  naturally  have  disclosed,  and,  if 
such  inquiry  would  have  shown  that  $7,600  was  the  fair  value 
of  Mrs.  Webb's  property  so  sold,  and  that  all  her  property  was 
not  sufficient  to  pay  the  same  percentage  to  all  her  creditors, 
they  must  find  for  the  plaintiff." 

J.  H.  &  L,  D.  Lewis,  Smith  &  Eingy  H,  T.  Hall,  Cocke  dc 
Glasgow  and  Scott  &  SiapleSy  for  the  plaintiff  in  error. 

Wilson  &  MansoUy  for  the  defendant  in  error. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

Johnston,  trustee  in  bankruptcy  of  Mrs.  D.  A.  Webb,  filed 
his  declaration  of  trespass  on  the  case  in  assumpsit  in  the  Cir- 
cuit Court  of  the  city  of  Lynchburg,  the  first  count  of  which  is 
as  follows: 

"James  D.  Johnston,  trustee  in  bankruptcy  of  Mrs.  D.  A. 
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Webb,  complains  of  The  George  D.  Witt  Shoe  Company,  a  cor- 
poration, of  a  plea  of  trespass  on  the  case  in  assumpsit,  for  this, 
to-wit:  that  heretofore,  to-wit,  on  the  1st  day  of  October, 
1902,  the  said  Mrs.  D.  A.  Webb,  while  insolvent,  transferred, 
assigned,  and  paid  over  to  the  said  defendant.  The  George  D. 
Witt  Shoe  Company,  a  large  part  of  her  estate,  to-wit,  the  sum 
of  three  thousand  one  hundred  dollars  ($3,100)  in  settlement  of 
an  alleged  antecedent  debt  claimed  to  be  due  the  said  defendant 
by  the  said  Mrs.  D.  A.  Webb,  and  without  any  present  con- 
sideration passing  from  the  said  defendant  to  the  said  Mrs. 
D.  A.  Webb  at  the  time  of  the  said  transfer  and  payment  as 
aforesaid,  and  for  the  purpose  on  the  part  of  the  said  Mrs. 
D.  A.  Webb  of  giving  to  the  said  defendant,  The  George  D. 
Witt  Shoe  Company,  a  preference  over  her  other  creditors^ 
which  insolvency  of  the  said  Mrs.  D.  A.  Webb,  and  her  pur- 
pose of  giving  a  preference  as  aforesaid,  were  known  to  the 
defendant,  The  George  D.  Witt  Shoe  Company,  or  it  had  reason- 
able cause  to  believe  the  same  existed  on  the  part  of  the  said 
Mrs.  D.  A.  Webb  at  the  time  of  the  transfer  and  payment 
aforesaid. 

"And  the  plaintiff  further  says  that  subsequently,  to-wit: 
On  the  7th  day  of  October,  1902,  the  said  Mrs.  D.  A.  Webb 
filed  her  petition  in  bankruptcy  in  the  District  Court  of  the 
United  States  for  the  Western  District  of  Virginia,  showing  a 
large  amoimt  of  debts  due  by  her,  to-wit,  the  sum  of  $5,864.47, 
and  showing  no  assets  with  which  to  pay  any  portion  of  the  said 
debts.  And  subsequently,  to-wit,  on  the  tenth  day  of  October, 
1902,  the  said  Mrs.  D.  A.  Webb  was  regularly  adjudged  a 
bankrupt  by  the  said  District  Court  of  the  United  States  for 
the  Western  District  of  Virginia,  and  subsequently,  to-wit,  on 
the  4th  day  of  Jfovember,  1902,  the  said  James  D.  Johnston 
was  regularly  appointed  and  qualified  as  trustee  in  bankruptcy 
of  the  said  Mrs.  D.  A.  Webb. 
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"And  the  said  plaintiff  further  says  that  by  virtue  of  the 
said  appointment,  trustee  as  aforesaid,  the  said  money  so  paid 
passed  to  the  plaintiff,  he  became  duly  vested  with  the  right  to 
demand  of  the  said  defendant,  The  George  D.  Witt  Shoe  Com- 
pany, a  return  of  the  money  so  paid  it  as  aforesaid  by  the  said 
Mrs.  D.  A.  Webb,  and  it  became  the  duty  of  The  George  D. 
Witt  Shoe  Company,  the  defendant,  to  pay  over  to  the  said 
plaintiff  the  said  sum  of  money  so  paid  it  by  the  said  Mrs.  D.  A. 
Webb  as  aforesaid. 

"And  the  plaintiff  further  says  that,  pursuing  his  duties  in 
the  premises,  he  has  made  regular  demand  of  the  said  defendant. 
The  George  D.  Witt  Shoe  Company,  for  the  return  to  him  of 
the  said  sum  of  money  paid  it,  as  aforesaid,  by  the  said  Mrs.  D. 
A.  Webb. 

"Nevertheless  the  said  defendant,  The  George  D.  Witt  Shoe 
Company,  not  regarding  its  duties  and  obligations  in  the  prem- 
ises, although  often  requested  to  perform  the  same,  and  pay  the 
said  sum  of  money,  or  estate,  of  the  said  bankrupt  to  the  said 
plaintiff,  her  trustee,  it  has  failed  to  pay  the  said  plaintiff  the 
said  sum  of  money,  or  any  part  thereof,  but  to  pay  the  same  it 
has  hitherto  refused,  and  still  doth  refuse :  To  the  damage  of 
the  said  plaintiff,  four  thousand  dollars  ($4,000)." 

The  special  count  is  followed  by  the  general  counts  in 
assimipsit,  usual  in  such  cases. 

The  defendant  pleaded  non-assumpsit.  The  jury  found  a 
verdict  sustaining  this  plea.  The  court  entered  judgment  upon 
it,  and  the  case  is  before  us  upon  certain  exceptions  taken  dur- 
ing the  progress  of  the  trial. 

The  action  of  the  court  in  refusing  certain  instructions  asked 
for  by  the  plaintiff  in  the  court  below,  and  granting  others 
asked  for  by  the  defendant  is  assigned  as  error,  but  the  only 
specific  errors  pointed  out  are  with  respect  to  the  sixth  and 
thirteenth  instructions,  asked  for  by  plaintiff  in  error,  which 
the  court  refused  to  give. 
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The  sixth  instruction  is  as  follows :  "If  the  jury  believe  from 
the  evidence,  (1)  that  on  or  about  the  1st  day  of  October,  1902, 
Mrs.  D.  A.  Webb  made  a  transfer  of  a  part  of  her  property  to 
the  defendant;  (2)  that  within  four  months  of  the  said  date, 
namely,  the  7th  day  of  October,  1902,  she  filed  a  petition  in 
bankruptcy,  and  was  adjudged  a  bankrupt  under  the  bankruptcy 
law  of  1898 ;  and  (3)  that  such  transfer  was  done  by  her  with 
the  intent  and  purpose  on  her  part  to  hinder,  delay,  and  defraud 
her  creditors,  or  any  of  them;  then  such  transfer  is  null  and 
void  as  against  such  creditors,  except  as  to  purchasers  in  good 
faith  and  for  a  present  fair  consideration,  and  the  property  so 
transferred  passed  to  her  trustee,  the  plaintiff,  and  he  is  entitled 
to  recover  it  in  this  action." 

This  instruction  the  court  refused  to  give. 

The  first  count  of  the  declaration  is  under  section  60,  para- 
graphs "a''  and  ' V  of  the  bankrupt  law,  which  are  as  follows : 

**(a)  A  person  shall  be  deemed  to  have  given  a  preference  if, 
being  insolvent,  he  has  procured  or  suffered  a  judgment  against 
bimself  in  favor  of  any  person,  or  made  a  transfer  of  any  of  his 
property,  and  the  effect  of  the  enforcement  of  such  judgment 
or  transfer  will  be  to  enable  anv  one  of  his  creditors  to  obtain 
a  greater  percentage  of  his  debt  than  any  other  of  such  credi- 
tors of  the  same  class. 

"(b)  If  a  bankrupt  shall  have  given  a  preference  within  four 
months  before  the  filing  of  a  petition,  or  after  the  filing  of  the 
petition  and  before  the  adjudication,  and  the  person  receiving 
it,  or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall 
have  had  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be  voidable  by  the  trustee, 
and  he  may  recover  the  property  or  its  value  from  such  person.'^ 

These  two  paragraphs  have  no  reference  to  a  fraudulent 
transaction.  The  first  paragraph  quoted  defines  what  shall  be 
deemed  a  preference.    The  second  prescribes  the  consequences 
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attendant  upon  giving  a  preference — first,  if  a  preference  be 
given  within  four  months  before  the  filing  of  a  petition,  or 
after  the  filing  of  the  petition  and  before  the  adjudication  in 
bankruptcy;  and,  second,  if  the  person  receiving  it,  or  to  be 
benefited  thereby,  or  his  agent  acting  therein,  shall  have  had 
reasonable  cause  to  believe  that  it  was  intended  thereby  to  give 
a  preference,  it  shall  be  voidable  by  the  trustee. 

At  common  law,  the  giving  of  a  preference  was  not  pro- 
hibited. By  the  bankrupt  law  it  is  avoided,  not  upon  the  ground 
of  fraud,  but  because  that  law  proceeds  upon  the  idea  that 
equality  in  the  distribution  of  the  assets  among  the  creditors  is 
just  and  equitable. 

There  is  then  no  coimt  in  this  declaration  averring  a  fraud. 
But  it  is  contended  that  where  one  has  obtained  money  of 
another  by  a  fraud  the  duty  arises  undei  the  law  to  return  it, 
which  may  be  enforced  imder  the  common  counts  in  an  action 
in  assumpsit,  because  in  that  action  any  money  may  be  recovered 
by  the  plaintiff  which  in  equity  and  good  conscience  the  de- 
fendant is  not  entitled  to  retain  as  against  him. 

This  proposition  gives  us  no  concern  in  this  case.  Its  truth 
may  be  conceded.  The  facts,  however,  do  not  establish  a  fraud 
at  common  law.  All  that  is  set  forth  in  the  instruction  may  be 
true,  and  the  resxilt  of  it  would  be  that  the  defendant  would  be 
guilty  of  a  fraud  by  virtue  of  the  terms  of  the  bankrupt  act, 
but  not  at  common  law,  as  it  is  administered  in  our  courts.  To 
constitute  such  a  fraud,  the  purpose  must  have  been  participated 
in  by  the  vendee  as  well  as  by  the  vendor,  by  the  recipient  of 
the  money  as  well  as  by  him  from  whom  it  was  received ;  while, 
on  the  other  hand,  a  sale  made  for  a  past  or  existing  considera- 
tion is,  with  us,  as  valid  and  as  free  from  legal  wrong,  if  that  be 
the  only  objection  which  can  be  urged  to  it,  as  though  it  were 
made  for  a  present  consideration. 

The  instruction  states  a  good  case  under  paragraph  "e"  of 
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section  67  of  the  bankrupt  law,  which  declares,  that  "all  con- 
veyances, transfers,  assignments  or  incumbrances  of  his  prop- 
erty, or  any  part  thereof,  made  or  given  by  a  person  adjudged 
a  bankrupt^ker  the  provisions  of  this  aA,  Lnd  withi^  four 
months  prior  to  the  filing  of  the  petition,  with  the  intent  and 
purpose  on  his  part  to  hinder,  delay,  or  defraud  his  creditors, 
or  any  of  them,  shall  be  null  and  void  as  against  the  creditors, 
except  as  to  purchasers  in  good  faith  and  for  a  present  fair  con- 
sideration." But  there  is  no  count  which  presents  the  plaintiff's 
case  under  this  section  of  the  bankrupt  act.  In  other  words,  to 
have  granted  the  instruction  would  have  been  to  permit  the 
plaintiff,  as  trustee  in  bankruptcy,  to  recover  for  a  violation  of 
the  bankruptcy  law  which  was  not  pleaded,  on  the  strength  of 
a  rule  of  law  and  practice  belonging  to  the  common  law  of  the 
State.  There  could  be  no  recovery  under  paragraph  "e"  of  the 
bankrupt  law,  because  it  was  not  pleaded ;  and  there  could  be 
no  recovery  as  a  fraud  at  common  law,  because  the  facts  stated 
in  the  instruction  did  not  warrant  it. 

The  thirteenth  instruction  was  properly  rejected  because  it 
did  not  state  the  whole  evidence.  It  omits  any  reference  to  a 
general  course  of  dealing  between  the  parties,  running  through 
a  number  of  years,  the  reports  of  mercantile  agencies  as  to  the 
solvency  of  the  bankrupt  debtor  at  the  beginning  of  the  year 
and  within  a  month  of  the  transaction  under  investigation,  and 
that  the  defendant  had  recently  sold  her  a  large  bill  of  goods^ 
and  received  from  her  large  sums  of  money. 

It  appears  also  that  the  instructions  given  by  the  court  were 
quite  sufficient  to  guide  the  deliberations  of  the  jury.  They 
were  fully  advised  as  to  the  law  governing  preferences  given  by 
an  insolvent  debtor,  as  it  affected  not  only  the  debtor  himself 
but  the  person  to  be  benefited  by  the  preference. 

Upon  the  facts,  the  case  is  before  us  as  upon  a  demurrer  to 
the  evidence,  and  the  question  for  the  jury  to  consider  was 
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whether  or  not  the  shoe  company  had  reasonable  cause  to 
believe  that  when  the  money  was  paid  to  it,  its  debtor  was  in- 
solvent, and  that  the  effect  of  the  transaction  would  be  to  give 
to  the  shoe  company  a  greater  percentage  of  its  debt  than  any 
other  creditor  of  the  same  class. 

There  was  much  to  excite  suspicion,  but  we  cannot  say  that 
f a«ts  were  proved  which  were  suflScient  to  give  the  shoe  com- 
pany reasonable  cause  to  believe  that  a  preference  was  being 
given.  Where  the  facts  are  established,  the  legal  consequences 
which  flow  from  them  are  questions  of  law  for  the  court ;  but 
we  cannot  say,  in  the  face  of  the  verdict  of  the  jury  upon  the 
evidence,  that  such  facts  are  established.  In  considering  the 
case,  we  must,  of  course,  put  ourselves  in  the  attitude  of  the 
shoe  company  before  the  sale  was  consummated.  The  evidence 
is  by  no  means  clear  that  at  that  time  the  shoe  company  knew, 
or  was  in  the  possession  of  facts  from  which  it  "had  reasonable 
cause  to  believe''  its  debtor  to  be  insolvent.  It  is  not  enough 
that  it  suspected.  It  must  have  had  reasonable  cause  to  believe 
that  a  preference  was  intended,  in  order  to  subject  it  to  the 
penalty  imposed  by  the  act. 

As  was  said  by  Mr.  Justice  Bradley,  in  Orant  v.  Nai^l  Banky 
97  U.  S.  80,  "It  is  not  enough  that  a  creditor  has  some  cause 
to  suspect  the  insolvency  of  his  debtor ;  but  he  must  have  such 
a  knowledge  of  facts  as  to  induce  a  reasonable  belief  of  his 
debtor's  insolvency,  in  order  to  invalidate  a  security  taken  for 
his  debt.  To  make  mere  suspicion  a  ground  of  nullity  in  such 
a  case  would  render  the  business  transactions  of  the  communitv 
altogether  too  insecure.  It  was  never  the  intention  of  the 
f ramers  of  the  act  to  establish  any  such  rule.  A  man  may  have 
many  grounds  of  suspicion  that  his  debtor  is  in  failing  circum- 
stances, and  yet  have  no  cause  for  a  well^i^rounded  belief  of  the 
fact.  He  may  be  unwilling  to  trust  him  further.  He  may  feel 
anxious  about  his  claim,  and  have  a  strong  desire  to  secure  it, 
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and  yet  such  belief  as  the  act  requires  may  be  wanting.  Obtain- 
ing additional  security,  or  receiving  payment  of  a  debt,  under 
such  circimistances,  is  not  prohibited  by  the  law.  Receiving 
payment  is  put  in  the  same  category,  in  the  section  referred  to, 
as  receiving  security.  Hundreds  of  men  constantly  continue  to 
make  payments  up  to  the  very  eve  of  their  failure,  which  it 
would  be  very  unjust  and  disastrous  to  set  aside.  And  yet  this 
could  be  done  in  a  large  proportion  of  cases  if  mere  grounds  of 
suspicion  of  their  solvency  were  suflScient  for  the  purpose.  The 
debtor  is  often  buoyed  up  by  the  hope  of  being  able  to  get 
through  with  his  difficulties  long  after  his  case  is  in  fact  des- 
perate ;  and  his  creditors,  if  they  know  anything  of  his  embar- 
rassments, either  participate  in  the  same  feeling,  or  at  least  are 
willing  to  think  that  there  is  a  possibility  of  his  succeeding. 
To  overhaul  and  set  aside  all  his  transactions  with  his  creditors, 
made  under  such  circumstances,  because  there  may  exist  some 
groxmd  of  suspicion  of  his  inability  to  carry  himself  through, 
would  make  the  bankrupt  law  an  engine  of  oppression  and  in- 
justice. It  would,  in  fact,  have  the  effect  of  producing  bank- 
ruptcy in  many  cases  where  it  might  otherwise  be  avoided. 
Hence  the  act  very  wisely,  as  we  think,  instead  of  making  a 
payment  or  a  security  void  for  a  mere  suspicion  of  the  debtor's 
insolvency,  requires  for  that  purpose  that  his  creditor  should 
have  some  reasonable  cause  to  believe  him  insolvent.  He  must 
have  a  knowledge  of  some  fact  or  facts  calculated  to  produce 
such  a  belief  in  the  mind  of  an  ordinarily  intelligent  man." 

Upon  the  whole  case  we  are  of  opinion  that  the  judgment 
should  be  affirmed. 

Affirmed, 
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Lewis  v.  Appbbson, 

Mardi  9,  1905. 
Absent,  Whittle  and  Cardwell,  JJ. 

1.  Dower— Husband's  Lands — Wife^s  Deed— Failure  of  Husband  to  Join — 
Receipt  of  Commuted  Value— Estoppel. — ^As  the  law  stood  in  1893,  a 
deed  from  a  commissioner,  in  which  a  married  woman  united  for 
the  purpose  of  conveying  her  contingent  right  of  dower,  but  in 
which  her  husband  did  not  unite,  was  not  sufficient  to  convey  her 
contingent  right  of  dower,  although  the  deed  was  signed  and  ac- 
knowledged by  her  and  admitted  to  record  as  to  her.  And  the  fact 
that  she  received  the  commuted  value  of  her  contingent  right  of 
dower  does  not  bar  her  from  a  claim  against  the  purchaser,  aft^ 
the  death  of  her  husband,  of  the  pecuniary  value  of  her  dower  in- 
terest, where,  as  in  this  case,  she  has  been  guilty  of  no  fraud,  did 
not  know  of  the  sale  of  the  land  until  after  it  was  made,  and  the 
preponderance  of  evidence  does  not  show  that  she  received  the 
money  in  lieu  of  her  contingent  right  of  dower,  or,  if  she  did,  that 
she  was  advised  with  respect  to  her  rights.  The  law  favors  dower, 
and  will  not,  as  a  rule,  bar  it  by  anything  short  of  the  statutory 
requirements  for  that  purpose.  The  doctrine  of  equitable  estoppel 
does  not  generally  apply  to  married  women  laboring  under  the 
common  law  disabilities  as  to  their  rights. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Prince  William 
county,  in  a  suit  in  chancery,  wherein  the  appellee  was  the  com- 
plainant, and  the  appellant  and  others  were  the  defendants. 

Affirmed. 


Va.]  Lewis  t;.  Appebson.  625 


Opinion. 


The  opinion  states  the  case. 

Jeffries  &  Hill  and  Grimsley  &  Miller,  for  the  appellant. 
R,  Walton  Moore  and  Barbour  &  Rixey^  for  the  appelleer 
Keith,  P.,  delivered  the  opinion  of  the  court. 

The  sxiit  of  Partlow  v.  John  H.  Apperson  was  instituted  in 
the  Circuit  Court  of  Culpeper  county  to  subject  the  lands  of 
the  defendant  to  the  payment  of  liens  amounting  to  the  sum  of 
$1,872,  none  of  which  were  superior  to  the  widow's  right  of 
dower.  Under  decrees  entered  in  this  cause,  the  land  was  offered 
for  sale  and  purchased  by  H.  W.  Lewis  at  $12.00  per  acre, 
amounting  in  the  aggregate  to  $2,232.  On  the  14th  of  Sep- 
tember, 1886,  the  commissioners  reported  this  sale,  which  was 
duly  confirmed,  and  by  a  subsequent  decree  a  reference  was 
made  to  one  of  the  master  commissioners  "to  take,  state  and 
report  to  the  court  an  account  of  the  present  value  of  the  con- 
tingent right  of  dower  of  Mrs.  P.  M.  Apperson,  wife  of  Johir 
H.  Apperson,  in  the  land  sold  in  this  cause,  and  in  taking  said> 
account  said  John  H.  Apperson  and  wife  shall  have  notice." 

Mrs.  Apperson,  the  wife  of  John  H.  Apperson,  had  been  at 
that  time  married  about  45  years.  She  was  older  than  her' 
husband.  She  was  not  a  party  to  the  original  bill  of  Partlow  v.. 
Apperson,  The  preponderance  of  the  e\adence  does  not  show 
that  she  knew  of  the  sale  of  her  husband's  land  until  after  it 
had  been  made,  nor  does  it  show  that  she  had  any  notice  of  pro- 
ceedings under  the  rule  to  commute  her  contingent  right  of 
dower.  A  highly  respectable  witness  states  that  the  subpoena 
was  issued  to  her;  that  it  was  given  to  her  husband  to  execute,, 
and  that  he  had  seen  it  in  the  papers  with  service  acknowledged 
in  the  handwriting  of  Mrs.  Apperson.     The  paper  itself  has 
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disappeared,  and  Mrs.  Apperson,  on  the  other  hand,  testifies 
that  she  never  acknowledged  service  of  the  commissioner's 
notice,  and  that  she  never  was  asked  to  do  so.  It  does  not 
appear  by  the  preponderance  of  the  evidence  that  there  was  an 
effort  to  sell  the  land  free  from  the  claim  of  dower.  There  is 
the  testimony  of  witnesses  to  that  effect,  but  other  witnesses 
are  positive  that  the  auctioneer  proclaimed  more  than  once 
that  the  land  was  sold  subject  to  dower.  The  purchaser  swears 
that  he  bought  understanding  that  he  was  to  get  a  complete 
title ;  and  that  he  paid  $12  per  acre  for  land  for  which  he  would 
not  have  paid  more  than  $6  an  acre  subject  to  dower  rights. 
He  admits,  however,  that  he  knew  that  Mrs.  Apperson  was 
living,  and  had  a  contingent  right  of  dower  in  this  land. 

It  appears  that  the  land  sold  for  more  than  enough  to  pay  all 
the  liens  reported  against  it,  together  with  the  sum  of  $171.87, 
which  the  commissioner  ascertained  to  be  the  value  of  the  con- 
tingent right  of  dower.  The  commissioner's  report,  showing 
the  disbursement  of  the  fund  in  his  hands,  contains  this  item : 
^^By  cash  paid  Mrs.  P.  M.  Apperson,  present  value  of  her  con- 
tingent right  of  dower,  she  having  united  in  deed  to  purchaser, 
$174.87";  and  at  the  foot  of  the  report  the  commissioner  of 
«ale  makes  this  statement :  "In  paying  the  present  value  of  the 
-contingent  right  of  dower  of  P.  M.  Apperson  (the  widow),  your 
<^ommissioner  only  paid  her  the  principal  sum  ascertained  by 
•Commissioner  Stallard's  report  ($171.87);  as  her  husband  is 
still  living  he  is  entitled  to  the  interest,  and  it  was,  therefore, 
included  in  the  amount  of  balance  paid  him,  as  will  be  seen 
above."  The  commissioner  of  sale  states  in  his  deposition,  that 
**I  paid  her  the  money,  and  took  hers  and  her  husband's  joint 
receipt  for  the  two  amoimts  paid  them.  I  drew  the  receipt  and 
both  of  them  signed  it  in  my  presence."  Mrs.  Apperson,  Yiow- 
ever,  says  that,  "as  a  matter  of  fact,  Mr.  Apperson  received  all 
of  the  money,  and  I  did  not  have  the  use  of  any  of  it" ;  and, 
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referring  to  the  commissioner's  deed  in  which  she  united,  and 
which  we  will  more  particularly  hereafter  advert  to,  says :  "K 
I  had  understood  it  I  would  not  have  signed  it.  I  never  em- 
ployed any  lawyer  about  this  matter  in  my  husband's  life- 
time, and  never  authorized  my  husband  to  do  so,  and  never  con- 
sulted any  lawyer  on  the  subject." 

On  the  30th  of  May,  1893,  when  her  husband  was  still  living, 
the  conmiissioner  of  sale  in  the  chancery  cause  of  Partlow  v. 
AppersoHy  executed  a  deed  to  the  purchaser,  in  which  Mrs. 
Apperson  united,  conveying  this  tract  of  land,  and  in  it  there 
appears  this  recital:  '*and  whereas  the  said  commissioner  was 
directed  to  pay  to  P.  M.  Apperson,  wife  of  J.  H.  Apperson, 
the  conmiuted  part  of  her  contingent  right  of  dower:  Now 
this  deed  witnesseth,  that  for  and  in  consideration  of  the  prem- 
ises and  of  the  payment  in  full  of  the  purchase  money  afore- 
said by  the  said  parties  of  the  second  part,  the  said  commis- 
sioner as  aforesaid  doth  give,  grant,  sell  and  convey  with  special 
warranty  of  title  imto  the  said  parties  of  the  second  part  the 
aforementioned  tract  or  parcel  of  land,  and  the  said  P.  M. 
Apperson  doth  hereby  relinquish  and  convey  unto  the  said 
parties  of  the  second  part  all  right,  title  and  interest  she  may 
have  in  said  land  in  consideration  of  the  conoonuted  value 
thereof  paid  her  by  said  commissioner."  This  deed  was  signed 
by  the  commissioner  and  P.  M^  Apperson,  duly  acknowledged 
before  a  commissioner  in  chancery  on  the  18th  of  September, 
1893,  and  admitted  to  record  on  October  24th  of  the  same  year. 

On  the  16th  of  December,  1898,  John  H.  Apperson  died,  and 
in  June,  1901,  Mrs.  Apperson  filed  her  bill  claiming  dower. 
The  purchaser  answered,  denying  her  right,  and  from  the 
record  in  the  former  suit  of  Partlow  v.  Apperson^  which  was 
exhibited  ^\^th  the  bill,  and  the  testimony  of  the  witnesses,  the 
facts  appear  that  have  already  been  related.  The  Circuit  Court 
held  that  Mrs.  Apperson  was  entitled  to  the  relief  asked  for, 
and  from  that  decree  an  appeal  was  allowed. 
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By  section  2502  of  the  Code,  in  force  at  the  date  of  this 
deed,  it  is  provided,  that  "when  a  husband  and  his  wife  have 
signed  a  writing,  purporting  or  contracting  to  convey  any 
estate,  real  or  personal,  or  any  writing  authorizing  another  to 
convey,  or  contract  to  convey  any  such  estate,  such  writing  may 
be  admitted  to  record  as  to  each  of  them  according  to  the  pro- 
visions of  section  twenty-five  himdred  or  twenty-five  hundred 
and  one,  and  when  it  shall  have  been  so  admitted  to  record  as 
to  the  husband  as  well  as  the  wife,  or  if  it  be  a  writing  executed 
under  a  power  of  attorney,  when  such  writing  as  well  as  such 
power  of  attorney  shall  have  been  admitted  to  record  it  shall 
operate  to  convey  from  the  wife  her  right  of  dower  in  the  real 
estate  embraced  therein,  and  pass  from  her  and  her  representa- 
tives all  right,  title,  and  interest  of  every  nature  which,  ac  the 
date  of  such  writing,  she  may  have  in  any  estate  conveyed  or 
embraced  therein,  as  effectually  as  if  she  were,  at  the  date,  an 
unmarried  woman.    Such  writing  shall  not  operate  any  further 
upon  the  wife,  or  her  representatives,  by  means  of  any  cove- 
nant or  warrantv  contained  therein  which  is  not  made  with 
reference  to  her  separate  estate  as  a  source  of  credit,  or  which 
if  it  relate  to  her  said  right  of  dower  or  to  any  estate  or  interest 
conveyed  other  than  her  own,  is  not  made  with  reference  to  her 
separate  estate  as  a  source  of  credit." 

It  is  plain  that  the  deed  of  the  30th  of  May,  1893,  though 
signed,  acknowledged,  and  admitted  to  record  as  to  Mrs.  Apper- 
son, was  not  of  itself  effectual  to  bar  her  right  of  dower,  her 
husband  not  being  a  party  to  it.  It  is  claimed,  however,  that 
this  deed  together  with  the  conduct  of  Mrs.  Apperson  in  con- 
nection with  the  transaction  under  investigation,  were  such  as 
to  bar  her  claim. 

In  Vol.  14  of  Cyc.  of  Law  and  Procedure,  p.  931,  it  is  said, 
that  "as  a  general  rule  acts  of  the  wife  during  coverture  to 
operate  as  a  bar  of  dower  by  way  of  estoppel  must  in  effect 
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amount  to  one  of  the  modes  pointed  out  by  the  common  law  or 
recognized  by  statute  as  constituting  a  bar.  It  has  been  held, 
however,  that  acts  and  conduct  sufficient  to  constitute  an  equit- 
able estoppel  will  bar  the  right." 

In  Martin  v.  Martin,  22  Ala.  at  page  105,  it  is  said :  "Where 
the  subject  matter  of  litigation  arises  out  of  a  contract  either 
express  or  implied,  it  may  be  granted  that  a  married  woman 
may  be  estopped,  like  other  parties,  by  acts  or  declarations  upon 
which  others  have  been  induced  to  act,  and  against  the  truth 
of  which  it  would  work  fraud  and  injustice  for  her  to  aver; 
but  this  doctrine  can  have  no  application  to  dower,  which  does 
not  arise  out  of,  nor  is  dependent  upon,  any  contract.  On  the 
contrary,  4t  is  an  estate  which  arises  solely  by  operation  of 
law,  and  not  by  force  of  any  contract,  express  or  implied, 
between  the  parties.  It  is  the  silent  effect  of  the  relation 
entered  into  by  them ;  not  as  in  itself  incidental  to  the  marriage 
relation,  or  as  implied  by  the  marriage  contract,  but  merely  as 
that  contract  calls  into  operation  the  positive  institution  of  the 
municipal  law.'  Park  on  Dower,  5.  It  has  for  its  object  the 
sustenance  of  the  widow  and  the  nurture  and  education  of  her 
children,  if  she  have  any,  and  is  favored  in  law.  Indeed,  such 
was  the  favor  with  which  it  was  regarded  by  the  ancient  com- 
mon law,  that  it  grew  into  a  maxim,  'that  the  law  f  avoreth  three 
things :  Life ;  liberty ;  and  dower.'  Dower  being  an  institution 
of  positive  law,  can  only  be  defeated  or  barred  by  some  of  the 
modes  pointed  out  by  the  law."  In  support  of  the  law  as  thus 
stated  there  are  cited  Cro.  Jac.  Ill ;  9  Co.  170. 

In  Rannells  v.  Gemer,  80  Mo.  474,  it  is  said,  that  the  legis- 
lature has  provided  but  one  mode  whereby  a  married  jvoman 
may  relinquish  her  dower  in  the  real  estate  of  her  husband, 
and  that  is  by  their  joints  deed,  acknowledged  and  certified ; 
and  with  reference  to  the  doctrine  of  estoppel  as  applied  to 
such  cases,  the  court  says :    "Eespecting  the  equitable  subject 
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matter  of  defendant's  answer,  it  is  the  established  law  of  this 
State  that  estoppels  in  pais  are  not  applicable  to  femmes  covert 
except  where  regarded  as  femmes  sole,  in  consequence  of  posses- 
sing separate  estates."  In  support  of  this  a  large  number  of 
authorities  are  cited,  and  the  court  then  observes,  that  "Isolated 
cases  may,  perhaps,  be  found  supporting  the  views  advanced  by 
defendant's  counsel,  bxit  they  are  opposed  by  the  authorities 
heretofore  cited,  and,  indeed,  by  the  great  current  of  au- 
thority." 

In  Grimes  Appeal,  105  Pa.  St.  375,  the  court  said,  speaking 
upon  this  subject:  "If  the  heirs  had  been  sui  juris,  they 
would  under  these  circumstances  certainly  be  precluded  now 
from  asserting  a  right  inconsistent  with  the  course  which  by 
their  encouragement  they  induced  the  executor  to  pursue.  It 
is  objected,  however,  that  certain  of  the  heirs  are  married 
women,  and  as  it  does  not  appear  that  they  were  joined  by 
their  husbands  in  these  acts  of  approval  and  encouragement, 
they  are  protected  by  their  coverture.  It  is  certainly  true,  as 
shown  in  a  long  line  of  cases,  that  a  contract,  void  under  the 
disability  of  coverture,  cannot  be  made  good  by  estoppel; 
neither  a  fraudulent  denial  of  coverture,  payment  of  purchase 
money,  nor  silent  acquiescence  in  the  making  of  improvements, 
nor  all  of  these  together,  can,  by  way  of  estoppel,  give  validity 
to  a  contract  void  upon  this  ground." 

In  Herman  on  Estoppel,  at  sec.  581,  the  law  is  thus  stated : 
"In  order  to  give  rise  to  an  estoppel  by  deed  the  parties  must 
ordinarily  be  sui  juris,  competent  to  make  it  effectual  as  a  con« 
tract,  and  the  instrument  so  executed  as  to  be  binding  in  law. 
The  dejed  of  a  married  woman  will  not  operate  as  an  estoppel 
where  it  fails  as  a  grant,  or  estop  her  from  setting  up  an  estate 
obtained  subsequently  or  by  purchase,  against  the  grantee. 
This,  like  the  grant,  is  limited  to  the  estate  the  wife  has  at  the 
time,  and  does  not  extend  to  an  interest  acquired  after  the 
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execution  of  the  deed,  for  she  can  not  bind  herself  subsequently 
by  any  covenant.  Where  the  deed  of  a  married  woman  fails  as 
a  conveyance  from  the  non-concurrence  of  her  husband,  it  is  in- 
effectual for  all  purposes,  and  can  not  be  relied  upon  as  an 
estoppel  or  ground  of  recovery  in  a  subsequent  controversy. 
By  common  law  the  warranty  deed  of  a  married  woman,  though 
executed  in  such  form  as  to  convey  her  title,  did  not  operate 
against  her  by  way  of  covenant  or  estoppel,  because  she  was 
incapable  of  binding  herself  by  covenants  of  warranty  or  by 
agreement  to  convey  her  real  estate." 

In  some  of  the  States,  as  appears  from  the  author  just  cited, 
these  restrictions  are  substantially  abolished  by  statute ;  so  that 
a  mortgage  deed  given  by  a  married  women  with  her  husband's 
consent,  with  covenants  of  warranty,  will  enure,  by  way  of 
estoppel,  against  her,  in  cases  of  title  subsequently  acquired. 
But  with  us  there  is  no  such  statute.  On  the  contrary,  it  is 
expressly  provided,  that  even  where  the  husband  is  a  party  to 
the  deed  in  which  the  wife  unites,  it  shall  not  operate  any  fur- 
ther upon  her  or  her  representatives  "by  means  of  any  covenant 
or  warranty  contained  therein  which  is  not  made  with  reference 
to  her  separate  estate  as  a  source  of  credit,  or  which,  if  it  relate 
to  her  said  right  of  dower  or  to  any  estate  or  interest  conveyed 
other  than  her  own,  is  not  made  with  reference  to  her  separate 
estate  as  a  source  of  credit."  And  here  it  may  be  well  to  re- 
mark, that  the  contingent  dower  interest  of  the  wife  was  not, 
at  the  time  Mrs.  Apperson  united  in  the  deed  with  the  com- 
missioner, a  part  of  the  separate  estate  of  a  mjirried  woman. 

In  Lowell  v.  Daniels^  2  Gray,  161,  the  court,  speaking  upon 
this  subject,  says :  "The  material  question  at  issue  between  the 
parties  is,  whether  a  married  woman  and  her  heirs  may  be 
barred  of  her  estate  by  an  estoppel  in  pais.  She  can  make  no 
valid  contract  in  relation  to  her  estate.  Her  separate  deed  of 
it  is  absolutely  void.     Any  covenants  in  such  separate  deed 
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would  be  likewise  void.  If  she  were  to  covenant  that  she  was 
sole,  was  seized  in  her  own  right,  and  had  full  power  to  convey, 
such  covenants  would  avail  the  grantee  nothing.  She  could 
neither  be  sued  upon  them  nor  estopped  by  them.  The  law 
has  rendered  her  incapable  of  such. contract,  and  she  finds  in 
her  incapacity  her  protection ;  her  safety  in  her  weakness.  Her 
most  solemn  acts,  done  in  good  faith  and  for  full  consideration, 
-cannot  affect  her  interest  in  the  estate,  or  that  of  the  husband 
•and  children.  .  .  .  We  think  a  married  woman  cannot  do 
indirectly  what  she  cannot  do  directly;  cannot  do  by  acts  in 
pais  what  she  cannot  do  by  deed ;  cannot  do  wrongfully  what 
she  cannot  do  rightfully.  She  cannot  by  her  own  act  enlarge 
her  legal  capacity  to  convey  an  estate.  This  doctrine  of  estop- 
pel in  pais  would  seem  to  be  stated  broadly  enough,  when  it  is 
«aid  that  such  estoppel  is  as  effectual  as  the  deed  of  the  party. 
To  say  that  one  may,  by  acts  in  the  country,  by  admission,  by 
concealment,  or  by  silence,  in  effect  do  what  could  not  be  done 
by  deed,  would  be  practically  to  dispense  with  all  the  limitations 
the  law  has  imposed  upon  the  capacity  of  infants  or  married 
women  to  alienate  their  estates." 

In  Drury  v.  Foster,  2  Wallace,  24,  17  L.  Ed.  780,  Mr.  Jus- 
tice Nelson  said :  "It  is  conceded  in  this  case,  that  the  instru- 
ment of  Mrs.  Foster,  signed  and  acknowledged,  was  not  a  deed 
or  mortgage;  that  on  the  contrary  it  was  a  blank  paper;  and 
that  in  order  to  make  it  available  as  a  deed  or  mortgage,  it  must 
be  taken  to  have  been  signed  and  acknowledged  with  the  design 
to  have  the  blanks  filled  by  the  husband,  or  some  other  person, 
before  the  delivery.  We  agree — ^if  she  was  competent  to  convey 
her  real  estate  by  signing  and  acknowledging  the  deed  in  blank 
and  delivering  the  same  to  an  agent,  with  an  express  or  implied 
authority  to  fill  up  the  blank  and  perfect  the  conveyance — ^that 
its  validity  could  not  well  be  controverted.  Although  it  was  at 
one  time  doubted  whether  a  parol  authority  was  adequate  to 
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authorize  an  alteration  or  addition  to  a  sealed  instrument^  the 
better  opinion,  at  this  day,  is  that  the  power  is  sufficient.  But 
there  are  two  insuperable  objections  to  this  view  in  the  present 
case.  First,  Mrs.  Foster  was  disabled  in  law  from  delegating 
a  person,  either  in  writing  or  by  parol,  to  fill  up  the  blanks  and 
deliver  the  mortgage ;  and,  second,  there  could  be  no  acknowl- 
edgment of  the  deed  within  the  requisitions  of  the  statute  until 
the  blanks  were  filled,  and  the  instrument  complete.  Till  then 
there  was  no  deed  to  be  acknowledged.  The  act  of  the  femme 
covert  and  of  the  officers  were  nullities,  and  the  form  of 
acknowledgement  annexed  as  much  waste  paper  as  the  blank 
mortgage  itself,  at  the  time  of  signing.  It  is  insisted,  however, 
that  Mrs.  Foster  should  be  estopped  from  denying  that  she  had 
signed  and  acknowledged  the  mortgage.  The  answer  to  this  is 
that  to  permit  an  estoppel  to  operate  against  her  would  be  a 
virtual  repeal  of  the  statute  that  extends  to  her  this  protection, 
and  also  a  denial  of  the  disabilitv  of  the  conmion  law  that  for- 
bids  the  conveyance  of  her  real  estate  by  procuration.  It 
would  introduce  into  the  law  an  entirely  new  system  of  con- 
veyances of  the  real  property  of  femmes  covert.  Instead  of  the 
transaction  being  a  real  one  in  conformity  with  established 
law,  conveyances  by  signing  and  acknowledging  blank  sheets 
of  paper  would  be  the  only  formalities  requisite.  The  conse- 
quences of  such  a  system  are  apparent,  and  need  not  be  stated." 
There  are  authorities  which,  conceding  that  a  married  woman 
cannot  be  estopped  by  her  contract,  hold  that  she  may  be 
estopped  by  a  fraudulent  act.  It  is  needless  to  discuss  this 
distinction.  It  will  be  time  enough  to  undertake  to  define  its 
extent  when  a  case  arises  which  renders  it  necessary.  Mrs. 
Apperson  was  in  this  case  guilty  of  no  fraud,  in  relying  upon 
which  the  appellant  could  have  been  misled  to  his  prejudice. 
She  has  established  a  prima  fa^ie  right  to  the  relief  sought  by 
her,  and  the  burden  was  upon  those  who  sought  to  defeat  it 
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to  establish  all  the  elements  of  an  estoppel,  assuming  that  such 
a  defense  would  have  been  effectual.  The  preponderance  of 
the  evidence  does  not  show  that  Mrs.  Apperson,  by  word  or 
deed,  induced  or  encouraged  Lewis  in  the  purchase  of  this 
property.  It  does  not  show  that  she  even  had  knowledge  of 
his  being  the  purchaser  until  after  the  sale  was  made  to  him. 
It  is  not  shown  by  a  preponderance  of  the  evidence  that  she 
received  the  money  in  lieu  of  her  contingent  right  of  dower; 
or,  if  she  did,  that  she  was  advised  with  respect  to  her  rights. 
We  are  of  opinion  that  the  deed  of  the  commissioner,  in 
which  Mrs.  Apperson  \mited,  did  not  convey  her  dower;  that 
she  is  not  estopped  by  her  conduct  from  asserting  her  right; 
that  under  the  circumstances  disclosed  in  this  record  we  cannot 
burden  that  right  with  the  money  which  she  is  alleged  to  have 
received  during  her  coverture,  in  lieu  of  her  contingent  right  of 
dower ;  and  that,  upon  the  whole  case,  the  decree  of  the  Circuit 
Court  should  be  affirmed. 


Affirmed. 
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Chesapeake  &  Ohio  Railway  Co.  v.  Harris. 

March  9,  1905. 
Absent,  Keith,  P.,  and  Cardwell,  J. 

1.  Railroads — Approach  to  Stations — Lights. — It  is  the  duty  of  a  rail- 

way company,  for  the  protection  of  passengers  carried  or  to  be 
carried  on  its  trains,  to  provide  and  maintain  at  its  stations  rea- 
sonably safe  and  adequate  ways  for  approaching  and  leaving  its 
trains,  and,  at  night,  to  have  them  lighted  a  sufficient  time  before 
and  after  the  arrival  of  each  train  to  enable  passengers  to  avoid 
danger;  and  where  passengers  are  invited,  expressly  or  impliedly, 
to  get  ofT  a  train  at  a  place  other  than  that  at  which  they  usually 
alight,  and  there  is  any  special  danger  attending  their  approach  to 
the  station,  it  is  the  duty  of  the  company  to  warn  them  of  such 
danger,  and  to  aid  them  in  reaching  the  station  in  safety,  and  this 
is  especially  true  in  the  night-time. 

2.  Railroads — Passengers — AUghting  on  Wrong  Side — Ignorance  of  Lo- 

vfUity. — A  passenger  is  not  guilty  of  negligence  in  failing  to  alight 
from  a  train  on  the  side  next  to  the  platform,  where  he  is  without 
notice  or  knowledge  of  the  locality  or  existence  of  the  platform, 
and  it  is  a  dark,  rainy  night,  and  the  location  of  the  platform  is 
not  obvious,  and  passengers  are  getting  ofT  indiscriminately  on  both 
sides  of  the  train.  He  has  a  right  to  assume  that  the  company  has 
rendered  the  approaches  on  both  sides  safe  as  far  as  practicable. 

3.  Appeal  and  Error — Correct   Verdict — Revietc  of  Instructions. — This 

court  will  not  consider  objections  made  to  instructions  given  or 
refused  in  the  trial  court,  where,  upon  the  whole  case,  it  appears 
that  no  other  verdict  could  have  been  rightly  found  under  correct 
instructions. 

4.  ExcEsssiTE  Damages — Partiality  or  Prejudice  of  Jury. — A  verdict  will 

not  be  set  aside  as  excessive  when  the  amount  allowed  is  not  so 
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great,  under  all  the  facts  and  circumstances  of  the  case,  as  to  in- 
dicate that  the  jury  were  actuated  by  partiality  of  prejudice. 

Error  to  a  judgment  of  the  Circuit  Court  of  Fluvanna 
county,  in  an  action  of  trespass  on  the  case,  wherein  the  de- 
fendant in  error  was  the  plaintiff,  and  the  plaintiff  in  error  was 
the  defendant. 

Affirmed, 

The  amount  of  the  verdict  was  $9,000.  The  chief  injury 
to  the  plaintiff  was  to  his  spine,  which  caused  great  physical 
pain,  as  well  as  mental  depression  and  despondency,  and  the 
attending  physician  testified  "that  I  think  this  injury  is  of  such 
a  nature  that  it  is  highly  probable  he  will  never  recover  from 
it.'^  The  other  evidence  sufficiently  appears  in  the  opinion  of 
the  court. 

[*The  map  on  opposite  page  shows  the  localities  spoken  of 
in  the  opinion.] 

A,  K,  &  D.  H,  Leakey  for  the  plaintiff  in  error. 

Daniel  Harmon  and  Thomas  S,  Martiuy  for  the  defendant 
in  error. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

About  8 :30  o'clock  on  the  evening  of  April  13,  1903,  Julian 
O.  Harris  was  injured  by  falling  into  a  culvert,  or  ditch,  while 
making  his  way  from  a  passenger  train  of  the  Chesapeake  & 
Ohio  Eailway  Company  to  its  station  at  Bremo,  in  the  coimty 
of  Fluvanna,  and  this  action  was  brought  to  recover  damages 
therefor,  on  the  ground  that  his  injuries  were  caused  by  the 
negligence  of  the  defendant  company. 

It  appears  that  the  plaintiff  had,  on  the  morning  of  that 
day,  gone  from  Hardware,  a  station  on  the  defendant's  road 
west  of  Bremo,  to  Richmond,  on  an  excursion  train.     That 


Va.]  Ches.  &  O.  K.  Co.  v.  Harris.  63T 


Opinion. 


evening  he,  with  many  other  persons,  boarded,  as  they  sup- 
posed, the  excursion  train  upon  which  they  had  gone  to  Rich- 
mond, to  return  home.  After  leaving  Richmond,  and  before 
getting  to  Bremo,  they  were  informed  by  the  conductor  that 
his  train,  being  the  regular  accommodation  from  Richmond  to 
that  point,  did  not  go  beyond  Bremo,  and  that  they  would  have 
to  get  off  his  train  there,  and  wait  at  the  station  for  the  ex- 
cursion train,  which  was  following. 

When  the  train  upon  which  they  were  travelling  reached 
Bremo,  the  engine  was  stopped  at  the  usual  place,  but  the 
train  being  longer  than  usual,  consisting  of  the  engine,  a 
baggage  car  and  four  passenger  cars,  the  rear  car  and  part  of 
the  next  car  in  front  of  it  did  not  reach  the  passenger  platform, 
which  was  on  the  north  side  of  the  track.  The  passengers  were 
directed  to  get  off  the  train  so  that  it  could  be  moved  from  the 
main  track  to  a  siding  to  make  way  for  the  excursion  train. 

The  plaintiff,  who  was  in  the  rear  car,  states  that  when  the 
train  stopped  for.  Bremo  it  was  very  dark  and  raining ;  that 
he  knew  nothing  about  the  place ;  that  he  started  to  get  off  the 
car,  and  some  one  said,  do  not  do  that,  the  dej)ot  is  on  the 
other  side;  that  he  alighted  on  the  depot  side,  walked  a  few 
steps  on  the  end  of  the  ties,  holding  to  a  car  that  was  standing 
on  the  track;  that  walking  on  the  ties  was  so  rough  that  he 
thought  he  would  get  off  the  ties  and  on  to  a  path  which  he 
expected  to  find  on  the  side  of  the  track,  and  as  he  did  so,  or 
after  making  a  few  steps,  he  fell  into  a  ditch  (which  was  about 
thirteen  feet  deep)  and  received  the  injuries  complained  of; 
that  he  saw  neither  conductor  nor  brakeman  after  the  train 
reached  Bremo ;  that  no  one  directed  or  showed  him  which  way 
to  go ;  and  that  there  was  no  light  by  which  to  be  guided. 

It  is  not  denied  that  the  night  was  dark,  and  that  there  was 
a  heavy  rain  falling  when  the  train  reached  Bremo.  The 
statement  of  the  plaintiff  that  the  approaches  to  the  depot  and 
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platform,  where  he  got  off,  were  without  lights,  and  that  no 
one  rendered  aid  or  assistance  to  persons  getting  off  the  rear 
of  the  train,  is  not  only  sustained  by  witnesses  of  the  plaintiff, 
but  also  by  the  defendant's  witness,  Thomas,  who  was  with  the 
plaintiff  when  he  left  the  train,  and  near  him  when  he  was 
injured,  and  who  states  that  when  they  got  off  the  train  there 
was  no  light  to  guide  the  passengers  to  the  depot,  nor  was 
there  any  care  taken  by  the  trainmen  to  secure  their  safety, 
and  that  it  was  so  dark  they  could  not  tell  which  way  to  go. 
The  ditch  into  which  the  plaintiff  fell  was  south  of  the  depot 
siding,  and  not  more  than  16  or  18  feet  from  the  passenger 
train. 

The  conductor  of  the  passenger  train  states  that  he  and  his 
brakeman — he  had  only  one — ^were  on  the  passenger  platform 
with  their  lanterns,  assisting  passengers  to  alight,  and  direct- 
ing them  to  the  depot  on  the  opposite  side  of  the  train  from 
the  platform,  and  that  his  baggage-master,  with  his  lantern, 
was  on  the  depot  side  of  train,  aiding  passengers  in  getting 
off  on  that  side,  and  directing  them  to  the  depot;  that  the 
destination  of  many  of  the  passengers  was  Bremo,  and  that 
they  did  not  want  to  go  to  the  depot;  that  there  were  lights 
in  the  depot  and  in  the  train,  and  the  signal  lights  were  burn- 
ing; and  these  statements  of  the  conductor  are  sustained  by 
the  brakeman  and  the  baggage-master.  No  witness  of  the 
defendant  testifies  that  there  was  sufficient  light  where  the 
plaintiff  left  the  train  to  guide  him  in  his  efforts  to  reach  the 
depot,  nor  do  they  testify  to  such  a  state  of  facts  as  show  that 
this  was  tnie.  Conceding  that  the  trainmen  were  where  they 
state,  aiding  the  passengers  in  getting  off  the  train,  and  direct- 
ing them  where  to  go,  their  lanterns  would  furnish  little,  if 
any,  light  except  to  those  in  their  immediate  vicinity. 

The  crowd  was  very  large,  the  night  dark,  and  it  was  raining 
hard.     Two  lanterns  on  one  side  of  the  train  and  one  on  the 
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Other,  and  that  not  there  until  after  the  baggage-master  had 
put  oif  the  baggage  for  the  station.  The  lights  in  the  depot, 
from  their  character  and  location,  coxild  furnish  little,  if  any, 
assistance  to  passengers  on  the  rear  part  of  the  train,  except 
to  show  the  direction  in  which  the  depot  was,  and  would  not 
do  that  if  the  map  put  in  evidence  by  the  defendant  is  correct, 
as  it  shows  that  the  two  freight  cars  on  the  siding  and  here- 
after to  be  mentioned,  were  directly  in  the  line  of  vision  be- 
tween the  rear  car  and  the  depot. 

The  duties  which  a  railway  carrier  of  passengers  owe  to  pas- 
sengers going  to  and  from  its  trains  to  the  passenger  station 
were  considered  by  this  court  in  the  case  of  C  <&  0.  By.  Co.  v. 
Smithy  ante  p.  326,  49  S.  E.  487,  handed  down  at  the  last  term 
of  the  court.  It  was  said  in  the  opinion  of  the  court  in  that 
case  that  "it  is  the  duty  of  a  railway  company,  for  the  protec- 
tion of  passengers  carried  or  to  be  carried  on  its  trains,  to  pro- 
vide and  maintain  at  its  stations  reasonably  safe  and  adequate 
ways  for  approaching  and  leaving  its  trains,  and  at  night  to 
have  such  ways  reasonably  lighted  a  sufficient  time  before  and 
after  the  arrival  and  departure  of  each  train  to  enable  passen- 
gers to  avoid  danger.  .  .  .  And  where  passengers  are  in- 
vited expressly  or  impliedly  to  get  off  a  train  at  a  place  other 
than  that  at  which  they  usually  alight,  and  there  is  any  special 
danger  attending  their  approach  to  the  station,  it  is  the  duty 
of  the  railway  company  to  warn  them  of  such  danger,  and  to 
aid  them  in  reaching  the  station  in  safety,  and  especially  is  this 
true  in  the  night  time." 

Applying  this  rule  to  the  facts  and  circumstances  of  this 
case,  it  is  clear  that  the  defendant  did  not  exercise  that  degree 
of  care  for  the  protection  of  the  plaintiff  in  going  from  its  train 
to  the  station  which  the  law  imposed. 

But  it  is  insisted  that  the  plaintiff  was  guilty  of  contributory 
negligence.  One  of  the  grounds  relied  on  to  show  this  is  that, 
the  defendant  having  provided  a  suitable  and  convenient  plat- 
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form  for  the  purpose,  it  was  the  duty  of  the  passenger  to  use 
it  in  order  to  escape  the  imputation  of  negligence. 

That  proposition  of  law  is  no  doubt  correct  within  certain 
limits.  But  the  authorities  relied  on  to  sustain  it  show  that 
it  is  based  upon  the  fact  that  the  passenger  has  knowledge  of 
the  existence  of  the  platform,, or  its  existence  is  so  obvious 
that  he  must  be  held  to  have  notice  of  it.  Shear.  &  Red.  on 
Xeg.  (521),  in  the  same  sentence  quoted  from  by  the  defend- 
ant, say  that  ^'passengers  by  rail  should  enter  and  leave  cars 
by  such  methods  as  are,  to  their  knowledge,  provided  for  that 
purpose.  ...  It  is  therefore  generally,  though  not  inva- 
riably, negligence  for  a  passenger  by  rail  to  enter  or  leave  on 
the  opposite  side  from  a  landing  platform.  .  .  .  But  if 
the  proper  side  or  method  of  entry  is  not  ob\'ious,  and  the  pas- 
senger is  not  proved  to  have  had  sufficient  notice  otherwise,  he 
cannot  be  held  in  fault  for  selecting  any  method  which  is  con- 
sistent with  ordinary  care." 

The  rule,  as  limited  by  the  learned  authors,  can  have  no 
application  to  a  case  like  this,  where  the  passenger  was  not 
only  without  any  knowledge  whatever  of  the  existence  of  the 
platform,  but  where  the  passengers  on  the  train  were  getting 
off  indiscriminately  on  both  sides  of  the  train  with  the  knowl- 
edge and  assistance  of  the  trainmen.  The  statement  of  the 
defendant's  witness,  Thomas,  if  true,  that  he  and  the  plaintiff 
first  left  the  car  on  the  platform  side,  and  after  wandering 
around  in  the  darkness  and  rain  got  back  on  the  car  and 
alighted  from  it  on  the  other  side,  does  not  affect  the  question, 
for  neither  of  them  knew  at  that  time  or  before  the  accident 
that  there  was  a  platform 

Upon  his  cross-examination  the  plaintiff  stated  that  one  rea- 
son why  he  did  npt  get  off  on  the  other  side  of  the  train  was 
"because  there  was  such  a  rush,  and  that  he  never  follows  a 
crowd  in  such  a  rush  as  that.''  This,  it  is  insisted,  was  evi- 
dence of  contributory  negligence. 
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Taken  in  the  connection  in  which  it  was  spoken,  it  does  not 
show  any  want  of  due  care  on  his  part.  He  had  just  been  told 
by  some  one  that  the  depot  was  on  the  other  side  of  the  train ;, 
he  had  been  directed  to  get  off  the  train  and  go  to  the  depot ;. 
people  were  getting  off  on  both  sides,  and  he  had  no  reason  to- 
beKeve  that  the  way  to  the  depot  from  that  side  was  any  less 
safe  than  from  the  other.  Ignorant  as  he  was  of  his  sur- 
roundings, he  had  the  right  to  presxime  that  the  defendant 
company  had  discharged  its  duty  in  rendering  both  approaches 
safe  as  far  as  practicable.  Bishop's  Non-Contract  Law,  sec. 
1086;  Bressell,  &c.  v.  N.  Y.,  &c,  R,  Co,,  84  N.  Y.  241. 

It  is  further  contended  that,  "although  the  plaintiff  says  that 
when  he  got  off  the  train  he  started  towards  the  depot,  his  own* 
cndence  shows  that  he  must  have  started  in  an  opposite  direc- 
tion, because  he  says  that  after  he  'let  loose  the  passenger 
train'  he  touched  the  freight  cars,  showing  that  the  freight 
cars  were  confronting  him  as  he  alighted.  Had  he  turned  up 
towards  the  depot,  he  could  never  have  reached  the  trestle  and 
ditch,  which  could  only  have  been  reached  by  him  by  turning 
down  the  track  away  from  the  depot,  and  then  going  around 
the  cars  and  starting  towards  the  depot,  as  detailed  by  witness,. 
Thomas.    This  action  was  nothing  short  of  negligence." 

This  contention  is  based  upon  a  mistake  of  fact.  The  front 
end  of  the  rear  car  where  the  plaintiff  alighted,  as  appears  not 
only  from  the  map  filed  by  the  defendant,  but  from  the  mea- 
surements made,  and  the  defendant's  evidence  as  to  the  point 
where  the  train  stopped,  was  several  feet  east  of  the  east  end 
of  the  freight  cars  standing  on  the  depot  siding  over  the  cul- 
vert, and  opposite  the  ditch  into  which  the  plaintiff  fell.  All 
four  of  the  passenger  cars  and  a  small  part  of  the  baggage  car 
were  east  of  the  depot.  The  aggregate  length  of  the  passenger 
cars  was  229  2-3  feet.  The  distance  from  the  depot  to  the 
ditch  was  104  feet.     Thus  showing  clearly  that  the  front  end 
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of  the  rear  car,  which  was  52  5-6  feet  long,  was  more  than  70 
feet  east  of  the  ditch,  and  several  feet  east  of  the  end  of  the 
freight  car,  whose  west  end  was  opposite  the  ditch,  as  shown 
by  the  map.  The  plaintiif,  having  gotten  off  the  train  east  of 
the  freight  car,  could  never  have  reached  it  except  by  going 
toward  the  depot.  He  states  that  when  he  got  off  his  car, 
somebody  told  him  the  depot  was  up  the  track ;  that  he  started 
in  that  direction ;  that  after  he  let  loose  the  passenger  train  he 
touched  the  freight  car,  and  holding  on  to  it  walked  upon  the 
ties  until,  finding  that  they  were  so  rough,  he  thought  he 
Avould  get  off  and  walk  upon  a  path  which  he  expected  to  find 
on  the  side  of  the  track,  and  that  when  he  stepped  off,  or  after 
making  a  few  steps,  he  went  down  into  the  ditch. 

It  is  evident  from  the  physical  facts  in  the  case,  as  well  as 
from  the  plaintiff's  evidence,  that  when  he  got  off  the  train  he 
did  not  go  from  the  depot,  but  towards  it. 

The  contention  is  made  that  "the  plaintiff  was  also  negligent 
in  attempting  to  cross  the  trestle,  a  feat  so  difficult  that  it  had 
to  be  accomplished  by  his  holding  on  to  a  freight  car  in  order 
to  get  along.  He  says  'I  held  on  to  the  train  (i.  e.,  the  freight 
<3ars)  as  long  as  I  could,  and  when  1  had  to  step  off  the  side  of 
the  track  I  went  down  into  the  ditch,'  and  again  he  stated  that 
he  walked  on  those  ties,  and  held  on  to  the  freight  cars,  and 
that  he  stepped  off,  thinking  he  w^ould  get  in  a  path,  and  that 
when  he  released  his  hold  on  the  freight  cars  he  fell  into  the 
<litch.  He  knew,  therefore,  that  he  was  in  a  dangerous  and 
precarious  situation,  and  the  authorities  cited  above  are  suffi- 
cient to  show  that  he  should  not  have  .imdertaken  to  cross  the 
trestle,  when  there  was  a  safe  way  which  he  could  have  discov- 
ered by  the  exercise  of  due  care  on  his  part." 

When  the  plaintiff's  evidence  is  read  as  a  whole,  it  does  not 
show  that  the  plaintiff,  when  walking  on  the  end  of  the  ties 
and  holding  on  to  the  freight  car,  knew,  or  had  the  least  reason 
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to  believe,  that  he  was  on  a  trestle,  or  that  he  was  in  a  danger- 
ous and  precarious  situation,  and  his  conduct  in  letting  go  the 
car  and  stepping  off  the  ties  to  get  into  a  path,  as  he  supposed, 
when  or  just  before  he  fell  into  the  ditch,  stows  how  entirely 
ignorant  he  was  of  his  danger.  There  is  not  only  nothing  in 
the  case  to  show  that  he  knew,  or  had  any  reason  to  believe, 
that  in  walking  on  the  end  of  the  ties  by  the  freight  car  he 
was  in  peril,  but  he  had  the  right  to  presume,  as  before  stated, 
that  the  defendant  had  discharged  its  duty  in  making  the  ap- 
proaches from  its  passenger  cars  to  its  station  reasonably  safe. 
Bishop's  Xon-Contract  Law,  sec.  1086,  Bressell  v.  N,  Y,,  &c. 
R.  Co.y  supra. 

We  are  of  opinion  that  the  record  does  not  show  that  the 
plaintiff  was  guilty  of  contributory  negligence,  and  that  upon 
the  whole  case  no  verdict  other  than  one  against  the  defendant 
company  could  have  been  rightly  found.  It  is,  therefore,  un- 
necessary to  consider  the  objections  made  to  the  instructions 
given  and  refused  in  the  case,  since  a  decision  of  those  questions 
could  not  affect  the  result.  Southern  By.  Co.  v.  Oliver^  102 
Va.  710,  47  S.  E.  862 ;  Richmond  P.  &  P.  Co.  v.  AUen,  ante 
p.  632,  49  S.  E.  656,  and  cases  cited. 

The  remaining  assignment  of  error  is  that  the  damages  al- 
lowed by  the  jury  are  excessive. 

They  do  seem  pretty  heavy,  but  are  not  so  great,  under  all 
the  facts  and  circumstances  of  the  case,  as  to  furnish  ground 
for  believing  that  the  jury  were  actuated  by  partiality  or 
prejudice ;  and  unless  this  is  so,  under  the  well  settled  rule  in 
this  State  in  this  class  of  cases,  the  court  should  not  disturb  the 
verdict.  Parish  v.  ReigUy  11  Gratt.  697;  Richmond  Ry.y  &c. 
Co.  V.  Garthright,  92  Va.  627,  24  S.  E.  267,  32  L.  R.  A.  220, 
53  Am.  St.  839;  Southern  Ry.  Co.  v.  Oliver,  supra. 

We  are  of  opinion,  therefore,  to  affirm  the  judgment. 


Affirmed. 
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Virginia  Passenger  &  Power  Co.  &  Another  v.  Common- 
wealth. 

March  9,  1905. 
Absent,  Buchanan,  J.* 

1.  Street  Railways — Franchise — Conditions  Imposed — Acceptance — Con- 

tract. — The  provisions  of  a  city  ordinance  granting  to  a  street  rail- 
way company  permission  to  operate  its  railway  in  the  city,  and  re- 
quiring it  to  sell  "labor  tickets"  at  reduced  rates  and  to  give  trans- 
fers without  additional  charge  over  connecting  lines,  when  ac- 
cepted and  acted  on  by  the  railway  company  constitutes  a  con- 
tract between  it  and  the  city  with  which  it  is  obliged  to  comply. 

2.  Street  Railways — Franchise — Reduced  Rates — Transfers — Intersedinff 

Lines, — ^Where  a  city  ordinance  granting  to  a  street  railway  com- 
pany the  franchise  to  operate  its  railway  within  the  city  provides 
that  the  company  shall  sell  "labor  tickets"  at  reduced  rates,  and 
grant  transfers,  without  additional  charge,  over  any  intersecting 
line,  good  to  the  end  of  such  line,  and  there  is  at  the  time  of  such 
grant  another  street  railway  connecting  with  the  first  mentioned 
line  and  extending  several  miles  out  into  the  country,  the  latter 
railway  is  an  Intersecting  line,  and  it  is  incumbent  on  the  first 
mentioned  company  to  grant  such  transfers,  good  far  the  whale 
length  of  such  connecting  line,  and  this  requirement  is  not  affected 
by  the  fact  that  so  much  of  the  latter  line  as  lies  within  the  city- 
is  subsequently  purchased  by  the  first  mentioned  company,  and  the 
residue  thereof  by  a  third  company  which  runs  its  cars  with  the 
same  conductors  over  the  entire  connecting  line  to  the  original 
point  of  intersection  of  the  two  lines.  The  word  "line,"  as  used 
in  the  ordinance,  will  be  construed  as  employed  in  its  popular  sig- 
nificance, and  with  reference  to  the  circumstances  out  of  which  the 

*  Judge  Buchanan  was  conducting  the  Bar  Examination. 
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granting  of  said  ordinance  grew,  and  with  reference  to  the  urban 
and  suburban  street  railway  conditions  in  and  around  the  city  at 
that  time. 

Appeal  from  State  Corporation  Commission. 

Affirmed. 
The  opinion  states  the  case. 

Miles  M,  Martin  and  A,  B,  GuigoUy  for  the  appellants. 

Attorney 'General  Wm,  A,  AndersoUj  F,  M.  Conner  and  H,  R. 
Pollard,  for  the  Commonwealth. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

This  case  is  before  us  upon  an  appeal  from  an  order  of  the 
State  Corporation  Commission,  requiring  the  appellants  to  sell 
certain  tickets  known  as  ^labor  tickets,"  at  the  rate  of  two  for 
five  cents,  and  to  issue  transfers  between  the  Seven  Pines  line 
of  the  Virginia  Passenger  &  Power  Company  and  the  intersect- 
ing line  in  the  city  of  Kichmond  of  the  Kichmond  Passenger 
<fe  Power  Company. 

With  its  order  refusing  the  petition  of  the  Virginia  Passen- 
ger &  Power  Company  and  the  Richmond  Passenger  &  Power 
Company,  the  State  Corporation  Commission  filed  a  paper  set- 
ting forth  its  reasons,  which  are  as  follows : 

"On  the  petition  of  the  two  defendant  railroad  companies 
for  permission  to  alter  and  advance  their  rates  and  charges. 

"The  defendant  railroad  companies — ^the  Virginia  Passenger 
&  Power  Company  and  the  Richmond  Passenger  &  Power 
Company — having  filed  in  this  proceeding  their  joint  petition 
praying  that  an  order  may  be  entered  permitting  the  discon- 
tinuance of  the  sale  of  labor  tickets  on  the  Seven  Pines  line, 
operated  by  the  Virginia  Passenger  &  Power  Company,  and 
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permitting  the  discontinuance  of  the  issue  and  receipt  of 
transfers  between  the  said  Seven  Pines  line  and  the  Richmond 
Passenger  &  Power  Company;  and  separate  answers  to  said 
petition  having  been  filed  by  William  E.  Oakley  and  the  city 
'of  Richmond,  and  a  full  hearing  having  been  had  before  the 
commission  on  the  24th  and  25th  days  of  May,  1904,  the 
commission  has  carefully  considered  all  of  the  pleadings,  the 
various  exhibits  filed  with  the  pleadings,  and,  at  the  hearing, 
the  testimony  of  witnesses  and  the  arguments  of  counsel,  and, 
proceeding  now  to  dispose  of  the  questions  at  issue,  the  com- 
mission finds: 

"1.  That  the  defendant,  the  Richmond  Passenger  A:  Power 
Company,  acquired  the  right  to  operate  as  a  street  railway 
company  in  the  city  of  Richmond,  under  the  grant  and  fran- 
chises contained  in  an  ordinance  passed  by  the  Council  of  the 
city  of  Richmond  on  the  23d  day  of  December,  1899,  and  the 
amendments  thereof;  and  subject  to  the  terms,  provisions,  and 
restrictions  contained  in  the  said  ordinance  and  amendments; 
that  the  said  ordinance  was  accepted  by  the  said  Richmond 
Passenger  &  Power  Company,  and  became  operative  in  the 
month  of  August,  1900;  and  since  that  date  the  line  of  the 
Richmond  Passenger  &  Power  Company,  connecting  with  what 
is  and  was  known  as  the  Seven  Pines  line  at  29th  and  P  streets, 
was  operated  under  the  terms  and  provisions  of  said  ordinance. 

"2.  That,  at  the  time  the  said  Richmond  Passenger  &  Power 
Company  obtained  from  the  city  of  Richmond  the  said  ordi- 
nance aforesaid,  and  acquired  its  rights  thereimder,  the  said 
Seven  Pines  line  was  operated  by  *'The  Seven  Pines  Railway 
Company,''  having  its  apparent  terminus  at  the  said  29th  and 
P  streets,  in  the  city  of  Richmond.  The  defendant,  the  Vir- 
ginia Passenger  &  Power  Company,  became,  by  subsequent 
deeds,  the  owner  of  the  said  Seven  Pines  line  at  the  point  from 
the  limits  of  the  city  of  Richmond  to  Seven  Pines,  in  the 
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county  of  Henrico,  and  is  now  operating  the  same,  running  ita 
care  with  the  same  conductore  and  motormen  continuously 
through  to  said  comer  of  said  29th  and  P  streets ;  the  portion 
of  said  line  from  the  city  limits  to  29th  and  P  streets  having 
been  conveyed  to  the  Richmond  Passenger  &  Power  Company. 

'^3.  That,  by  the  provisions  of  the  said  ordinance  of  the  city 
of  Richmond  of  December  23,  1899,  it  was  provided  in  sub- 
section 5  of  section  2,  amoiig  other  things,  that  the  Richmond 
Passenger  &  Power  Company  should  sell  to  all  passengers  be- 
tween the  houre  of  6  A.  M.  and  7  A.  M.,  tickets  at  the  rate 
of  two  for  five  cents,  to  be  used  only  between  the  hotirs  of  6 
and  7  A.  M.,  from  Monday  to  Saturday,  inclusive,  said  tickets 
being  commonly  known  as  "labor  tickets";  and  it  is  further 
provided  in  said  sub-section  of  said  section  that  each  passenger, 
having  paid  his  fare,  may  demand  and  receive  from  the  con- 
ductor of  the  car  upon  which  he  firet  took  passage  a  transfer 
ticket  without  additional  charge,  which  fare  and  transfer  ticket 
should  entitle  such  passenger  to  ride  upon  such  car  upon  which 
he  has  taken  passage  to  the  point  where  the  said  line  intersects 
with  the  line  to  which  said  passenger  desires  to  be  transferred, 
and  after  arriving  at  said  point  of  intersection  such  passenger 
may  take  passage  on  the  line  indicated  on  said  transfer  ticket, 
and  on  the  surrender  thereof  to  the  conductor  of  such  car, 
shall  be  permitted  to  ride  to  the  end  of  the  last  mentioned  line. 
And  it  seems  to  the  commission  that  these  provisions  of  the 
said  ordinance  constitute  a  contract  binding  upon  the  said  com- 
pany and  with  which  it  is  obliged  to  comply. 

"4.  That  soon  after  said  ordinance  of  December  23,  1899, 
became  operative,  the  Richmond  Passenger  &  Power  Com- 
pany, and  the  then  owners  and  operatore  of  the  said  Seven 
Pines  line,  put  into  eflFect  and  continued  a  system  of  transfers 
whereby  passengere  on  either  line  going  in  the  direction  of  and 
wishing  to  be  transferred  to  the  other  line,  were  given  transfers 
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for  that  purpose,  which  were  received  by  the  conductors  of  the 
respective  lines,  and  passengers  were  so  carried  on  a  single 
fare  to  the  end  of  each  of  these  lines;  and  that,  on  or  about 
the  same  time,  the  said  labor  tickets  were  put  into  eflFect  on 
each  of  the  said  lines,  and  mutual  transfers  on  said  labor 
tickets  allowed  by  and  between  the  said  lines;  the  point  of 
transfer  between  the  said  two  lines  being  at  29th  and  P  streets ; 
and  that  this  arrangement  for  mVitual  transfers  at  the  said 
point  and  the  sale  of  labor  tickets  with  the  right  of  transfer  on 
them,  continued  vdthout  interruption  untU  the  controversy  now 
before  the  commission  was  brought  about. 

**  Under  the  foregoing  facts  now  found  by  the  commission, 
and  with  all  the  testimony  before  it  bearing  upon  these  facts, 
the  commission  is  of  opinion  that  the  CouncU  of  the  city  of 
Kichniond,  in  using  the  word  'line'  in  the  section  of  the  ordi- 
nance above  mentioned,  employed  that  word  in  its  popular  sig- 
nification, and  with  reference  to  the  circumstances  out  of 
which  the  granting  of  the  said  ordinance  grew,  and  with  refer- 
ence to  the  urban  and  suburban  street  railroad  conditions  in 
and  around  the  city  of  Richmond  at  that  time,  and  that  the 
line  then  known,  and  since  known,  as  the  Seven  Pines  line,  was 
an  intersecting  line;  and,  considering  the  question  before  the 
commission  in  all  its  aspects,  the  commission  is  of  opinion  that 
it  should  not  permit  the  two  defendant  companies  to  change 
the  system  of  transfers  and  labor  tickets  which  have  been  in 
effect  for  several  years,  and  with  reference  to  which  the 
patronage  of  the  defendant  lines  in  the  city  of  Richmond  and 
in  the  growing  section  of  Henrico  county,  adjacent  to  the  city, 
along  with  the  Seven  Pines  line  runs,  has  been  acquired. 

"It  is,  therefore,  ordered  by  the  commission  that  in  the 
matter  of  the  said  labor  tickets  and  the  said  transfers  between 
the  Seven  Pines  line  of  the  Virginia  Passenger  &  Power  Com- 
pany and  the  intersecting  line  in  the  city  of  Richmond  of  the 
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Kichmond  Passenger  &  Power  Company,  the  present  system 
of  the  sale  of  said  labor  tickets  and  the  interchange  of  trans- 
fers be  continued,  and  that  the  advance  in  rates  of  fares, 
which  would  follow  from  granting  the  petition  of  the  two  said 
companies  in  this  proceeding,  be  refused. 

''It  is  therefore  ordered  that  the  application  made  in  this 
proceeding  by  the  Virginia  Passenger  &  Power  Company  and 
the  llichmond  Passenger  &  Power  Company  be  denied." 

It  thus  appears  that,  in  the  view  of  the  Corporation  Com- 
mission, the  railroad  companies  had  assumed  contractual  obliga- 
tions with  respect  to  the  sale  of  labor  tickets  and  the  giving  of 
transfers  in  controversy.  We  think  that  the  construction  placed 
by  the  Corporation  Conmiission  upon  the  ordinances  of  the  city 
is  a  reasonable  and  proper  one,  and  this  conclusion  is  greatly 
strengthened  by  the  fact  that  it  is  the  construction  acted  upon 
by  the  appellants,  commencing  a  short  time  after  the  passage 
of  the  ordinances  by  the  city  and  continuing  for  about  four 
years,  when  the  railroad  companies  discontinued  the  sale  of 
labor  tickets  and  the  giving  of  transfers,  which  led  to  the  in- 
stitution of  the  proceedings  before  the  Corporation  Commis- 
sion. We  have  given  the  views  of  the  Corporation  Commission 
in  full,  because  they  are  so  clear  and  convincing  that  we  are  con- 
tent to  adopt  them  as  the  opinion  of  this  court. 

Upon  the  whole  case,  we  are  of  opinion  that  there  is  no 
error  in  the  order  complained  of,  which  is  affirmed. 


Affirmed. 
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Driver's  Adaeimstrator  v.  Southebx  Railway  Co. 

March  9,  1905. 
Absent,  Card  well,  J. 

1.  Pleading — Refusgl  to  Require  Bill  of  Particulars — BUI  of  Exception. — 

If,  in  an  action  at  law,  the  orders  of  court  show  that  the  plaintiff 
moved  the  court  to  require  the  defendant  to  file  a  statement  of  its 
grounds  of  defense,  as  provided  by  section  3249  of  the  Code,  that 
the  court  overruled  the  motion,  and  that  the  plaintiff  excepted,  this 
is  sufficient,  without  any  bill  of  exception,  as  it  is  all  that  a  bill  of 
exception  would  have  shown. 

2.  Pleading — Bill  of  Particulars — Discretion  of  Trial  Court. — ^There   is 

no  inflexible  rule  as  to  the  classes  of  cases  in  which  a  statement 
of  the  particulars  of  the  plaintifT's  claim,  or  of  the  defendant's 
grounds  of  defense,  will  be  required  under  section  3249  of  the  Code, 
but  it  rests  in  the  sound  discretion  of  the  trial  court,  subject  to 
review  If  its  action  is  plainly  erroneous. 

3.  Raii,road8 — Non-Assignable  Duties — Make  up  of  Trains — Unauthorized 

Change  by  Cmiductor. — The  duty  to  properly  "make  up"  a  train  for 
a  trip  is  one  of  the  non-assignable  duties  of  the  master,  but.  If  on 
the  trip,  the  conductor,  without  the  knowledge  or  consent  of  the 
master,  changes  the  '*make  up,"  and.  In  consequence  of  that  change, 
while  proceeding  on  his  Journey,  an  injury  is  inflicted  on  a  brake- 
man  of  another  train  travelling  on  the  same  track,  the  master  (as 
the  law  stood  until  recent  changes  were  made),  is  not  liable,  as  the 
negligence  complained  of  is  that  of  a  fellow-servant. 

4.  Master  &  Servant — Violation  of  Rules — Knowledge  of  Master. — An 

employee  will  not  be  absolved  from  the  Imputation  of  contributory 
negligence  for  violating  a  rule  of  the  master,  made  for  the  protec- 
tion of  himself  and  others,  because  that  rule  Is  habitually  disre- 
garded, unless  it  appears  (and  the  burden  Is  on  the  plaintiff  to 
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show  this)  that  it  was  done  with  the  knowledge  of  the  master,  or 
he  had  so  neglected  to  enforce  it  as  to  amount  to  its  suspension. 

5.  Railroads — Telegraph    Stations — Statutory    Requirements — When    Not 

Applicable.— The  provisions  of  the  statute  (Acts  1891-'2,  p.  969),  re- 
quiring railroad  companies  to  have  telegraph  stations  along  their 
lines,  not  more  than  ten  miles  apart,  has  no  application  to  a  col- 
lision between  two  trains  going  in  the  same  direction  between  sta- 
tions less  than  ten  miles  apart,  as  a  strict  compliance  with  the 
provisions  of  the  statute  with  reference  to  telegraphing  the  time 
of  arrival  and  departure  of  trains  would  not  have  avoided  the 
accident. 

6.  Railroads — Rear^End    Collisions — Notice   of    Train   Following — Weak 

Engine, — In  an  action  to  recover  damages  for  an  injury  to  a  brake- 
man,  occasioned  by  a  rear-end  collision  of  railroad  trains,  it  is 
not  negligence  on  the  part  of  a  master  to  fail  to  notify  the  crew 
of  a  train  that  another  train  is  to  follow  shortly  thereafter,  and 
to  put  the  crew  of  the  forward  train  in  charge  of  an  engine  that 
fails  to  make  steam  and  breaks  down  on  the  trip,  but  is  otherwise 
safe,  where  the  rules  of  the  master  make  ample  provision  for  pro- 
tection of  the  crew  in  such  an  emergency. 

7.  Ratlroads — Case  at  Bar — Proximate  Cause—Violation  of  Rules^Fel- 

low-Servant, — ^The  evidence  in  the  case  at  bar  shows  that  the 
proximate  cause  of  the  death  of  the  plaintiff's  intestate  was  his 
failure  to  comply  with  the  rules  of  the  company  which  required 
him,  when  his  train  was  delayed  more  than  three  minutes  at  a 
regular  stopping  place,  or  when  it  was  stopped  at  an  unusual  place, 
or  fails  to  make  its  schedule  time,  to  go  back  and  put  down  danger 
signals  to  warn  any  trains  moving  in  the  same  direction;  but  if  he 
did  comply  with  the  rules,  then  the  proximate  cause  of  the  accident, 
resulting  in  his  death,  was  the  negligence  of  the  conductor  of  the 
train  which  collided  with  his  train  in  changing  the  ''make  up"  of 
his  train,  without  the  knowledge  or  consent  of  the  master;  and, 
as  the  law  then  stood,  such  conductor  was  his  fellow-servant,  and 
there  can  be  no  recovery. 

Error  to  a  judgment  of  the  Circuit  Court  of  Prince  William 
county,  in  an  action  of  trespass  on  the  case,  wherein  the  plain- 
tiff in  error  waa  the  plaintiff,  and  the  defendant  in  error  was 
the  defendant. 

Affirmed. 

The  opinion  states  the  case. 
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Boiler  &  MaHzy  R.  A,  Hutchinson^  Marshall  McCormick  and 
Sipe  ct  Harris^  for  the  plaintiff  in  error. 

B,  Walton  Moore,  for  the  defendant  in  error. 

BucHANAiX,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  personal  representative  of 
Walter  E.  Driver  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate,  caused  by  the  alleged  negligence  of  the 
Southern  Kail  way  Company  prior  to  the  constitutional  and 
statutory  changes  made  in  the  law  of  master  and  servant. 

The  deceased  was  the  flagman  (rear  brakeman)  on  an  extra 
freight  train,  Ko.  546,  composed  of  eleven  loaded  and  four 
empty  cars,  which  left  Manassas  for  Strasburg  at  3 :50  A.  M. 
November  15,  1901,  on  a  single  track,  unblocked  branch  line 
of  the  defendant  company,  which  is  used  day  and  night  for  the 
movement  of  scheduled  and  unscheduled  trains.  From  some 
cause  the  engine  did  not  steam  well  that  morning,  and  made 
very  poor  speed.  When  the  train  reached  Wellington,  five 
miles  from,  and  the  first  station  west  of,  Manassas,  it  remained 
there  some  twenty-five  minutes  for  the  purpose  of  shifting  cars 
and  getting  up  steam.  When  the  train  got  under  way  it  ran 
about  half  a  mile,  when  it  was  stopped  again  for  want  of 
steam  for  about  ten  minutes.  After  getting  up  steam,  it 
started  again,  and  having  gone  a  mile  or  a  little  more,  and 
•  while  running  at  the  rate  of  twelve  or  fif teenr  miles  an  hour, 
was  run  into  by  another  extra  train.  No.  832,  going  in  the 
same  direction,  and  the  plaintiff^s  intestate,  who  was  in  the 
caboose  at  the  rear  end  of  train  No.  546,  was  killed.  No.  832 
was  under  orders  to  go  to  a  station  west  of  the  point  where  the 
accident  occurred,  and  left  Manassas  from  three-quarters  to  one 
hour  after  Xo.  540  left  there.    Xo.  832  was  properly  made  up 
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at  Alexandria,  its  starting  point,  but  when  it  reached  Manassas 
the  conductor  in  charge  of  it  turned  the  engine  around,  placed 
the  caboose  in  front  of  the  tender,  and  started  the  train  towards 
its  destination;  and,  while  running  at  the  rate  of  twenty-five 
miles  an  hour,  ran  into  No.  546. 

The  grounds  of  negligence  charged  and  relied  on  in  the 
declaration,  as  stated  in  the  petition  for  the  writ  of  error,  are 
that  the  defendant  company  disregarded  the  requirements  of 
the  statute  (Acts  1891-2,  p.  969),  as  to  maintaining  and  operat- 
ing telegraph  offices  for  the  protection  of  its  train  service ;  in 
dispatching  No.  832  improperly  and  dangerously  made  up;  in 
failing  to  give  special  warning  to  No.  832  to  proceed  under 
control  and  to  look*  out  for  No.  546 ;  and  in  failing  to  give  No. 
546  special  orders  that  No.  832  was  following  in  its  dangerous 
make-up;  and  in  failing  to  furnish  an  engine  with  sufficient 
power  to  move  No.  546  in  the  usual  way 

The  first  assignment  of  error  is  to  the  refusal  of  the  court  to 
require  the  defendant  company  to  file  a  statement  of  its  ground 
of  defense. 

It  is  insisted  by  the  defendant  that  this  assignment  of  error 
cannot  be  considered  because  the  ruling  of  the  court  complained 
of  was  not  made  a  part  of  the  record  by  a  bill  of  exceptions. 

While  a  bill  of  exceptions  is  the  usual  and  regular  mode  of 
making  the  court's  action  upon  such  a  motion  and  exception 
thereto,  a  part  of  the  record,  it  is  not  the  only  mode.  The  order 
or  judgment  of  the  court  may  itself  show  all  that  would  be 
necessary  for  a  bill  of  exceptions  to  show  in  order  to  make  the 
matter  a  part  of  the  record,  and  if  it  does  it  is  sufficient.  White  v. 
Toncray,  9  Leigh,  347 ;  Mitchell^  &c,  v.  Baratta,  17  Gratt.  445 ; 
Central  Land  Co.  v.  Ohenchain,  92  Va.  130,  22  S.  E.  876. 

The  order  of  the  court  shows  that  the  plaintiff  moved  the 
court  to  require  the  defendant  to  file  a  statement  of  its  grounds 
of  defense;  that  the  court  overruled  his  motion,  and  that  the 
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plaintiff  excepted  to  the  court's  action.  This  is  all  that  a  bill 
of  exceptions  would  have  shown,  and  is  sufficient. 

Section  3249  of  the  Code  provides  that  "in  any  action  or 
motion  the  court  may  order  a  statement  to  be  filed  of  the  par- 
ticulars of  the  claim  or  of  the  ground  of  defense,  and  if  a  party 
fail  to  comply  with  such  order,  may,  when  the  case  is  tried  or 
heard,  exclude  evidence  of  any  matter  not  described  in  the  no- 
tice, declaration,  or  other  pleading  of  such  party  so  plainly  as 
to  give  the  adverse  party  notice  of  its  character." 

There  is  no  inflexible  rule  as  to  the  classes  of  cases  in  which 
a  statement  of  the  particulars  of  the  plaintiff's  claim,  or  of  the 
defendant's  ground  of  defense,  will  be  required,  but  it  rests  in 
the  sound  judicial  discretion  of  the  court.  This  is  the  construc- 
tion which  has  been  placed  upon  the  statute  by  the  Massachu- 
setts courts,  from  whose  Code  it  was  taken.  Richmond  v. 
Leaker,  99  Va.  1,  37  S.  E.  348 ;  Blake  v.  Ewart,  1  Allen  248 ; 
Commonwealth  v.  Oiles,  1  Gray,  466. 

While  the  question  of  whether  or  not  such  statement  shall 
be  required  to  be  filed  is  within  the  discretion  of  the  trial  court, 
to  be  soundly  exercised  under  all  the  circumstances  of  the  par- 
ticular case,  its  action  in  granting  or  refusing  such  request  will 
be  supervised  by  the  appellate  court ;  but  such  action  wiU  not 
be  reversed  unless  it  is  plainly  erroneous.  Hite^s  Case,  96  Va. 
489,  31  S.  E.  895 ;  Payne  v.  Zell,  98  Va.  294,  36  S.  E.  379. 

The  groimds  of  defense  actually  relied  on  by  the  defendant 
were  those  generally,  if  not  invariably,  relied  on  in  such  cases 
out  of  abundant  caution  on  the  part  of  counsel,  viz:  that  the 
defendant  was  not  negligent,  or,  if  it  was,  the  proximate  cause 
of  the  accident  was  the  negligence  of  the  injured  employee  and 
his  fellow-servants.  How  the  refusal  of  the  court  to  require 
such  a  statement  as  that  could  have  prejudiced  the  plaintiff, 
we  are  imable  to  see. 

The  second,  third  and  fourth  assignments  of  error  may  be 


Va.]  Driver  v.  Southern  R.  Co.  656 


Opinion. 


considered  together.  They  are  all  based  upon  rulings  of  the 
court  in  reference  to  the  improper  make-up  of  No.  832  at 
Manassas. 

There  is  no  question  that  the  conductor,  McDonald,  directed 
it  to  be  made  up  in  the  condition  it  was  when  it  left  that  point. 
The  plaintiff  sought  to  show  that  the  defendant  entrusted  him 
with  the  duty  of  making  up  the  train,  which  it  is  agreed  was 
one  of  the  non-assignable  duties  of  the  master.  The  defendant, 
on  the  other  hand,  claimed  that  the  train  was  properly  made 
up  by  the  defendant  company  in  Alexandria,  the  point  from 
which  the  train  started,  and  having  been  made  up  properly 
there,  the  act  of  the  conductor  at  Manassas  in  turning  the 
engine  around,  and  running  it  backward,  with  caboose  ahead 
of  the  tender,  was  without  authority  of  the  defendant,  and 
in  violation  of  its  rules.  The  court  held  that  if  the  plaintiff 
could  show  ''authority  from  the  master  to  change  the  order  of 
that  train  at  Manassas,  why  then  the  master  is  liable.  It  was 
the  duty  of  the  master  to  have  sent  that  train  out  in  proper 
form  at  the  point  of  origin.  If  it  was  changed  without  orders, 
or  contrary  to  the  rule  of  the  company,  afterwards,  they  are 
not  liable." 

This  we  think  was  a  correct  statement  of  the  law.  But  the 
plaintiff  did  not  avow  that  it  could  show  that  McDonald  was 
authorized  by  the  company  to  make  the  change,  nor  does  the 
evidence  which  was  rejected,  as  set  out  in  bills  of  exceptions 
numbered  1  and  2,  when  considered  in  connection  with  what 
preceded  and  followed  it,  tend  to  show  such  authority.  It  was, 
therefore,  properly  rejected. 

The  evidence  which  was  permitted  to  go  to  the  jury  over  the 
objection  of  the  plaintiff,  as  shown  by  bill  of  exceptions  No. 
3,  if  error  at  all,  was  harmless  error.  It  seems  to  have  been  a 
concession  all  through  the  case  that  the  change  in  the  make-up 
of  the  train  at  Manassas  was  done  bv  McDonald^s  orders.    The 
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point  in  controversy  was  not  as  to  the  fact  that  he  ordered  the 
change,  but  as  to  his  authority  to  make  it. 

The  next  assignment  of  error  is  to  the  refusal  of  the  court 
to  permit  the  plaintiff  to  show  that  the  employees  of  the  de- 
fendant habitually  disregarded  Rule  No.  99,  which  provided 
that  "when  a  train  is  stopped  at  an  unusual  point  or  is  delayed 
at  a  regular  stop  over  three  minutes,  or  when  it  fails  to  make  its 
schedule  time,  the  flagman  must  immediately  go  back  with 
danger  signals  to  stop  any  train  moving  in  the  same  direction. 
At  a  point  one-half  of  mile  (or  18  telegraph  poles)  from  the 
rear  of  his  train  he  must  put  torpedo  on  the  rail  on  engineman's 
side ;  he  must  then  continue  to  go  back  at  least  three-fourths  of 
a  mile  (or  27  telegraph  poles)  from  the  rear  of  his  train  and 
place  two  torpedoes  on  the  rail  ten  yards  apart  from  rail  length, 
when  he  may  return  to  a  point  one-half  of  a  mile  (or  18  tele- 
graph poles)  from  the  rear  of  train,  and  he  must  remain  there 
until  recalled,  but  if  a  passenger  train  is  due  within  ten  min- 
utes he  must  remain  until  it  arrives.  When  he  comes  in  he 
will  remove  the  torpedoes  nearest  the  train,  but  the  two  tor- 
pedoes must  be  left  on  the  rail  as  a  caution  to  any  following 
train.  If  the  delay  occurs  upon  single  track,  and  it  becomes 
necessary  to  protect  the  front  of  the  train,  or  if  any  other 
track  is  obstructed,  the  front  brakeman  must  go  forward  and 
use  the  same  precautions.  If  the  front  brakeman  is  unable  to 
leave  the  train,  the  fireman  must  be  sent  in  his  place.  In  de- 
scending grades  or  during  blinding  storms  or  fog,  the  flagman 
must  go  as  much  farther  than  the  distance  named  above  as  will 
insure  absolute  safety,  placing  the  torpedoes  at  relatively 
greater  distances  from  the  obstruction.^' 

The  importance  of  this  rule  not  only  appears  from  the  rule 
itself,  but  is  referred  to  and  emphasized  by  other  rules  of  the 
company.  The  biU  of  exception  sets  out  what  the  plaintiff 
expected  to  prove,  but  it  does  not  state  that  he  expected  to 
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prove  that  the  defendant  knew  of  such  violation,  or  neglected 
to  enforce  the  rule.  On  the  contrary,  the  court  certifies  that 
certain  rules  of  the  defendant  (of  which  No.  99  was  one)  were 
admitted  and  agreed  by  the  parties  to  be  the  identical  rules  in 
force  and  eflfect  prior  to  and  at  the  time  of  the  accident.  One 
of  the  groimds  upon  which  the  court  bases  its  refusal  to  admit 
the  evidence  rejected,  was  that  it  was  not  shown  that  the  de- 
fendant company  had  notice  of  the  violation  of  Rule  99. 

This  was  a  sufficient  ground  upon  which  to  justify  its  action, 
under  the  facts  disclosed,  even  if  the  other  grounds  were  in- 
sufficient, as  to  which  we  express  no  opinion.  For  it  is  settled 
law  that  an  employee  will  not  be  absolved  from  the  imputation 
of  contributory  negligence  for  violating  a  rule  of  the  master, 
made  for  his  own,  as  well  as  for  the  protection  of  others,  be- 
cause that  rule  is  habitually  disregarded,  unless  it  appears  (and 
the  burden  is  upon  the  plaintiiBF  to  show  this)  that  it  was  done 
with  the  knowledge  of  the  master,  or  he  had  so  neglected  to 
enforce  it  as  that  his  conduct  amounted  to  a  suspension  of  the 
rule.     Wright  v.  Southern  Ry.  Co.,  101  Va.  36,  42  S.  E.  913. 

The  remaining  assignment  of  error  is  to  the  action  of  the 
court  in  sustaining  the  defendant's  demurrer  to  the  evidence. 

The  plaintiff  insists  that  the  defendant  was  guilty  of  negli- 
gence in  failing  to  maintain  and  operate  telegraph  offices  as 
required  by  statute. 

By  section  9,  Chapter  614,  Acts  1891-92,  p.  969,  it  is  pro- 
vided that  "every  railroad  company  doing  business  in  this  State 
shall  establish  and  maintain  along  its  line,  at  depots  or  stations, 
not  more  than  ten  miles  apart,  telegraphic  offices,  to  be  operated 
for  the  protection  of  its  train  service  by  competent  persons  in 
the  employ  of  such  company ;  provided,  however,  that  the  rail- 
road commissioner  may  grant  such  company,  in  special  cases, 
permission  to  have  its  telegraphic  offices  at  the  distance  from 
each  other  greater  than  ten  but  not  more  than  fifteen  miles. 

Vol.  cin — 83 
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It  shall  be  the  duty  of  every  such  operator  to  telegraph  the 
.arrival  and  departure  of  every  train,  as  soon  as  it  shall  leave 
the  depot  or  station,  to  the  train  dispatcher  or  other  person 
regulating  the  running  of  trains,  and  if  there  be  no  such  per- 
:Sons,  then  to  the  nearest  telegraph  office  in  the  direction  in 
which  such  train  is  going.  The  person  receiving  the  telegram 
^hall  forthwith  give  such  order  or  notification  by  telegraph  as 
may  be  necessary  to  prevent  any  collision  of  trains." 

The  accident  occurred  within  less  than  ten  miles  of  Ma- 
uassas,  where  there  was  a  station  with  a  telegraph  office,  and 
before  the  train  had  reached  another  station  where  there  was 
isuch  an  office  kept  or  required  to  be  kept.  If  there  had  been  a 
telegraph  office  in  operation  at  the  next  station  beyond  where 
the  accident  occurred  and  within  ten  miles  of  Manassas,  a 
strict  compliance  with  the  provisions  of  the  statute  would  not 
have  avoided  the  accident,  since  the  statute  imposed  no  duty 
upon  the  defendant  as  to  the  train  in  question  until  it  had 
reached  such  station. 

Neither  was  there  any  negligence  shown  in  dispatching  No. 
S32  improperly  and  dangerously  made  up,  since  the  train  was 
properly  made  up  at  Alexandria  and  was  after^vards  changed 
by  the  conductor,  a  fellow-servant  (N.  &  W,  Ry.  Co.  v. 
Houchens,  95  Va.  398,  28  S.  E.  578,  64  Am.  St.  791,  46  L.  R. 
A.  359),  without  authority,  and  in  violation  of  the  rules  of  the 
-defendant. 

Another  ground  relied  on  to  show  negligence  on  the  part  of 
the  defendant  was  its  failure  *Ho  give  special  warning  orders 
to  No.  832  to  proceed  under  control,  and  to  keep  a  lookout  for 
No.  546,  and  in  failing  to  give  No.  546  special  warning  orders 
that  No.  832  was  following  in  its  dangerous  make-up."  The 
evidence  was  that  No.  832  was  notified  that  No.  546  was  ahead, 
and  to  keep  a  lookout  for  it.  It  was  not  shown  to  be  the  duty 
of  the  defendant  to  notify  No.  546  that  No.  832  was  following, 
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and  it  could  not  have  given  any  warning  of  the  latter's  danger- 
ous make-up  because  it  did  not  know  it. 

The  remaining  charge  of  negligence  on  the  part  of  the  de- 
fendant is  '*in  failing  to  furnish  an  engine  with  sufficient  power 
to  move  1^0.  54(3  in  the  usual  way." 

**lt  would/'  as  was  said  by  the  Court  of  Appeals  of  New 
York  in  Bajus  v.  Syracuse  Co.,  103  N.  Y.  312,  8  N.  E.  529, 
57  Am.  Rep.  723,  ^'impose  upon  every  railroad  company  very 
embarrassing,  onerous,  and  unjust  responsibilities,  if  in  the 
case  of  accidents  with  moving  trains,  it  was  to  be  the  subject 
of  inquiry  before  a  jury,  whether  the  particular  accident  might 
not  have  been  avoided  with  an  engine  of  greater  or  less  power. 
If  this  engine,  drawing  a  train  upon  a  railroad,  had  in  conse- 
quence of  its  imperfect  condition  become  stalled,  so  that  pas- 
sengers and  freight  failed  to  reach  their  destination  in  time, 
or,  if  when  placed  at  rest,  it  had  ran.  away  in  consequence  of 
the  leakage  through  its  throttle  valve,  different  questions  would 
have  been  presented  for  our  consideration.  But,  without  vio- 
lating any  rules  that  have  been  laid  down  for  the  protection  of 
employees,  we  are  constrained  to  hold  in  this  case  that  this  was 
not  as  to  the  plaintiff  a  dangerous  engine;  that  it  was  reason- 
ably safe  and  proper,  and  that  there  was  no  negligence  on  the 
part  of  the  defendant  in  putting  it  to  the  service  in  which  it 
was  employed,  and  that  therefore  upon  the  facts,  as  they  now 
appear,  the  plaintiff  has  no  cause  of  action  against  the  de- 
fendant." 

That  seems  to  us  to  be  a  correct  statement  of  the  rule  of  law 
applicable  to  cases  like  this.  But  if  the  defendant  had  been 
guilty  of  negligence,  as  to  the  plaintiff's  intestate,  in  using  the 
engine  as  it  did  in  its  then  condition,  that  negligence  was  not 
the  proximate  cause  of  the  injury,  and  therefore  it  was  not  a 
case  of  concurring  negligence.  N.  &  W,  Ry.  Co,  v.  Cromer, 
99  Va.   763,  792,  40  S.  E.  54,  and  authorities  cited.     The 
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proximate  cause  of  the  death  of  the  plaintiff's  unfortunate 
intestate,  as  clearly  appears  from  the  evidence,  was  his  own 
failure  to  comply  with  Rule  99  of  the  defendant,  which  made 
it  his  duty,  when  his  train  was  delayed  at  Wellington  more 
than  three  minutes,  and  when  it  was  stopped  west  of  that  sta- 
tion at  an  unusual  place,  to  go  back  with  danger  signals  to 
warn  any  train  moving  in  the  same  direction.  If  he  had  done 
this,  the  accident  would  have  been  avoided.  It  is  insisted, 
however,  that  it  is  not  clearly  proved  that  he  did  not  comply 
with  that  rule.  We  think  it  is;  but  if  he  did  comply  with  it, 
then  the  proximate  cause  of  the  accident  was  the  negligence 
of  his  fellow-servant,  the  conductor  on  No.  832,  in  turning  his 
engine  aroimd  at  Manassas  and  running  it  backward,  with  the 
caboose  ahead  of  it,  so  that  the  engineer  did  not  and  could  not 
see  No.  546  as  he  approached  it.  The  evidence  is  uncontra- 
dicted, that  but  for  this  change  in  the  make-up  of  the  train 
by  the  conductor,  No.  546  could  have  been  seen  and  the  col- 
lision avoided. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment 
complained  of,  and  that  it  must  be  affirmed. 


Affirmed. 
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Bicfimond. 

ViRGLNiA  Iron,  Coal  &  Coke  Co.  v.  Bobebts  &  Others. 

March  9,  1905. 
Absent,  Cardwell,  J. 

1.  Equity — Estoppel — Demurrer — Assigning    "Sew    Grounds    on   Appeal. — 

Where  a  bill  alleges  that  the  complainant  purchased  from  a  father 
a  tract  of  land  which  he  had  previously  conveyed  to  certain  of  his 
children;  that  the  complainant  knew  nothing  of  the  existence  of 
the  deed;  that  he  purchased  in  good  faith;  and  that  the  purchase 
was  made  with  the  knowledge,  acquiescence,  and  consent  of  the 
children,  this  is  sufficient  to  estop  the  children  from  setting  up  the 
conveyance  to  them  against  such  purchaser,  and  the  fact  that  they 
were  under  age  cannot  be  set  up  for  the  first  time  in  the  appellate 
court — not  having  been  stated  among  the  grounds  of  demurrer 
specifically  assigned  in  the  trial  court. 

2.  Purchaser  Pendente  Lite — Rights  Acfjuired. — The  rule  that  a  per- 

son who  acquires  an  interest  in  land  involved  in  a  pending  suit, 
and  from  a  party  litigant,  takes  subject  to  the  rights  of  the  parties 
to  the  suit  as  finally  adjudicated,  and  is  concluded  by  the  Judgment 
or  decree,  is  confined  in  its  operation  to  giving  effect  to  the  judg- 
ment or  decree  which  may  be  rendered  in  the  suit  depending  at 
the  time  of  the  purchase. 

3.  Purchaser  Pendente  Lite — Hmc  Affected. — A  purchaser  having  ac- 

tual or  constructive  notice  of  a  pending  suit  can.  only  be  held 
chargeable  with  knowledge  of  the  facts  of  which  the  record  in  the 
suit,  as  it  existed  at  the  time  of  his  purchase,  would  have  informed 
him.  He  cannot  be  charged  with  knowledge  of  facts  afterwards 
brought  into  the  case. 

4.  Purchaser  Pendente  Lite — Incident<il  Equities  of  Co-Defendant. — A 

pendente  lite  purchaser  of  land  from  one  defendant  is  not  charged 
with  implied  notice  of  equities  between  the  co-defendants,  which 
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are  not  the  subject  of  litigation  between  the  complainant  and  the 
defendants,  and  which  do  not  in  any  manner  affect  that  litigation, 
but  appear  only  incidentally. 

5.  EkiuiTY — Estoppel — In  a  suit  to  set  aside  and  have  removed,  as  a 

cloud  on  the  title  of  complainant,  a  deed  made  by  a  father  to  his 
children,  the  fact  that  the  grantees  had  a  suit,  which  their  father 
had  brought  in  his  lifetime  to  obtain  title,  revived  in  their  names 
as  heirs  merely,  and  not  as  purchasers,  does  not  estop  them  from 
asserting  their  rights  as  purchasers  in  the  present  suit 

6.  Equity — Final  Decree, — A  decree  in  suit  for  partition  which  accom- 

plishes all  the  purposes  of  the  suit,  and  leaves  nothing  further  to 
be  done  in  the  cause  except  to  settle  the  question  of  costs,  is  a 
final  decree. 

7.  EiQuiTY — Suit    for   Partition — Costs — Sale   of   Land    for    Costs — Final 

Decree. — In  a  suit  for  partition,  where  no  sale  is  necessary  and 
none  is  made  for  the  purpose  of  partition,  the  court  is  without 
jurisdiction  to  sell  the  land  assigned  to  one  of  the  parties  to  satisfy 
his  share  of  the  costs  of  partition.  The  judgment  for  such  costs 
would  probably  be  a  preferred  lien  on  the  land,  but  would  have  to 
be  enforced  like  other  judgment  liens  by  a  bill  in  equity.  If  such 
a  decree  could  be  held  to  bind  the  parties  to  the  suit,  it  certainly 
would  not  bind  a  third  party,  claiming  an  interest  in  the  land,  who 
was  not  a  party  to  the  suit,  and  had  no  notice  of  the  proceedings. 
After  the  purposes  of  the  suit  have  been  accomplished  and  costs 
decreed,  the  suit  is  ended. 

Appeal  from  decrees  of  the  Circuit  Court  of  Wise  county, 
in  a  suit  in  chancery,  wherein  appellant  was  the  complainant, 
and  the  appellees  were  the  defendants;  and  from  a  decree  in 
another  Quit,  in  which  appellees  were  the  complainants,  and  in 
which  appellant  filed  a  petition  to  rehear. 

Reversed  in  first  case. 

Appeal  dismissed  in  second  case. 

The  following  statement  of  the  facts  in  this  case  is  taken 
from  the  brief  of  counsel  for  the  appellees : 

Prior  to  1876,  one  Thomas  Rogers  died,  leaving  five  heirs, 
viz:  Louisa  Spear,  wife  of  William  Spear;  Elizabeth,  the  wife 
of   Jonathan   Richmond;    Nancy,    the   wife   of   John   Jones; 
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Evelyn,  the  wife  of  John  Venable,  and  James  M.  Rogers.  At 
the  time  of  his  death  he  claimed  to  own  a  large  boundary  of  land 
lying  in  Wise  coimty,  Virginia.  In  1875  said  James  Rogers 
and  William  Spear,  claiming  to  represent  the  said  heirs,  made 
sale  of  the  said  Rogers'  land  to  James  Hnnsucker.  This  bound- 
ary of  land  contained  821  acres.  Shortly  after  this,  James 
Himsucker  sold  a  portion  of  this  boundary  to  William  L,  Rob- 
erts, and  another  portion  to  John  llunsucker,  Roberts  and  John 
Hunsucker  agreeing  to  pay  a  certain  part  of  the  purchase 
money  directly  to  the  Rogers  heirs,  and,  after  this,  to-wit,  on 
January  5,  187G,  William  Spear,  claiming  to  be  the  agent  of 
all  the  Rogers  heirs,  executed  a  title  bond  to  James  Hun- 
sucker, William  L.  Roberts  and  John  Hunsucker,  jointly,  for 
the  whole  821  acres.  While  this  was  a  joint  title  bond  for  the 
whole  boundary,  it  was  understood  between  the  parties  that 
each  of  the  purchasers  was  to  get  a  definite  aliquot  part  thereof, 
and  was  to  be  bound  only  for  definite  parts  of  the  purchase 
money,  respectively.  This  last  paper  was  treated  by  all  of  the 
parties  as  having  superseded  the  first  contract,  and,  indeed, 
William  L.  Roberts  did  not  know  of  the  existence  of  the  first 
paper — he  knew  that  John  Hunsucker  had  purchased  the  land, 
but  did  not  know  that  he  had  a  writing  showing  his  purchase. 
In  1879  William  L.  Roberts,  James  Hunsucker  and  John 
Hunsucker  filed  their  biQ  in  equity  against  William  Spear  and 
the  Rogers  heirs,  in  which  they  set  forth  that  they  had  paid 
most  of  the  purchase  money,  but  that  they  had  ascertained 
that  William  Spear  probably  did  not  have  authority  to  make 
sale  of  said  land;  that  the  title  to  parts  of  the  land  was  de- 
fective ;  that  the  Rogers  heirs  had  agreed  to  pay  the  taxes,  but 
had  failed  to  do  so;  that  some  of  said  heirs  were  married 
women,  and  were  claiming  not  to  be  bound  by  the  said  con- 
tract ;  that  the  Rogers  heirs  had  obtained  judgments  for  a  part 
of  the  unpaid  purchase  money;  and  thereupon  they  prayed 
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that  the  said  judgments  be  enjoined ;  that  the  question  of  title 
be  enquired  into ;  that  the  Rogers  heirs  be  compelled  to  make 
them  good  title,  and  that  in  case  they  did  not  have  title  for 
parts  of  the  land  that  complainants  be  given  a  rebate  on  ac- 
count thereof,  and  for  an  account  and  general  relief. 

William  Spear  answered,  on  November  26,  1879,  asserting 
that  he  had  authority  to  make  the  sale;  that  the  Rogers  heirs 
had  good  title,  and  denying  some  of  the  payments  claimed  by 
complainants.  Thereupon  the  case  was  referred  to  L.  H.  N. 
Salyer,  commissioner,  to  report  on  title  the  number  of  acres 
in  the  boundary,-  and  the  payments  which  had  been  made  by 
complainants. 

This  case  pended  for  a  number  of  years,  and  was  referred 
and  re-referred  to  commissioners  to  report  on  the  above  ques- 
tions, the  Rogers  heirs,  or  lat  least  their  representative.  Spear, 
at  first  insisting  upon  the  specific  execution  of  the  sale  contract. 
In  the  meantime,  however,  the  land  had  very  much  increased 
in  value,  and  in  1889  the  said  heirs  filed  an  answer,  claiming 
that  the  married  women,  who  owned  a  three-fifths  interest, 
were  not  bound  by  said  contract,  and  praying  for  a  recision 
thereof. 

At  the  April  term,  1890,  the  court  entered  a  decree  holding 
that  EveljTi  Venable  and  Lou  Spear  were  not  bound  by  the 
contract ;  but,  as  it  was  claimed  that  Elizabeth  Richmond  had, 
in  her  lifetime,  made  a  conveyance  of  her  interest  to  the  plain- 
tiffs, the  question  as  to  whether  her  heirs  were  bound  by  the 
contract  was  left  open  (it  was  afterwards  decided  that  the  heirs 
of  Elizabeth  Richmond  were  not  bound).  The  court  further 
held  that  James  Rogers  was  bound  by  the  contract,  and  that 
John  Jones  and  wife,  who  had  conveyed  to  him,  were  likewise 
bound,  and  as  the  plaintiffs  elected  to  take  title  to  such  of  the 
land  as  they  could  get,  the  case  was  again  referred  to  a  com- 
missioner for  the  purpose  of  reporting  on  title.     Afterwards 
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the  duties  of  the  commissioner  were  amplified;  that  is^  he  was 
directed  to  ascertain  the  rental  value  of  the  lands,  and  also  the 
value  of  the  improvements  which  the  plaintiffs  had  put  thereon, 
etc. 

The  case  again  pended  for  a  number  of  years,  and  several 
reports  were  made  and  recommitted,  and  finally  the  court  held 
that  three-fifths  of  the  land  should  be  laid  off  to  the  said  mar- 
Tied  women  or  their  heirs,  or  assigns,  and  that  the  remaining 
two-fifths  should  be  laid  off  to  Arch  Hunsucker,  the  vendee  of 
John  and  James  Hunsucker,  and  William  Roberts,  "and  the 
latter  assignment  they  are  to  make  so  as  to  give  to  said  Arch 
Himsucker  and  W.  L.  Roberts  the  land  held  by  each  where 
they  now  live,  and  where  F.  M.  Stames  lives,  if  the  same  can 
be  done  without  prejudice  to  others  in  interest."  This  decree 
is  dated  September  9,  1893.  It  also  appointed  commissioners 
to  lay  off  the  said  lands,  ascertain  the  rental  value  during  the 
time  which  the  plaintiffs  had  had  the  same  in  possession,  the 
improvements  which  they  had  put  thereon,  etc.  The  Stames 
tract  of  land  was  a  tract  containing  forty  or  fifty  acres,  which 
had  been  conveyed  by  W.  L.  Roberts  and  his  children  to  W.  H. 
Roberts,  and  by  him  conveyed  to  F.  M.  Stames. 

On  November  22,  1893,  the  commissioners  appointed  to 
make  partition  filed  their  report,  saying  that  they  had  assigned 
to  W.  L.  Roberts  a  boundary  containing  230.17  acres,  includ- 
ing the  Stames  tract;  to  Arch  Hunsucker,  230.17  acres,  and  to 
Evelyn  Venable  and  the  heirs  of  Elizabeth  Richmond  and  Lou 
Spear  a  boundary  containing  662.43  acres. 

By  decree,  dated  September  11,  1896,  entered  by  H.  C. 
McDowell,  Special  Judge,  appointed  to  act  in  lieu  of  Hon.  W. 
T.  Miller,  Judge,  the  case  was  revived  as  to  Wm.  L.  Roberts, 
he  having  recently  died,  in  the  name  of  his  heirs,  to-wit,  James 
A.  Roberts,  William  H.  Roberts,  W.  F.  Roberts,  and  Louisa 
Roberts,  wife  of  H.  D.  Roberts,  and  Alice  Hubbard;  the  re- 
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port  of  partition  made  by  said  commissioners  was  confirmed; 
O.  M.  Vicars  was  appointed  commissioner,  with  directions  to 
convey  to  the  heirs  of  W.  L.  Roberts  the  land  assigned  to  the 
said  William  L.  Koberts,  excepting  forty-seven  acres,  the 
Stames  tract,  which  was  then  owned  by  W.  T.  Miller,  and  this 
forty-seven  acres  he  was  directed  to  convey  to  the  said  Miller ; 
and  he,  the  said  Vicars,  was  also  directed  to  convey  the  bound- 
ary assigned  to  Archibald  Hunsucker  and  to  convey  to  the  said 
Evelyn  Venable  and  the  heirs  of  Lou  Spears  and  Elizabeth 
Richmond  the  boundaries  assigned  to  them,  respectively.  On 
the  same  day,  to-wit,  September  17,  1895,  Vicars,  commis- 
sioner, filed  his  report,  setting  forth  that  he  had  executed  said 
deeds  as  directed,  and  on  the  same  day  another  decree  was  en- 
tered confirming  his  said  report.  On  the  same  day,  however, 
a  third  decree  was  entered  in  words  and  figures  as  follows,  to- 
wit:  "It  appearing  to  the  court  that  the  land  assigned  to 
Wm.  L.  Roberts  should  not  be  conveyed  to  his  heirs  in  equal 
proportions,  and  that  the  deed  made  by  O.  M.  Vicars,  commis- 
sioner, and  confirmed  by  decree  entered  herein  in  this  day,  did 
so  convey  it ;  said  decree  is,  therefore,  in  so  far  as  it  confirms 
said  conveyance  to  the  heirs  of  said  Roberts,  set  aside  and  an- 
nulled, but  said  decree  is  not  otherwise  affected,  and  the  decree 
entered  herein  appointing  said  Vicars,  commissioners,  entered 
on  the  11th  day  of  September,  1895,  is  modified  as  follows: 

Said  commissioner  will  convey  to  James  A.  Roberts  6-25, 
W.  F.  Roberts  6-25,  W.  H.  Roberts,  in  his  own  right,  6-25,  and 
to  said  W.  H.  Roberts,  as  trustee  for  the  benefit  of  the  vendee 
of  Isaac  Roberts,  deceased,  5-25;  Louisa  Roberts,  1-25,  and 
Alice  Hubbard  1-25.  Thereupon  on  the  said  day  the  said  com- 
missioner filed  another  report,  showing  that  he  had  executed 
the  deed  to  said  James  A.  Roberts  et  als.,  as  required  by  the 
said  last  decree,  and,  on  the  same  day,  a  fourth  decree  was  en- 
tered confirming  this  last  report. 
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It  will  be  observed  tliat  this  left  nothing  in  the  case  except 
the  question  as  to  the  value  of  the  improvements  which  had 
been  made  upon  the  property,  three-fifths  of  which  was  lost  by 
the  purchasers,  and  the  rental  value  thereof  since  their  pur- 
chase. On  November  25,  1896,  Commissioner  Skeen  made  his 
report  on  these  matters.  By  decree  of  December  12,  1895,  this 
report  was  recommitted.  On  March  26,  1896,  Skeen,  com- 
missioner, made  another  report  on  the  question  of  improve- 
ments and  rental  value.  This  report  was  excepted  to  by  Evelyn 
Venable,  et  als.  The  questions  raised  by  said  exceptions  were, 
on  April  14,  1896,  submitted  to  McDowell,  Special  Judge, 
to  be  heard  by  him  in  vacation. 

Xothing  more  was  done  in  the  case  until  the  April  term, 
1898,  at  which  time  a  decree  wa«  entered,  showing  the  resigna- 
tion of  Judge  H.  C,  McDowell  and  transferring  the  case  to 
Russell  county.  Apparently,  however,  the  case  was  never  ac- 
tually transferred  to  Russell  county,  and,  on  November  3, 
1898,  the  following  agreement  was  entered  into,  viz:  James 
HunsuckeVy  et  als.y  v.  Wm,  Spear,  et  al.  It  is  ^reed  by  the 
undersigned  that  R.  T.  Irvine  may  hear  and  decide  the  ques- 
tion of  costs  involved  in  the  cause  of  James  Hunsucker,  et  a/., 
V.  ^^■m.  Spear,  et  al.,  and  that  his  decisions  shall  have  the  same 
force  and  effect  a^  if  rendered  bv  Circuit  Court  of  Russell 
county.  We  further  agree  that  he  may  sit  now  or  at  any- time 
hereafter  fixed  without  sitting  in  the  term  time  of  said  court, 
and  that  his  decree  in  the  cause  mav  be  entered  of  record  as 
and  for  said  judge. 

Witness  the  following  signatures,  this  3rd  day  of  November, 
1898. 

A.  L.  PRIDEMORE, 
Atty.  for  Elizabeth  Richmond   &  Lou  Spear,  deceased,   and 
Evelyn  Venable. 

O.  M.  VICARS, 
Attv.  for  Archibald  Hunsucker. 
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This  agreement  was  not  signed  by  any  one  representing  W. 
L.  Eoberts  or  his  children,  but,  as  a  matter  of  fact,  he  was  then 
represented  by  Judge  W.  T.  Miller,  and,  as  will  hereafter  be 
shown,  the  said  Miller  consented  to  this  agreement.  There- 
after, to-wit,  on  April  12,  1899,  Special  Judge  R.  T.  Irvine 
passed  a  decree,  reciting:  "This  cause  came  on  this  day,  to 
be  heard  before  E.  T.  Irvine,  a  member  of  the  bar,  practicing 
in  this  court,  selected  by  the  plaintiff  and  defendant  to  preside 
at  the  trial  of  this  cause,  pursuant  to  section  3131,  Code  of 
1887,  the  judge  holding  this  court,  having  entered  an  order 
certifying  that  he  is  so  situated  as  to  render  it  improper,  in 
his  judgment,  for  him  to  decide  or  preside  at  the  trial  of  this 
cause,  and  thereupon  the  said  cause  having  been  heretofore 
fully  argued  by  counsel  for  all  the  parties  in  interest,  and  it 
being  admitted  that  all  the  questions  arising  in  the  cause  have 
been  settled  and  adjusted  between  the  parties  except  the  ques- 
tions as  to  the  cost  which  should  be  taxed,  the  amount  thereof, 
and  in  what  proportions,  and  by  which  of  the  parties  hereto 
the  same  should  be  paid;  and  the  court  having  maturely  con- 
sidered the  argument  of  coimsel,  the  bill,  cross-bill,  answers, 
depositions  of  witnesses,  commissioner's  report  in  a  written 
opinion  filed  in  the  cause,  doth  adjudge,  order  and  decree." 
Thereupon  it  was  decreed  that  a  certain  part  of  the  costs 
claimed  should  be  disallowed,  and  that  the  balance  thereof 
should  be  paid  in  various  proportions  by  the  several  parties  to 
the  suit,  and  that  William  L.  Roberts  should  pay  one-fifth  of  a 
certain  item  of  costs,  the  total  of  which  amounted  to  $200,  and 
that  "all  the  aforesaid  sums  are  decreed  to  be  liens  upon  the 
interests  in  the  land  ovnied  by  those  against  whom  said  costs 
are  decreed." 

Observe  that  this  left  nothing  whatever  to  be  done  in  the 
case,  except  the  collection  of  the  costs  and  the  distribution 
thereof.     The  record  does  not  show  what  had  become  of  the 
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questions  raised  with  reference  to  the  rental  value  of  the  lands 
and  the  improvements  put  thereon,  but,  as  a  matter  of  fact, 
all  of  these  matters  had  been  settled  by  compromise  outside 
of  court. 

The  next  step  taken  in  the  case  was  on  September  10,  1901^ 
at  which  time  a  decree  was  entered  by  Irvine,  Special  Judge, 
reciting  that  as  the  costs  decreed  against  W.  L.  Roberts  had  not 
been  paid,  O.  M.  Vicars  was  appointed  special  commissioner  to 
sell  the  land  heretofore  assigned  to  the  said  heirs  of  W.  L. 
Roberts,  or  so  much  thereof  as  might  be  necessary,  to  pay  said 
costs.  On  December  11,  1901,  said  Vicars,  Special  Commis- 
sioner, made  his  report,  showing  that  he  had  exposed  the  said 
land  to  sale,  pursuant  to  said  decree,  and  that  the  same  had  been 
purchased  by  W.  H.  Roberts  for  $42.00.  The  date  of  this  re- 
port does  not  appear  in  the  report  itself,  but  is  shown  in  the  fol- 
lowing decree.  This  decree,  entered  April  8,  1902,  confiiiiis  the 
said  report,  and  empowers  Vicars,  commissioner,  to  make  a 
deed  to  Roberts.  On  the  same  day  said  conmaissioner  executed 
the  said  deed  and  made  report  thereof,  and,  on  the  same  day, 
another  decree  was  entered  in  the  cause,  confirming  the  said 
report  and  deed.  This  was  the  last  decree  entered  in  the 
original  proceedings  in  the  said  cause,  except  on,  viz.,  decree  of 
April  10,  1903,  which  recites  that  H.  A.  W.  Skeen,  receiver 
in  the  said  cause,  had  been  unable  to  ascertain  all  of  the  per- 
sons who  were  entitled  to  the  said  costs,  and  directing  the  said 
Skeen  to  pay  the  costs  to  the  clerk  of  the  court,  who  should 
hold  the  same  subject  to  the  order  of  the  persons  entitled 
thereto,  and  striking  the  case  from  the  docket. 

We  come  now  to  the  subsequent  proceedings  taken  by  the  ap- 
pellants in  this  cause,  but,  before  detailing  the  same,  it  will  be 
necessary  to  go  back  and  state  some  transactions  which  occurred 
in  pais. 

By  deed  dated  April  26,   1882,   William  L.  Roberts  con- 
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veyed  to  his  children — J.  A.  Roberts,  Wade  H.  Roberts,  Isaac 
Roberts,  Wm.  F.  Roberts  and  Geneva  Roberts — "in  consider- 
ation of  natural  love  and  affection  he  has  for  the  said  parties 
of  the  second  part,"  a  tract  of  land,  "containing  246  acres  or 
thereabouts,  embracing  lands  he  bought  of  the  Rogers'  as  well 
as  land  he  obtained  by  what  is  called  Court  Title,"  and  also 
certain   articles  of  personal  property.     This  deed   was  duly 

recorded  on  the day  of  1883.     It  will  be  observed  that 

the  grantees  in  this  deed  were  not  all  of  the  children  of  the 
said  W.  L.  Roberts;  that  is,  two  of  the  said  children,  viz: 
Louisa,  the  wife  of  H.  D.  Roberts,  and  Alice,  the  wife  of 

Hubbard,  were  left  out  of  this  deed,  and  only  his 

boys  and  Geneva,  his  unmarried  daughter,  were  included 
therein. 

By  deed,  dated  the day  of ,  the  said 

W.  L.  Roberts  and  the  aforesaid  children,  to  whom  he  had  pre- 
viously conveyed  all  of  said  land,  made  a  deed  to  W.  H.  Rob- 
erts, conveying  to  him  about  forty  or  fifty  acres  of  the  said 
land.  This  forty  or  fifty  acres  is  included  in  the  land  in  con- 
troversy, and  what  is  known  as  the  "Stames  Tract,"  and  was, 

as  above  shown,  conveyed  by  W.  H.  Roberts  to 

Stames,  and  by  him  sold  to  W.  T.  Miller,  and  conveyed  by 
Commissioner  Vicars,  in  the  suit  of  Hunsucher  v.  Spear,  to 
the  said  Miller,  in  the  year  1895.* 

On  April  27,  1887,  William  L.  Roberts  and  wife  made  a 
deed  to  James  C.  Greenway  and  James  C.  Warner,  by  which 
they  conveyed  "all  the  coal  lying  and  being  upon  and  under 
our  farm,  containing  400,  situated  on  Guests  river,  in  the 
county  of  Wise,  State  of  Virginia,  being  my  land,  and  adjoin- 
ing the  lands  of  W.  H.  Roberts,  John  Hunsucker,  Wm.  Rob- 
inett,  William  R.  Davidson  and  C.  A.  Day,  with  the  right,  etc." 

♦By  Rbpobtbb.— This  deed  was  prior  to  the  Greenway  and  Warner  and  Barrett  and 
Trigg  deeds.  The  appellants  claimed  that  the  ** forty  or  fifty  acres**  is  the  '*W.  H. 
Roberts  land'*  referred  to. 
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By  deed  dated  June  29,  1887,  William  L.  Roberts  and  wife 
conveyed  to  O.  Barrett,  Jr.,  and  T.  P.  Trigg  "all  the  coal  lying 
and  being  upon  our  farm,  containing  37  acres,  situated  on 
Guests  river,  in  the  county  of  Wise,  State  of  Virginia,  being 
my  land,  and  adjoining  the  lands  of  John  Wampler,  Rives 
Davidson  and  Captain  Day,  and  my  own  tract  of  land,  on 
which  I  have  sold  the  coal,  with  the  right,"  etc. 

It  is  claimed  that  these  two  tracts  of  land  conveyed  to  Green- 
way  and  Warner,  and  Barrett  and  Trigg,  embrace  the  lands  in 
controversy.     .     .     . 

Thereafter,  by  divers  mesne  conveyances,  the  title  of  Green- 
way  and  Warner  and  Barrett  and  Trigg,  whatever  it  was,  in 
and  to  the  said  two  tracts  of  land,  passed  to  and  became  vested 
in  the  Virginia  Iron,  Coal  &  Coke  Company. 

Xote  here  that  the  children  of  Wm.  L.  Roberts,  under  the 
deed  of  1882,  to  them  became  lis  pendens  purchasers,  as  did 
likewise  Greenway  and  Warner  and  Barrett  and  Trigg  under 
their  deeds  of  1887.  Wm.  L.  Roberts,  at  the  time  of  these 
deeds,  owned  only  an  equity  in  the  property,  the  legal  title 
being  outstanding  in  the  Rogers  heirs,  the  suit  of  Hunsucker 
V.  Spear  against  the  Rogers  heirs,  for  the  purpose  of  getting  in 
the  title,  having  been  brought  in  1879,  and  being  still  on  the 
docket. 

By  deed  dated  December  30,  1897,  James  A.  Roberts  and 
wife  conveyed,  inter  alia,  to  W.  H.  Roberts  their  interest  in 
the  land  in  controversy,  viz:  a  six  twenty-fifths  interest  which 
had  been  conveyed  to  James  A.  Roberts  by  O.  M.  Vicars,  com- 
missioner, in  1895 ;  and  by  deed  dated  January  14,  1898,  W.  F. 
Roberts  and  wife  conveyed  their  interest  in  the  said  land,  viz : 
a  six  twenty-fifths  interest,  which  had  been  conveyed  to  W.  F. 
Roberts  by  O.  M.  Vicars,  commissioner,  in  1895. 

These  deeds,  together  with  the  deed  from  O.  M.  Vicars,  com- 
missioner, to  W.  H.  Roberts  et  als.y  conveyed  to  W.  H.  Roberts 
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the  whole  of  the  land  in  controversy,  except  an  undivided  one 
twenty-fifth  owned  by  Louisa  RobertSj  and  an  undivided  one 
twenty-fifth  owned  by  Alice  Hubbard,  and  at  the  time  of  the 
sale  by  Vicars,  commissioner,  in  1901,  at  which  sale  W.  H. 
Roberts  bought  in  the  land  for  the  sum  of  $42.00 ;  he  already 
owned  the  whole  interest  therein,  except  the  said  two  twenty- 
fifths  interest  owned  by  Louisa  Roberts  and  Alice  Hubbard, 
as  aforesaid. 

Another  fact  needs  to  be  here  noted,  viz:  Geneva  Roberts, 
one  of  the  grantees  in  the  deed  from  W.  L.  Roberts,  dated  April 
26,  1882,  died  before  the  date  of  the  death  of  her  father,  and, 
Isaac  Roberts,  another  of  the  said  grantees,  had  likewise  died. 
The  said  Isaac  Roberts  had,  however,  sold  his  interest  in  the 
said  land  before  his  death. 

We  come  now  to  the  recent  proceedings  instituted  by  the  ap- 
pellants herein.  On  September  8,  1902,  Henry  K.  McHarg  and 
Archer  A.  Phlegar,  receivers  of  the  Virginia  Iron,  Coal  &  Coke 
Company,  filed  a  petition  in  the  old  suit  of  Hunsuclcer  v.  Spear^ 
setting  forth  the  aforesaid  deeds  from  W.  L.  Roberts  to  Green- 
way  and  Warner  and  Trigg  and  Barrett,  and  chain  of  title 
down  to  McHarg  and  Phlegar;  that  Roberts  did  not  have  legal 
title  in  1887 ;  that  the  said  suit  of  Hunsvbcker  v.  Spear  was  in- 
stituted to  extract  title,  and  that  title  was  finallv  conveved  bv 
Vicars,  commissioner,  to  James  A.  Roberts  et  ah.,  heirs  of 
Wm.  L.  Roberts,  and  setting  forth,  also,  a  decree  settling  the 
question  of  costs  and  the  sale  made  by  Vicars,  commissioner, 
and  the  purchase  by  W.  H.  Roberts ;  and  alleging  further  that 
the  Virginia  Iron,  Coal  &  Coke  Company  had  recently  discov- 
ered that  W.  H.  Roberts  was  asserting  title  to  the  land  under 
the  said  deeds  to  him;  that  Irvine,  in  the  year  1900,  had  been 
attorney  for  W.  H.  Roberts,  and  that  the  decrees  passed  by 
him  in  the  said  suit  were  void;  that  the  deed  of  1882  from 
Roberts  to  his  children  fraudulent  and  void ;  that  W.  H.  Rob- 
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erts  was  estopped,  both  by  matters  of  record  and  by  facts  in 
paiSy  from  asserting  title  to  the  said  land;  that  W.  H.  Roberts 
had  contracted  to  sell  an  interest  in  the  land  to  T.  M.  Alder- 
son;  and  thereupon  they  prayed  that  the  said  W.  H.  Roberts 
and  T.  M.  Alderson  be  made  parties  defendant  to  said  petition, 
and  that  the  sale  made  by  Commissioner  Vicars,  conveying 
said  land  to  Roberts,  in  1902,  the  decree  confirming  said  sale, 
the  deed  from  Vicars,  commissioner,  to  Roberts,  the  decree 
confirming  the  same,  and  the  contract  between  Roberts  and 
Alderson  be  set  aside  and  vacated. 

At  the  same  time,  to-wit,  September,  1902,  the  said  McHarg 
and  Phlegar  and  the  Virginia  Iron,  Coal  &  Coke  Company  filed 
in  the  Circuit  Court  of  Wise  county  what  they  claimed  was  an 
original  bill,  setting  up  substantially  the  same  facts  set  forth 
in  the  said  petition  and  praying  for  exactly  the  same  relief  as 
prayed  for  in  their  petition,  and  also  for  the  following  addi- 
tional relief,  viz:  that  the  deed  of  1882  from  Roberts  to  his 
children  be  declared  void,  and  that  the  other  deeds  from  W, 
F.  Roberts  and  James  A.  Roberts,  and  likewise  the  deed  from 
O.  M.  Vicars,  commissioner,  to  James  A.  Roberts  et  als.,  dated 
in  1895,  be  cancelled  and  set  aside,  in  so  far  as  they  affect  the 
coal  and  mining  privileges  on  the  said  land. 

Roberts  and  Alderson  filed  a  plea  in  this  last-named  suit  set- 
ting forth  the  pendency  of  the  petition  in  the  suit  of  Hunsucker 
V.  Spear,  and  insisting  that  the  complainants  ought  not  to  be 
allowed  to  prosecute  said  petition  and  also  said  suit.  By  a  de- 
cree of  December  9,  1902,  complainants  were  required  to  elect 
which  of  said  causes  of  action  they  would  prosecute,  and  there- 
upon elected  to  prosecute  the  said  original  suit,  as  they  termed 
the  same.  Thereafter  complainants  file3  an  amended  and 
supplemental  bill  on  February  18,  1903,  and  shortly  thereafter 
a  second  amended  and  supplemental  bill.  These  amended  and 
supplemental  bills  set  forth  substantially,  but  in  more  amplified 
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form,  the  alleged  facts  set  forth  in  the  original  bill,  the  only 
additional  allegations,  perhaps,  being  that  the  Virginia  Coal  i: 
Iron  Company  had  made  some  contract  concerning  the  land  in 
controversy  with  W.  H.  Roberts,  and  should  be  made  a  party 
to  the  suit,  and  that  complainants  were,  also,  at  the  time  of  the 
commencement  of  the  suit,  in  the  actual  possession  of  the  coal 
and  mining  rights  claimed  by  them,  and,  also,  that  Geneva 
Roberts  died  before  her  father,  and  that  they  were  at  least  en- 
titled to  her  interest  in  the  said  land  on  the  ground  that  her 
interest  in  the  said  land  had  passed  to  her  father,  and  had  inured 
to  their  benefit  bv  reason  of  the  deed  from  her  father  to 
Greenway  and  Warner  and  Trigg  and  Barrett. 

The  defendants,  Roberts,  Alderson  and  the  Virginia  Coal  & 
Iron  Company  filed  a  demurrer  to  the  bill,  as  amended,  sotting 
forth  divers  grounds  of  demurrer.  The  court,  on  April  11, 
190^3,  sustained  the  demurrer  and  dismissed  the  said  bill. 

On  September  15,  1903,  complainants  filed  what  they  called 
a  ''Bill  of  Review''  to  the  foregoing  decree  of  April  11, 
1903.  In  this  bill  of  review  they  set  forth  at  great  length 
all  the  previous  proceedings,  but  allege  no  new  matter 
whatever,  except  that  they  had  discovered  that  the  case  of 
Hunsncher  v.  Spear  had,  in  1898,  been  removed  to  Russell 
count V,  and  had  never  been  transferred  back  to  Wise  countv; 
and  that,  therefore,  the  orders  entered  by  IrWne,  Special  Judge, 
in  1899  and  1902  were  void  for  want  of  jurisdiction. 

Defendants  demurred  to  this  bill  on  the  ground  that  it  was 
a  bill  of  review  to  a  bill  of  review,  and,  also,  because  there  was 
no  error  on  the  face  of  the  record,  and  the  bill  did  not  allege 
after  discovered  evidence. 

They  also  at  the  same  time  filed  a  plea,  wherein  they  set  forth 
that,  although  the  record  did  not  show  that  the  said  case  of 
Hnnsacher  v.  Spear  had  ever  been  transferred  back  from  Rus- 
sell county  to  Wise  county,  yet  that  all  of  the  parties  to  the 
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case  Lad  agreed  that  an  order  should  be  entered,  transferring 
it  back  to  Wise  county,  and  thought  that  such  a  decree  had  been 
entered,  and  thereafter  proceeding  in  the  case  as  if  such  an 
order  had  been  entered,  agreed  upon,  Irvine,  as  Special  Judge, 
contested  their  rights  with  reference  to  costs  before  him,  and 
finally  got  a  decree  from  him  with  reference  thereto,  and  that 
all  parties  and  privies  were  now  estopped  from  denying  the 
validity  of  the  decrees  as  entered  by  Irvine. 

In  this  bill  the  deposition  of  Mr.  Irvine  was  taken,  in  which 
he  shows  that  W.  H.  Koberts,  who  was  the  active  one  of  the 
Koberts  children,  and  who  represented  the  others,  together 
with  W.  T,  Miller,  who  was  acting  as  his  adviser,  and  also  coun- 
sel representing  the  Ilimsucker  interests  and  the  Kogers  inter- 
ests, appeared  before  him  on  the  hearing  of  the  case  with  ref- 
erence to  costs,  filed  briefs.,  etc.,  without  ever  making  any  ob- 
jection to  his  acting  as  judge,  and  that  he  accordingly  went  on 
and  passed  upon  the  questions  submitted  to  him. 

This  cause  came  on  to  be  heard  upon  the  foregoing  pleadings 
and  proof  on  the  7th  of  April,  1904,  at  which  time  His  Honor, 
Judge  Skeen,  entered  a  decree  overruling  the  demurrer,  but, 
being  of  opinion  that  there  was  no  ground  for  a  bill  of  review, 
the  said  alleged  bill  of  review  was  dismissed  and  the  cause 
stricken  from  the  docket.  Thereupon  the  complainants  prayed 
an  appeal  from  the  decree  of  April  11,  1903,  dismissing  their 
original  bill,  from  the  decree  of  April  7,  1904,  dismissing 
their  said  alleged  bill  of  review,  and  from  the  decree  of  April 
10,  1903,  striking  the  suit  of  Hunsucker  v.  Spear  from  the 
docket.     Which  appeal  was  granted. 

D.  D.  Hull,  G,  C.  Peery  and  Bond  &  Bruce,  for  the  appellant. 

E,  M.  Fulton,  0.  M.  Vicars  and  Bullitt  &  Kelley,  for  the 
appellees. 
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Buchanan,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  for  Wise 
county,  sustaining  a  demurrer  to  a  bill,  as  amended,  filed  by 
the  appellant  against  the  appellees,  and  dismissing  the  same; 
to  a  decree  dismissing  a  bill  of  review  filed  by  the  appellant,  to 
review  that  decree;  and  to  a  decree  striking  from  the  docket 
the  cause  of  Hunsucker^  &c.  v.  Spear,  &c.,  in  which  the  appel- 
lant's bill,  as  amended,  was  asked  to  be  treated  as  a  petition  to 
rehear.  The  object  of  appellant's  bill  was  to  remove  a  cloud 
upon  its  title  to  certain  coal  and  mineral  rights  claimed  by  it. 

It  is  insisted  by  the  appellees  that  the  demurrer  to  the  bill 
of  the  appellant,  as  amended,  was  properly  sustained  upon  sev- 
eral grounds.  First,  because  the  deed  of  W.  L.  Roberts  to  his 
children,  dated  April  26,  1882,  passed  to  his  said  children  all 
his  right,  title,  and  interest  in  the  land  m  controversy,  and, 
therefore,  the  deeds  made  by  him  to  Greenway  and  Warner, 
and  to  Barrett  and  Trigg,  in  the  year  1887,  passed  no  interest 
whatever  in  the  lands. 

The  appellant,  in  its  amended  bill,  attacks  the  deed  of  April 
26,  1882,  upon  two  grounds :  First,  that  it  was  voluntary  and 
fraudulent;  and,  second,  that  the  grantees  in  it  are  estopped 
from  setting  it  up  as  against  the  appellant. 

The  appellees  insist  that  the  charge  in  the  bill  (and  when  we 
speak  of  the  bill  we  mean  the  bill  as  amended),  that  the  deed 
was  voluntary  and  fraudulent,  is  not  sufficiently  definite  and 
specific,  and  that  the  facts  relied  on  to  show  that  the  deed  was 
fraudulent  as  against  the  appellant  or  those  under  whom  it 
claims,  should  have  been  set  forth. 

This  objection  to  the  bill  is  well  taken;  but  that  defect  was 
not  sufficient  to  justify  the  court  in  sustaining  the  demurrer  to 
the  bill,  if  the  allegations  of  the  bill  are  sufficient  to  estop  the 
grantees  in  the  deed  of  April  26, 1882,  or  those  who  claim  under 
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them^  from  asserting  rights  under  it  to  the  prejudice  of  the  ap- 
pellant, or  those  under  whom  it  claims. 

The  estoppel  set  up  in  the  bill  is  of  two  kinds — estoppel  by 
the  record,  and  estoppel  in  pais.  As  the  question  of  estoppel 
by  the  record  belongs  more  properly  to  another  ground  of  de- 
murrer it  will  not  now  be  considered. 

As  to  the  estoppel  in  pais.  The  bill  alleges,  in  substance, 
that  Wade  H.  Koberts,  one  of  the  grantees  in  the  deed  of  April 
26,  actively  participated  in  the  negotiations  that  led  up  to  the 
sales  by  W.  L.  Roberts  to  Green  way  and  Warner,  and  to  Bar- 
rett and  Trigg,  and  induced  them  to  purchase ;  that  said  sales 
were  made  by  W.  L.  Eoberts  with  the  knowledge,  acquiescence, 
and  consent  of  the  grantees  in  the  deed  of  April  26 ;  and  that 
Greenway  and  Warner,  and  Barrett  and  Trigg,  and  the  parties 
through  whom  the  appellant  claims,  each  and  all  of  them,  at 
the  time  of  their  respective  purchases,  had  no  knowledge  or 
notice  of  the  alleged  deed  of  April  26,  but  that  they  and  each 
of  them  purchased  in  good  faith,  relying  upon  the  assurances, 
representations,  and  conduct  of  the  said  Wade  H.  Roberts  and 
the  other  grantees  in  that  deed. 

If  these  allegations  are  true,  and  upon  demurrer  they  must 
be  so  treated,  they  are  suflBcient  to  estop  the  grantees  in  the 
deed  of  April  26  from  claiming  any  rights  under  it  to  the 
prejudice  of  the  appellant  (C.  &  0.  Ry.  Co.  v.  Walker,  100  Va. 
69,  40  S.  E.  633,  and  authorities  cited),  unless,  as  is  urged,  the 
bill  was  defective  in  not  specifically  alleging  that  the  grantees 
therein  had  reached  their  majority  when  their  father  and 
grantor  made  his  sales  to  Greenway  and  Warner,  and  Barrett 
and  Trigg. 

The  deed  of  April  26  provides  that  the  grantees  therein  and 
neither  of  them  have  the  right  to  sell  or  dispose  of  the  real 
and  personal  property  embraced  in  the  deed,  nor  any  part 
thereof,  until  they  arrive  at  the  age  of  twenty-one  years.    The 
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bill  does  not  specifically  allege  that  the  grantees  had  reached 
their  maturity  at  the  time  the  sales  to  Greenway  and  Warner 
and  to  Barrett  and  Trigg  were  made,  but  it  does  charge  that 
they  were  made  with  their  consent,  which  could  not  be  true 
ordinarily  unless  they  had  reached  the  age  of  twenty-one  years. 
The  appellant,  as  appears  from  its  reply  brief,  construes  the 
language  as  averring  that  the  grantees  had  reached  their  ma- 
jority. Whether  or  not  this  averment  would  have  been  suffi- 
cient in  setting  up  the  estoppel  if  that  question  had  been  raised 
at  the  proper  time,  it  is  not  necessary  to  determine.  The 
grounds  of  demurrer  relied  on  in  the  Circuit  Court  were  speci- 
fically stated.  The  objection  now  under  consideration  was  not 
one  of  them.  If  the  objection  had  been  made  in  the  trial  court, 
the  defect,  if  it  be  one,  might  have  been  remedied  without  costs 
or  delay.  It  is  purely  technical  and  will  not  in  the  slightest 
degree  affect  the  rights  of  the  parties  on  the  merits,  as  the 
same  proof  will  be  required  to  sustain  the  allegation  as  made 
as  would  be  necessary  if  the  bill  had  specifically  charged  that 
the  grantees  had  reached  their  majority. 

The  next  ground  relied  on  here  by  the  appellees  to  show  that 
the  demurrer  to  the  bill  was  properly  sustained  is  that  the  ap- 
pellant and  those  under  whom  it  claims  purchased  during  the 
pendency  of  the  suit  of  Jlunsucker  and  others  v.  Spears  and 
otherSy  and  are  conclusively  boimd  by  the  proceedings  in  that 
cause,  by  which  certain  of  the  children  of  W.  L.  Roberts, 
grantees  in  the  deed  of  April  26,  1882,  who  were  also  pendente 
lite  purchasers,  acquired  absolute  title  to  the  land  in  contro- 
versy. 

In  the  year  1879  tlohn  Hunsucker,  »Tames  Hunsucker  and 
W.  L.  Roberts  instituted  a  suit  in  the  Circuit  Court  for  Wise 
county  against  the  heirs  of  Thomas  Rogers  and  others,  for  the 
purpose  of  having  a  contract  for  the  sale  of  a  tract  of  land 
(which  includes  the  land  in  controversy),  entered  into  by  the 
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complainants  in  that  suit  with  the  heirs  of  Thomas  Kogers, 
specifically  executed,  and  also  to  have  a  partition  of  the  land, 
made  by  the  complainants  between  themselves  confirmed.  By 
a  decree  entered  in  that  cause,  the  contract  of  sale  was  specifi- 
cally executed  as  to  a  part  of  the  land,  and  partition  made  be- 
tween the  parties  to  the  suit.  Before  the  report  of  partition 
was  confirmed,  W.  L.  Roberts  departed  this  life,  and,  on  motion 
of  his  children,  the  suit  was  revived  in  their  names,  as  his  heirs. 
At  that  term  of  the  court  (September,  1895,)  the  report  of 
partition  was  confirmed,  and  O.  M.  Vicars  was  appointed  a 
commissioner  to  convey  to  the  heirs  of  W.  L.  Roberts  the  land 
assigned  him  in  the  partition,  except  a  certain  tract  of  47  acres. 
Pursuant  to  that  decree  the  commissioner  executed  a  deed  to 
the  said  heirs  of  W.  L.  Roberts.  During  the  same  term  the 
court  set  aside  that  conveyance  by  a  decree,  in  which  it  is  re- 
cited that,  "it  appealing  to  the  court  that  the  land  assigned  to 
Wm.  L.  Roberts  should  not  be  conveyed  to  his  heirs  in  equal 
proportions,"  and  directed  that  the  commissioner  should  convey 
to  James  A.  Roberts,  W.  F.  Roberts  and  W.  H.  Roberts,  each, 
6-25;  to  Louisa  Roberts  and  Alice  Hubbard,  each,  1-25;  and 
to  W.  H.  Roberts,  as  trustee,  &c.,  of  Isaac  Roberts,  deceased, 
5-25  of  the  land.  The  land  was  conveyed  to  these  parties  in 
accordance  with  that  decree  by  the  commissioner,  report  made 
to  the  court,  and  his  report  confirmed. 

The  proceedings  in  the  case  of  Hunsucker  and  others  v. 
Spears  and  others,  which  resulted  in  the  conveyance  last  men- 
tioned, it  is  insisted  bv  the  appellees,  was  an  adjudication  that 
the  grantees  in  the  deed  of  April  26,  1882,  were  entitled  to  the 
land  in  controversy,  and  conclusively  binds  the  appellant,  and 
those  under  whom  it  claims,  all  of  them  being  pendente  lite 
purchasers. 

The  general  rule  is  that  a  person  who  acquires  an  interest  in 
land  involved  in  a  pending  suit,  and  from  a  party  litigant,  takes 
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subject  to  the  rights  of  the  other  parties  to  the  suit  as  finally 
adjudicated  and  is  concluded  by  the  judgment  or  decree, 
whether  he  becomes  a  party  to  the  suit,  and  has  a  day  in 
court,  or  not.  This  rule  is  necessary  to  give  effect  to  the  pro- 
ceedings of  courts  of  justice.  Without  it  the  administration 
of  justice  might,  in  all  cases,  be  frustrated  by  successive  aUen- 
ations  of  the  property  which  was  the  subject  of  litigation,  pend- 
ing the  suit,  so  that  every  judgment  or  decree  would  be  ren- 
dered  abortive  where  the  recovery  of  specific  property  was  the 
object.  *^But  while  there  is  no  principle  in  the  law,"  as  was 
said  by  Judge  Tucker  in  French  v.  Loyal  Co.,  &c.,  5  Leigh,  at 
p.  681,  '*more  essential  to  the  administration  of  justice  than 
the  doctrine  of  lis  pendens,  when  properly  understood,  there 
is  none  which  is  attended  with  greater  occasional  hardship;  nor 
would  any  be  more  pernicious,  if  extended  beyond  its  proper 
limits."  It  is,  therefore,  "confined,"  as  was  said  by  Judge 
Green  in  Newman  v.  Chapmany  2  Band.  93,  102,  103,  (the 
leading  case  in  this  State  on  the  subject),  "in  its  operation  to 
the  extent  of  the  policy  on  which  it  was  founded;  that  is,  to 
give  effect  to  the  judgment  or  decree  which  might  be  rendered 
in  the  suit  depending  at  the  time  of  the  purchase."  See  French 
v.  Loyal  Co,,  supra,  681-3. 

Applying  these  well  settled  principles  to  the  facts  of  the  case 
of  Jlunsucker  and  others  v.  Spears  and  others,  do  the  proceed- 
ings in  that  cause  which  resulted  in  a  conveyance  of  the  land 
in  controversy  to  the  grantees  in  the  deed  of  April  26,  1882, 
conclude  the  appellant  from  setting  up  claim  to  the  coal  and 
mining  rights  in  the  land  as  against  the  grantees  in  that  deed  ? 
Xeither  the  grantees  in  the  deed  of  April  26,  1882,  as  such, 
nor  the  appellant,  nor  those  under  whom  it  claims,  were  ever 
parties  to  that  suit.  W.  L.  Roberts,  the  vendor  of  both  sets  of 
claimants,  was  a  party  until  his  death.  Then  the  suit  was  re- 
vived upon  the  motion  of  his  heirs,  and  afterward  prosecuted 
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in  their  names  as  heirs^  not  as  purchasers.  The  question, 
whether  the  grantees  in  the  deed  of  April  26,  1882,  or  the  ap- 
pellant had  the  better  right  to  the  coal  and  mining  rights  in- 
volved in  this  case,  was  not  in  issue  in  that  case.  A  decision 
of  that  question  was  wholly  unnecessary  in  determining  the 
questions  which  were  in  issue.  There  was  nothing  in  the  record 
of  that  suit,  at  the  time  of  the  purchases  of  Greenway  and 
Warner,  and  of  Barrett  and  Trigg,  which  could  have  given 
them  notice,  actual  or  constructive,  that  the  question  of  the 
rights  of  the  grantees  in  the  deed  of  April  26,  1882,  was  in- 
volved in  that  case.  It  could  not  have  been  involved  in  it  at 
that  time,  for  the  vendees  in  that  deed  were  not  then  parties 
to  that  suit  in  any  capacity  whatever. 

A  purchaser  having  actual  or  constructive  notice  of  a  pend- 
ing suit  can  only  be  held  chargeable  with  knowledge  of  the 
facts  of  which  the  record  in  the  suit,  as  it  existed  at  the  time 
of  his  purchase,  would  have  informed  him.  He  cannot  be 
charged  with  knowledge  of  facts  afterwards  brought  into  the 
case.  Davis  v.  ChristiaUy  £c.,  15  Gratt.  11 ;  Stout  v.  Phillippi 
Mfg.  Co.,  23  S.  E.  (W.  Va.)  571,  56  Am.  St.  843. 

But  even  if  it  did  appear  in  the  record  of  that  court,  as  ap- 
pellees insist,  that  the  grantees  in  the  deed  of  April  26,  1882, 
had  some  interest  in  or  claim  to  the  land  which  W.  L.  Roberts 
was  seeking  to  have  assigned  him,  it  only  appeared  incidentally, 
and  did  not  in  any  manner  affect  the  litigation  between  the 
complainants  and  defendants  in  that  suit ;  and  a  decision  as  to 
the  validity  of  such  claim  was  not  essential  to  giving  complete 
relief  under  the  pleadings  in  the  case.  In  such  a  case,  even 
where  the  person  whose  interest  only  incidentally  appears  is  a 
party  to  the  suit,  an  adjudication  of  such  a  claim  does  not  bind 
a  pendente  lite  purchaser  who  has  no  notice  of  such  claim ;  and 
for  a  much  stronger  reason  it  would  not  bind  where  such  person 
was  not  a  party  to  the  suit. 

Vol.  cin — 86 
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In  the  case  of  Bellamy  v.  Sabine^  1  De  G.  &  Jo.  666,  the 
question  was  raised,  how  far  a  purchaser  from  a  pendente  lite 
defendant  is  affected  by  the  right  of  another  defendant  in  that 
same  suit.  It  was  there  said  that  it  seems  where  a  person  with- 
out notice  of  a  suit  purchases  from  one  of  the  defendants 
property  which  is  the  subject  of  it,  he  is  not  in  consequence  of 
the  pendency  of  the  suit  affected  by  the  equitable  title  of  an- 
other defendant  which  appears  on  the  face  of  the  proceedings, 
but  of  which  he  has  no  notice,  and  to  which  it  is  not  necessary 
for  any  purposes  of  the  suit  to  give  effect.  White  &  Tudor's 
Lead.  Cas.  in  Eq.,  Vol.  2,  pt.  1,  p.  142. 

In  Freeman  on  Judgments  (4  Ed.),  sec.  200,  it  is  said,  in 
discussing  the  doctrine  of  lis  pendens,  that  "if  in  an  action  by 
one  plaintiff  against  two  or  more  defendants,  it  appears  from 
the  pleadings  that  one  of  the  defendants  has  certain  equities 
against  others,  but  those  equities  do  not  in  any  way  affect  the 
present  litigation  between  the  plaintiff  and  defendants,  and  the 
rights  of  the  defendants  between  each  other  are  not  sought  to 
be  determined,  no  lis  pendens  can  be  created  beyond  the  pur- 
poses of  the  suit,  and  an  alienee  of  one  of  the  defendants  is  not 
charged  with  implied  notice  of  the  equities  between  the  co-de- 
fendants. It  would  seem  to  be  perfectly  clear,  in  the  absence 
of  authority  on  the  subject,  that  there  could  be  no  lis  pendens 
between  co-plaintiffs  and  co-defendants  in  any  action  not  de- 
signed to  settle  the  rights  of  such  plaintiffs  or  defendants  be- 
tween each  other,  no  matter  how  many  facts  not  material  to  the 
present  controversy  happened  to  find  their  way  into  the  record. 
If,  however,  upon  proper  pleadings,  one  of  the  defendants  is 
shown  to  have  certain  rights,  as  against  the  others,  affecting 
specific  property,  and  entitling  him  to  relief  with  respect  to 
such  property  in  the  present  action,  a  purchaser,  after  such 
pleadings,  have  been  filed  and  notice  of  the  defendant's  claim 
for  relief  registered  (where  registry  is  required)  is  bound  as  a 
purchaser  pendente  lite,^^ 
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We  are  of  opinion,  therefore,  that  the  decree  of  the  Septem- 
ber term,  1895,  and  the  conveyance  made  pursuant  thereto  of 
the  land  in  controversy  on  the  17th  of  that  month,  by  Vicars, 
conunissioner,  invested  the  grantees  in  that  deed  with  such 
title  as  W.  L.  Roberts  was  entitled  to  at  the  time  of  his  death; 
that  they  took  as  heirs  and  not  as  purchasers  from  said  Rob- 
erts; and  that  said  decrees  and  deed  in  no  way  affected  the 
rights  of  the  appellant  or  those  under  whom  it  claims.  Neither 
does  the  fact  that  the  grantees  in  the  deed  of  April  26,  1882, 
had  the  suit  of  HunsuckeVy  &c.  v.  Spears,  &c,,  revived  in  their 
names  as  heirs  merely,  and  not  as  purchasers,  estop  them,  as 
the  appellant  insists,  from  asserting  in  this  case  their  rights 
under  the  deed  of  April  26,  1882. 

The  appellees  further  insist  that  "the  decrees  entered  by  R. 
T.  Irvine,  special  judge,  in  September,  1901,  directing  sale  of 
the  land  in  controversy  for  costs,  the  sale  made  pursuant 
thereto,  and  the  decree  confirming  the  sale,  and  the  deed  made 
by  Commissioner  Vicars  and  decree  confirming  this  deed  dated 
April  8,  1902,  are  all  valid  and  binding  and  cannot  be  set 
aside,"  and  that  the  bill,  as  an  original  bill,  was  demurrable. 

The  purposes  of  the  suit  of  Hunsucker,  &c,  v.  S pears j  &c, 
had  been  accomplished  by  the  proceedings  had  therein  prior  to 
the  decree  of  April  12,  1899.  Nothing  further  remained  to 
be  done  in  the  cause  except  to  settle  the  question  of  costs.  By 
that  decree  the  amount  of  costs  were  ascertained  and  appor- 
tioned among  those  liable  to  pay.  Of  that  sum,  as  costs  for 
partitioning  the  land,  W.  L.  Roberts,  though  dead,  was  directed 
to  pay  $40,  and  it  was  decreed  to  be  a  lien  on  the  land  assigned 
him,  and  theretofore  conveyed  to  his  heirs  by  a  commissioner 
of  the  court.  By  the  same  decree  a  receiver  was  appointed  to 
collect  and  disburse  the  costs,  and  if  the  parties  against  whom 
costs  were  decreed  did  not  pay  within  thirty  days'  executions 
were  directed  to  be  issued  in  favor  of  the  receiver  against  them. 
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On  the  10th  of  September,  1901,  more  than  two  years  there- 
after, a  decree,  in  which  it  is  recited  that  the  receiver,  having 
reported  that  the  costs  adjudged  to  be  a  lien  upon  the  Roberts 
land  had  not  been  paid,  was  entered,  directing  O.  M.  Vicars, 
who  was  appointed  a  special  commissioner  for  the  purpose,  to 
sell  the  land,  or  so  much  thereof  as  might  be  necessary,  to 
satisfy  the  said  costs.  Pursuant  to  that  decree  the  whole  tract 
of  230  acres  of  land,  alleged  to  be  then  worth  $4,000,  was  sold, 
and  purchased  by  W.  H.  Roberts,  one  of  the  heirs  of  W.  L. 
Roberts,  at  the  price  of  $42.00.  The  sale  was  reported  to  the 
court,  and  confirmed  by  decree  of  April  8,  1902. 

If  the  decree  of  April  12,  1899,  was  a  final  decree,  as  in- 
sisted by  appellees,  and  as  imder  our  decision  we  think  it  was 
(Cockers  admr.  v.  OilpiUy  1  Rob.  20 ;  Ryan  v.  Ryan,  32  Gratt. 
367;  Rawlings  v.  Rawlings^  75  Va.  76;  Sims  v.  SimSy  94  Va. 
680,  27  S.  E.  436,  64  Am.  St.  722),  the  subsequent  proceedings 
by  which  the  land  assigned  W.  L.  Roberts  was  sold  would  seem 
to  be  without  authority  of  law,  at  least  as  to  the  appellant,  who 
had  no  notice  thereof. 

In  Johnson  v.  Anderson^  76  Va.  766,  771,  where  the  court 
had  given  all  the  relief  contemplated  in  the  cause.  Judge  Burks, 
speaking  for  the  court,  said:  "The  cause  was  ended,  and  the 
court  could  proceed  no  further.  It  had  no  further  jurisdiction 
in  that  proceeding,  either  of  the  subject  matter  or  of  the  par- 
ties. .  .  .  The  original  cause  being  ended,  the  proceeding 
was  a  new  one  against  the  defendant,  and  being  without  notice  ^ 
the  personal  decree  against  him  is  a  nullity,  and  would  be  so 
treated,  we  presume,  everywhere."  See  Battalie,  &c.  v.  Mary- 
land Hospital,  &c.,  76  Va.  63;  Smith  v.  Powell^  98  Va.  431, 
36  S.  E.  622. 

If  it  had  been  necessary  in  the  suit  of  Hunsuckery  &c.  v. 
Spears,  £c,  to  have  sold  the  land,  the  subject  matter  of  the 
suit,  for  the  purpose  of  partition,  of  course  the  costs  adjudged 
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against  each  party  would  have  been  a  charge  upon,  and  should 
have  been  paid  out  of,  his  share  of  the  proceeds  of  the  sale. 
But  in  that  case  there  was  no  necessity  for  sale  for  the  purpose 
of  partition,  and  none  was  made,  or  could  have  been  made 
therein  without  the  consent  of  parties.  Howery  v.  HelmSy  20 
Gratt.  1.  It  would,  therefore,  seem  clear  that  in  a  suit  for 
partition,  where  there  was  no  sale  necessary  or  made  for  the 
purpose  of  partition,  the  court  would  not  have  jurisdiction  to 
sell  the  land  assigned  one  of  the  parties  to  satisfy  his  share  of 
the  costs  of  partition.  The  costs  adjudged  against  such  party 
would  be  a  lien  upon  the  land  assigned  him,  and  perhaps  a  pre- 
ferred lien,  as  they  were  necessary  to  perfect  his  title  in  sever- 
alty to  it ;  but  it  would  have  to  be  enforced  like  other  judgment 
liens  upon  the  land  by  a  bill  in  eqidty,  as  provided  by  sec.  3571 
of  the  Code. 

But  if  it  be  held  that  the  proceedings  in  question  which  re- 
sulted in  the  sale  of  the  land  are  binding  upon  the  heirs  of  W. 
L.  Roberts,  since  they,  being  parties  to  the  suit,  are  presumed 
to  have  had  notice  thereof  and  made  no  objection,  still  they  are 
not  binding  upon  the  appellant,  who  had  no  notice  of  them. 
As  before  stated  in  this  opinion,  a  purchaser  having  actual  or 
constructive  notice  of  a  pending  suit  can  only  be  held  charge- 
able with  knowledge  of  the  facts  of  which  the  record  in  the 
suit,  as  it  existed  at  the  time  of  his  purchase,  would  have  in- 
formed him,  and  he  cannot  be  charged  with  knowledge  of  facts 
afterward  brought  into  the  case,  (Davis  v.  Christian,  supra), 
or  be  bound  by  proceedings  had  therein  affecting  the  land  after 
a  final  decree,  and  beyond  the  jurisdiction  of  the  court. 

Having  reached  the  conclusion  that  under  the  allegations  of 
the  bill  the  grantees  in  the  deed  of  April  26,  1882,  are  estopped 
by  their  conduct  from  asserting  a  claim  under  it  to  the  preju- 
dice of  the  appellant;  that  the  proceedings  in  the  cause,  by 
which  the  land  assigned  to  W.  L.  Roberts  was  directed  to  be 
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conveyed,  and  was  conveyed,  to  his  heirs,  did  not  adjudicate 
any  question  between  them  and  the  appellant  as  to  which  had 
the  better  title  to  the  coal  and  mining  rights  in  controversy; 
and  that  the  proceedings  in  the  case,  after  the  final  decree  of 
April  8,  1899,  are  not  binding  on  the  appellant;  we  are  of 
opinion  that  the  appellant  was  entitled  to  maintain  its  bill  as  an 
original  bill  to  remove  a  cloud  from  its  title,  and  that  the  Cir- 
cuit Court  erred  in  sustaining  a  demurrer  to  the  bill  and  dis- 
missing it. 

Having  reached  this  conclusion,  it  will  be  unnecessary  to 
consider  the  other  grounds  of  objection  to  the  validity  of  the 
proceedings  in  the  cause  of  IlunsuckeVy  &c.  v.  Spears,  <fcc.,  set 
up  in  the  bill,  as  a  decision  of  the  questions  raised  by  them, 
however  decided,  could  not  render  the  bill  demurrable,  or  affect 
the  conclusion  we  have  reached. 

The  decree  of  the  Circuit  Court  of  April  11,  1903,  dismissing' 
the  appellant's  bill,  and  its  decree  of  April  7,  1904,  dismissing 
the  appellant's  bill  of  review,  must  be  reversed  and  annulled; 
and  this  court  will  enter  such  decree  as  the  Circmt  Court  ought 
to  have  entered,  overruling  the  demurrer  to  the  bill,  and  re- 
mand the  cause  to  the  Circuit  Court  for  further  proceedings  to 
be  had  not  in  conflict  with  the  views  expressed  in  this  opinion. 
And  the  appeal  from  the  decree  of  April  10,  1903,  in  the  ease 
of  HunsuckeTj  &c.  v.  Spear ,  &c,  must  be  dismissed  as  improvi- 
dently  awarded,  as  there  was  a  final  decree  rendered  in  that 
cause  more  than  one  year  before  the  bill  in  the  case  of  Virginia 
Iron,  Coal  &  Coke  Co.  v.  Roberts,  was  asked  to  be  treated  as  a 
petition  to  rehear  in  that  cause. 

Reversed  in  one  case,  and  appeal  dismissed  in  the  other. 
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Norfolk  <t  Western  Railway  Co.  v.  Fritts. 

March  9,  1906. 
Absent,  Cardwell  and  Whittle,  JJ. 

1.  Railroads — Fires — Improved  Appliances — Competent  Servants — Careful 

Operation. — ^Where  it  is  established  that  a  fire  was  set  out  by  the 
engines  of  a  railroad  company,  the  company  is  presumptively 
chargeable  with  negligence,  and  must  assume  the  burden  of  prov- 
ing that  it  had  availed  itself  of  the  best  mechanical  contrivances 
and  inventions  in  known  practical  use,  to  prevent  the  burning  of 
property  by  the  escape  of  fire,  and  had  exercised  and  observed 
every  reasonable  precaution  in  selecting  competent  employees,  and 
in  operating  its  trains. 

2.  Railroads — Fires — Dry  Seasons — Increased  Care. — It  is  the  duty  of  a 

railroad  company  to  exercise  every  reasonable  precaution  to  avoid 
injury  to  others  by  scattering  fire  along  its  right  of  way,  and  when 
the  danger  of  doing  such  injury  is  increased  by  the  nearness  of 
wooden  buildings  to  its  track,  the  accumulation  of  combustible 
material  on  or  near  its  land,  the  dryness  of  the  season,  and  the 
direction  and  velocity  of  the  wind,  greater  caution  is  required  than 
when  such  conditions  do  not  prevail. 

3.  Railroads — Fires — Case    at   Bar — Unusual    Speed — Dry    Season — De- 

murrer to  Evidence. — ^Where  fire  is  set  to  a  frame  building  near  a 
railroad  by  sparks  emitted  from  engines,  and  it  appears  that  an 
ordinary  freight  train  propelled  by  two  engines  ran  past  the  build- 
ing on  an  up  grade,  at  twice  the  schedule  time,  emitting  an  unusual 
quantity  of  sparks  and  cinders;  that  the  season  was  very  dry,  and 
a  strong  wind  was  blowing  directly  towards  the  building  from  the 
passing  engines,  and  it  does  not  appear  that  the  speed  adopted 
was  a  necessity  to  the  railway  service,  or  a  duty  owing  by  the 
railroad  company  to  its  patrons  or  the  public,  it  is  for  the  jury  to 
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say  whether,  under  all  the  circumstances,  there  was  negligence  on 
the  part  of  the  company  in  the  operation  of  its  engines,  and  as  a 
jury  might  so  find,  it  is  the  duty  of  the  court,  on  a  demurrer  to  the 
evidence  by  the  railroad  company,  to  decide  accordingly. 

Error  to  a  judgment  of  the  Circuit  Court  of  Warren  county, 
in  an  action  of  trespass  on  the  case,  wherein  the  defendant  in 
error  was  the  plaintiff,  and  the  plaintiff  in  error  was  the  de- 
fendant. 

Affirmed, 
The  opinion  states  the  case. 

Downing  &  Richards  and  Marshall  McCormicky  for  the  plain- 
tiff in  error. 

Scott  &  Staples,  for  the  defendant  in  error. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  recover  damages  for  the  destruc- 
tion of  certain  property  of  the  plaintiff,  alleged  to  have  been 
caused  by  fire  communicated  from  the  engine  or  engines  of  the 
defendant  company,  in  consequent  of  its  negligent  equipment, 
management  and  operation  of  such  engines. 

There  was  a  demurrer  to  the  evidence  of  the  plaintiff,  and 
thereupon  the  jury  assessed  his  damages  at  $2,366.70,  subject 
to  the  opinion  of  the  court  upon  the  law.  Upon  consideration 
thereof,  the  learned  judge  of  the  Circuit  Court  overruled  the 
demurrer,  and  gave  judgment  for  the  plaintiff  in  accordance 
with  the  verdict  of  the  jury.  From  this  judgment  the  case  is 
before  us  for  review. 

No  reasonable  doubt  can  be  entertained  that  the  fire  was  set 
out  by  sparks  from  the  engines  of  the  defendant.  Where  this 
fact  is  established  the  law  is  well  settled  that  the  railway  com- 
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pany  is  presumptively  chargeable  with  negligence^  and  must 
assume  the  burden  of  proving  that  it  had  availed  itself  of  the 
best  mechanical  contrivances  and  inventions  in  known  practical 
use,  to  prevent  the  burning  of  property  by  the  escape  of  fire, 
and  had  exercised  and  observed  every  reasonable  precaution  in 
selecting  competent  employees,  and  in  operating  its  trains. 
Patteson  v.  C.  &  0.  Ry.  Co.,  94  Va.  16,  26  S.  E.  393 ;  Kimball 
V.  Borden,  95  Va.  203,  28  S.  E.  207;  White  v.  N.  T.,  £0.  By. 
Co.,  99  Va.  357,  38  S.  E.  180. 

Assuming  that  the  defendant  has  shown  that  it  had  availed 
itself  of  the  best  mechanical  contrivances  to  prevent  the  burn- 
ing of  property  by  the  escape  of  fire,  and  had  observed  reason- 
able precaution  in  the  selection  of  its  employees,  we  come  to 
the  real  question  at  issue — whether  or  not  the  defendant  was 
guilty  of  negligence  in  its  operation  of  the  engines  and  train 
here  involved. 

It  appears  that  the  plaintiff,  R.  S.  Fritts,  was  conducting  a 
mercantile  business  at  Success,  a  station  on  the  line  of  the  rail- 
road of  the  defendant  company,  and  that  the  buildings  occupied 
by  him  for  this  purpose  were  wooden  structures  situated  about 
thirty-five  feet  from  the  railroad  track.  The  fire  which  de- 
stroyed these  buildings  and  their  contents  occurred  on  March 
26,  1902,  at  one  o'clock  in  the  daytime,  it  being  a  bright,  warm 
day,  and  in  the  midst  of  a  very  dry  season.  At  the  hour  men- 
tioned, a  freight  train  of  the  defendant,  consisting  of  thirty 
cars,  carrying  841  tons  of  freight  and  drawn  by  two  engines, 
passed  Success  going  South.  The  schedule  time  allowed  fifteen 
miles  an  hour  for  the  speed  of  the  train;  it  was  behind  its 
schedule  time  and  endeavoring  to  make  it  up,  and  did  make  up 
five  minutes  between  White  Post  and  Riverton,  a  distance  of 
ten  miles. 

When  the  train  passed  the  property  of  the  plaintiff,  at  Suc- 
cess, it  was  running  up-grade  at  the  rate  of  thirty  miles  an 
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hour,  double  its  schedule  speed,  and  laboring  very  hard.  The 
two  engines  were  throwing  out  an  unusual  quantity  of  sparks 
and  cinders,  and  there  was  a  high  wind  blowing  directly  from 
the  engines  in  the  direction  of  the  plaintiff's  property. 

The  question  presented  is,  would  the  jury,  from  the  facts 
stated,  have  been  justified  in  drawing  the  conclusion  that  the 
defendant  company  was  operating  its  engines  negligently  i 

The  defendant  insists  that  the  speed  of  its  train  was  not 
negligence  per  se,  and  that  in  regulating  such  speed  it  was 
under  no  obligation  to  take  cognizance  of  the  dryness  of  the 
season,  the  strength  and  direction  of  the  wind,  the  danger  to 
the  plaintiff's  property,  nor  any  of  the  surrounding  conditions 
and  circumstances  Avhich  increased  the  danger  to  others  from 
fire  thrown  out  by  its  engines;  that  if  such  obligations  were 
imposed,  the  regular  operation  of  railroads  would  be  impossible. 

This  position  is  not  reasonable,  and  is  not  sustained  by  au- 
thority. It  is  a  well  settled  principle  of  law  that  care  in  doing 
any  particular  act  must  be  exercised  in  proportion  to  the  dan- 
ger attending  the  act.  !Mere  rate  of  speed,  though  unusual,  is 
not  negligence  per  se.  But  taken  in  connection  with  other  cir- 
cumstances rate  of  speed  may  be  dangerous,  and  a  dangerous 
rate  of  speed  is  negligence.  C.  £  0.  By.  Co.  v.  CloweSy  93  Va. 
189,  24  S.  E.  833.  In  this  case  Judge  Keith  says:  *'We  can- 
not say  as  a  matter  of  law  that  the  mere  rate  of  speed  is  negli- 
gence, although  it  may  be  unusual.  It  is  true  that  negligence 
is  a  relative  term ;  that  what  may  be  negligence  under  one  con- 
dition of  facts  would  not  only  not  be  negligence,  but  the  highest 
prudence,  under  a  different  condition  of  facts.  The  question 
for  the  jury  always  is,  was  the  act,  taken  in  connection  with  all 
of  its  attending  circumstances,  negligent?" 

It  cannot  be  doubted  that  it  is  the  duty  of  a  railway  company 
to  exercise  every  reasonable  precaution  to  avoid  injury  to  others 
by  scattering  fire  along  its  right  of  way.     It  is  equally  clear, 


Va.]  IN^ORFOLK  &  Western  R.  Co.  v.  Fjritts.  691 

Opinion. 

upon  principle  and  authority,  that  when  the  danger  of  doing 
such  injury  is  increased  by  the  nearness  of  wooden  buildings 
to  its  track,  the  accumulation  of  combustible  material,  either 
on  its  own  or  the  adjoining  land,  the  dryness  of  the  season,  and 
the  direction  of  high  winds,  greater  caution  is  required  than  is 
necessary  when  such  conditions  do  not  prevail.  While  ordinary 
care  requires  the  employees  of  a  railway  company  to  recognize 
such  conditions  for  the  purpose  of  avoiding,  as  far  as  possible, 
injury  to  others,  sucli  care  is  to  be  exercised  while  at  the  same 
time  giving  due  consideration  to  the  interest  of  the  railway 
service,  and  the  duty  of  the  company  to  its  patrons  and  the 
public.  Thompson  on  Xegligence,  sec.  2263;  Elliott  on  Rail- 
roads, sec.  1228. 

In  the  section  just  cited  from  Elliott  on  Railroads,  the  law 
is  stated  thus:     ^'It  is  a  well  settled  principle,  that  care  in 
doing  any  particular  act  must  be  exercised  in  proportion  to  the 
danger  attending  the  act.     When  the  doing  of  any  particular 
act  is  attended  with  unusual  hazards,  unusual  care  must  be  ex- 
ercised, but  where  the  performance  of  the  act  is  attended  with 
only  ordinary  hazards,  a  less  degree  of  care  is  required.    These 
principles  have  frequently  been  applied  in  railway  fire  cases  for 
the  circumstances  under  which  fires  are  likely  to  occur  and  do 
occur  are  so  varied  that  this  degree  of  care  must  necessarily  be 
employed.    In  proportion  as  the  hazards  increase,  there  should 
be  a  corresponding  increase  in  the  care  exercised.    Thus  it  has 
been  held  that  it  is  the  duty  of  a  railway  company,  in  an  im- 
usually  dry  season,  when  all  inflamable  material  is  like  tinder 
and  liable  to  be  set  on  fire  from  the  smallest  spark,  to  exercise 
greater  precaution  and  care  than  in  wet  or  damp  seasons.     So, 
when  the  wind  is  blowing  directly  from  an  engine  towards 
wooden  buildings  or  combustible  material,  greater  precautions 
may  be   required;   and  when   a   train  is  running   through   a 
densely  populated  country  or  village  where  there  are  a  great 
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number  of  buildings  exposed  to  the  hazards  of  fire,  greater  pre- 
caution must  generally  be  exercised  than  is  necessary  when 
running  through  the  country  where  there  are  no  buildings.  Un- 
usual precautions  are  not  required  such  as  the  purchase  and 
use  of  tarpaulins  or  other  similar  means  to  protect  against  fire." 

This  statement  of  the  law  is  fully  sustained  by  the  adjudi- 
cated cases.  Marvin  v.  Chicago,  &c,  R.  R.  Co.,  79  Wis.  140, 
47  N.  W.  1123,  11  L.  R.  A.  506;  Pittsburg,  &c.  R.  R.  Co.  v. 
Noel,  77  Ind.  110 ;  Fero  v.  Buffalo  &  State  Line  R.  Co.,  22  N. 
Y.  209,  78  Am.  Dec.  178;  Riley  v.  Chicago,  H.  &  St.  P.  Ry. 
Co.,  71  Minn.  425,  74  K  W.  171. 

The  case  last  cited  was  an  action  for  damages  caused  by  fire 
scattered  from  one  of  defendant's  locomotives.  It  appeared 
that  the  country  was  imusually  dry,  and  vegetation  very  in- 
flammable, particularly  along  that  part  of  the  defendant's  road 
where  the  fire  in  question  occurred;  also  that  on  the  occasion 
there  was  a  very  high  wind.  Upon  review,  the  Supreme  Court 
of  Minnesota  held  that  it  was  not  error  to  instruct  the  jury  tl\at 
ordinary  care  was  a  relative  term,  and  depended  on  circum- 
stances and  conditions;  that  in  passing  upon  the  management 
of  defendant's  engine  they  were  to  consider  the  conditions  then 
prevailing,  such  as  the  dryness  of  the  grasses,  stubble  and  other 
vegetation  near  the  track,  and  the  speed  and  direction  of  the 
wind ;  but  on  the  other  hand  they  must  give  due  consideration 
to  the  necessities  of  the  railway  service,  and  the  duty  of  the 
defendant  to  its  patrons  and  the  public. 

In  the  case  at  bar,  as  already  seen,  a  freight  train  of  the  de- 
fendant Avith  a  load  too  great  for  one  engine  was  speeding  by 
the  property  of  the  plaintiff  at  the  rate  of  thirty  miles  an  hour,, 
twice  the  speed  contemplated  by  its  schedule,  and  emitting  an 
unusual  quantity  of  sparks  and  cinders.  There  can  be  no 
question  that  the  harder  an  engine  is  worked  the  more  sparks 
and  cinders  it  will  discharge.    The  danger  of  fire  is,  therefore^ 
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necessarily  augmented  by  the  speed  of  a  train,  especially  when 
it  is  pulling  up-grade  as  it  was  here.  At  this  time  the  property 
of  the  plaintiff  was  greatly  exposed  to  danger  by  reason  of  its 
nearness  to  the  railroad,  the  dryness  of  the  season  and  a 
strong  wind  blowing  directly  to  it  from  the  passing  engines. 
The  burden  was  on  the  demurrant  to  show  the  exercise  of  rea- 
sonable care  in  the  operation  of  its  train  and  engines. 

It  does  not  appear  that  \he  speed  adopted,  particularly  in 
view  of  the  prevailing  conditions,  was  a  necessity  to  the  railway 
service,  or  a  duty  owed  by  the  defendant  to  its  patrons  or  the 
public.  This  was  an  ordinary  freight  train,  and  not  one  word 
is  offered  in  explanation  of  the  high  rate  of  speed  at  which  it 
was  moving.  The  fire  was  set  out  by  the  engines  of  the  defend- 
ant, and  it  was  for  the  jury  to  say  whether  or  not  the  act,  taken 
in  connection  with  all  the  attending  conditions  and  circum- 
stances, was  the  result  of  a  negligent  operation  of  its  engines 
by  the  employees  of  the  defendant.  A  consideration  of  this 
question  was  withdrawn  from  the  jury  by  the  demurrer  to  the 
evidence,  and  we  are  imable  to  say  that  they  would  not  have 
been  justified  in  finding  a  verdict  for  the  plaintiff. 

Sundry  exceptions  were  taken  during  the  progress  of  the 
trial  to  the  action  of  the  Circuit  Court  in  admitting  certain  evi- 
dence offered  on  behalf  of  the  plaintiff,  and  in  refusing  to  strike 
out  certain  answers  of  the  witness,  Robert  Grigsby,  on  his 
cross-examination.  In  the  view  we  have  taken  of  the  case,  it  is 
unnecessary  to  pass  upon  these  exceptions,  for  if  their  solution 
were  in  favor  of  the  defendant  company  it  could  not  alter  the 
conclusion  we  have  reached. 

For  these  reasons  the  judgment  of  the  Circuit  Court  must  be 
affirmed. 

Affirmed, 
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Chadduck  v.  Burke. 

March  9,  1905. 
Absent,  Cardwell  and  Whittle,  JJ. 

1.  Superintendent     of     Poor — Appointment — Vacaiuies. — Under     Acts 

1902-*3-'4,  p.  742,  authorizing  the  county  Judge  to  appoint  a  Super- 
'  intendent  of  the  Poor  upon  the  recommendation  of  the  Board  of 
Supervisors,  and  providing  that  he  may  reject  their  recommenda- 
tion, and,  unless  the  board  recommends  another  suitable  person 
within  thirty  days,  the  Judge  shall  fill  the  office  by  his  own  appoint- 
ment, the  Judge  has  no  power,  immediately  upon  rejecting  an  ap- 
plication and  before  the  expiration  of  thirty  days,  to  make  an 
appointment  of  his  own.  Courts  have  no  power  to  appoint  to 
office  except  as  provided  by  statute,  and  this  must  be  strictly 
pursued. 

2.  Superintendent  of  Poor — Appointment — Vacancies — Holding  Over. — 

The  office  of  Superintendent  of  the  Poor  of  each  county  was  ex- 
tended by  the  Constitution  until  January  1,  1904,  and  until  the 
successor  of  the  incumbent  was  appointed  and  had  qualified,  and 
hence  there  could  be  no  vacancy  in  that  office  by  failure  to  appoint 
a  successor  of  the  incumbent  at  the  expiration  of  his  fixed  term, 
as  the  time  elapsing  after  January  1,  1904,  is  as  much  a  part  of 
the  term  of  the  incumbent  as  that  elapsing  before  that  date.  The 
vacancy  referred  to  in  section  106  of  the  Act  of  December  18,  1904, 
(Acts  1902-*3-*4,  p.  742),  is  a  vacancy  occurring  during  the  term  of 
an  office,  by  death,  resignation,  removal  and  the  like,  and  not  a 
failure  to  appoint  a  successor  to  an  incumbent  who  is  to  hold  until 
his  successor  is  appointed  and  has  qualified.  In  the  latter  case 
there  can  be  no  vacancy.    Johnson  v.  Mann,  77  Va.  265,  disapproved. 

3.  Superintendent  of  Poor — Holding  Over — Vacancies — Appointment  hp 

Circuit  Court.— Under  Act  of  March  15,  1904,   (Code,  1904,  secUoa 
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95),  Circuit  Ck)urts  have  no  power  to  appoint  Superintendents  of 
the  Poor  until  1907,  except  to  fill  vacancies,  and  there  is  no  vacancy 
in  the  office  of  a  Superintendent  still  in  office  who  was  appointed 
prior  to  January  1,  1904,  and  whose  term  was  to  continue  until  that 
date  and  thereafter  until  his  successor  was  appointed  and  had 
qualified. 

Error  to  a  judgment  of  the  Circuit  Court  of  Culpeper  county, 
on  a  petition  for  a  mandamus,  wherein  the  defendant  in  error 
was  the  plaintiff,  and  the  plaintiff  in  error  was  the  defendant. 

Reversed, 
The  opinion  states  the  case. 

Grimsley  &  Miller  and  Jeffries  £  Lawless^  for  the  plaintiff  in 
error. 

Barhour  cC  Rixey,  for  the  defendant  in  error. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

This  writ  of  error  brings  before  us  a  controversy  over  the 
office  of  Superintendent  of  the  Podr  of  Culpeper  county.  By 
the  judgment  of  the  lower  court  a  peremptory  writ  of  man- 
damus Avas  awarded,  reqmring  the  plaintiff  in  error  to  surrender 
the  office  in  question,  together  with  all  of  the  property  held  in 
connection  therewith,  to  the  defendant  in  error.  The  correct- 
ness of  this  conclusion  is  the  subject  for  our  consideration. 

It  appears  that  John  M.  Chadduck,  the  plaintiff  in  error,  had 
held  the  office  in  controversy  for  several  terms  immediately 
preceding  this  litigation.  Under  the  law,  as  it  was  prior  to  the 
adoption  of  the  present  Constitution,  the  term  of  office  of 
Superintendent  of  the  Poor  began  on  the  1st  day  of  July,  and 
expired  with  the  30th  day  of  June,  four  years  thereafter.  The 
last  term  for  which  Chadduck  had  been  appointed  would  have 
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expired  with  the  30th  day  of  June,  1903,  but  under  the  new 
Constitution  the  term  of  this  office,  like  others,  was  made  to 

• 

begin  on  the  first  day  of  January,  1904,  and,  in  order  to  meet 
tlie  change,  section  11  of  the  schedule  provided  that  all  county 
officers  and  their  successors  who  were  in  office  when  the  Con- 
stitution went  into  effect  should  hold  their  respective  offices 
^d  discharge  their  respective  duties,  and  exercise  the  respec- 
tive powers  thereof  until  January  1,  1904.  Section  17  of  the 
schedule  provided  that  all  officers  whose  term  of  office  is  ex- 
tended by  this  schedule,  who  are  required  by  law  to  give  bond, 
shall,  prior  to  the  expiration  of  the  term  for  which  they  were 
originally  chosen,  enter  into  a  new  bond  with  like  conditions, 
for  the  faithful  performance  of  their  duties  for  the  extended 
term,  and  until  his  successor  shall  have  been  duly  chosen.  Section 
33  of  the  Constitution  provides  that  all  officers  elected  or  ap- 
pointed shall  continue  to  discharge  the  duties  of  their  offices, 
after  the  terms  to  same  have  expired,  until  their  successors  have 
qualified. 

Tte  plaintiff  in  error  executed  the  new  bond,  as  required,  and 
hence,  under  the  provisions  mentioned,  his  regular  term  which 
would  have  expired  with  June  30,  1903,  was  extended  to  the 
first  day  of  January,  1904 ;  and  he  was  authorized  to  discharge 
the  duties  of  his  office  until  his  successor  had  been  duly  chosen, 
and  had  qualified. 

The  provision  for  filling  this  office  when  it  should  expire  on 
the  1st  day  of  January,  1904,  is  found  in  section  96  of  an  act 
passed  by  the  General  Assembly  on  the  18th  day  of  December, 
1903.  Acts  1902-'3-'4,  p.  742.  It  is  there  provided  that  each 
county  judge,  upon  the  recommendation  of  the  Board  of  Super- 
visors of  each  county  in  which  he  holds  court,  shall,  between 
the  passage  of  the  act  and  the  1st  day  of  January,  1904,  ap- 
point for  each  coimty  in  which  he  holds  his  court,  one  Super- 
intendent of  the  Poor.    It  is  further  provided  that  the  judge 
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may,  if  he  thinks  proper,  reject  the  recc«nmendation,  and, 
unless  the  Board  recommends  another  person  suitable  in  his 
opinion  for  the  office,  within  thirty  days  after  the  recommenda- 
tion has  been  rejected,  he  shall  fill  the  office  by  his  own  appoint- 
ment in  term  or  in  vacation. 

On  the  31st  day  of  December,  1903,  the  Board  of  Supervisors 
recommended  for  appointment  as  Superintendent  of  the  Poor, 
Roy  C.  Burke,  the  defendant  in  error,  for  the  term  of  four 
years,  commencing  January  1,  1904.  On  the  11th  day  of 
January,  the  judge  rejected  this  recommendation,  spreading, 
as  required,  his  reasons  therefor  upon  the  order  book  of  his 
court,  and  proceeded  by  the  same  order,  without  any  further 
recommendation  by  the  Board,  to  appoint  the  plaintiff  in  error 
for  the  four  years — term  beginning  January  1,  1904. 

A  court  has  no  original  or  inherent  power  to  appoint  to  office. 
Its  sole  power  to  perform  the  act  is  derived  from  the  Legisla- 
ture. The  statute  conferring  the  power  must,  therefore,  be 
strictly  pursued  when  the  power  is  exercised.  It  is  manifest 
that  the  appointment  made  by  the  county  judge  was  void  and 
of  no  effect,  because  of  the  failure  to  observe  the  requirement 
of  the  statute,  which  was  mandatory,  providing  that  he  should 
make  the  appointment  on  the  recommendation  of  the  Board  of 
Supervisors,  imless  the  Board  should  fail  to  recommend  a  per- 
son, in  his  judgment  suitable,  for  thirty  days  after  his  rejection 
of  the  preceding  recommendation,  in  which  latter  case  alone 
had  he  the  power  to  fill  the  office  by  his  own  appointment. 

But  it  is  further  contended  that  after  the  1st  day  of  Janu- 
ary, 1904,  the  period  to  which  the  term  of  this  office  was  ex- 
tended by  the  Constitution,  no  appointment  having  been  made 
by  the  county  judge  for  the  next  ensuing  term,  there  existed 
a  vacancy  in  the  office  which  the  judge  was  authorized  to  fill 
under  section  106  of  the  Act  of  December  18,  1903,  which,  so 
far  as  needful  here,  provides  that  when  a  vacancy  occurs  in  any 
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county  office,  the  skme  shall  be  filled  by  the  court  of  the  county 
in  which  it  occurs,  or  the  judge  thereof  in  vacation.  The  term 
of  office  of  any  person  appointed  under  this  section  shall  com- 
mence as  soon  as  he  shall  qualify,  and  continue  for  the  unex- 
pired term  of  such  office. 

It  is  said  that  the  word  '"vacancy,"  as  applied  to  an  office,  has 
no  technical  meaning;  that  an  office  is  vacant  or  not  according 
to  whether  it  is  occupied  by  one  who  has  a  legal  right  to  hold 
it  and  to  exercise  the  powers  and  perform  the  duties  pertaining 
thereto.  A  vacant  office  is  one  without  an  incumbent.  Vacancy 
in  office  is  one  thing  and  term  is  another.  An  office  may  be 
vacant  and  filled  many  times  during  a  term  of  four  years ;  but 
it  cannot  become  vacant  at  the  end  of  a  term  where  the  incum- 
bent is  authorized  to  hold  over,  for  the  instant  the  successor  is 
duly  appointed  and  has  qualified  he  becomes  entitled  to  the  of- 
fice, and  there  has  been  no  hiatus  at  all.  So  long,  therefore, 
as  an  office  is  supplied  with  an  incumbent,  in  the  manner  pro- 
vided by  the  Constitution  or  law,  who  is  legally  qualified  to 
exercise  the  powers  and  perform  the  duties  which  appertain  to 
it,  the  office  is  not  vacant.  Section  106  of  the  Act  under  con- 
sideration, contemplates  and  has  reference  alone  to  vacancies 
occurring  during  the  term  of  an  office,  by  death,  resignation, 
removal  and  the  like.  It  does  not  refer  to  nor  contemplate  the 
filling  of  an  office  for  the  ensuing  term,  upon  the  expiration  of 
the  preceding  terra ;  that  was  fully  provided  for  by  section  95  of 
the  same  Act,  which  has  already  been  adverted  to. 

The  regular  term  of  the  plaintiff  in  error  expired,  under  the 
law,  on  the  1st  day  of  January,  1904,  but  he  was  just  as  fully 
authorized  by  law  to  hold  the  office  and  exercise  the  powers  and 
perform  the  duties  appertaining  to  it  after  that  time,  until  his 
successor  had  been  duly  appointed  and  qualified,  as  he  was  be- 
fore the  expiration  of  his  regular  term.  Indeed,  the  period  be- 
tween the  expiration  of  his  term  and  the  qualification  of  his 
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successor  is  as  much  a  part  of  the  incumbent's  term  of  oflSce  as 
the  fixed  statutory  period,  when  the  law  provides  that  he  shall 
hold  until  his  successor  qualifies. 

As  said  in  a  California  case,  the  plaintiff  in  error  has,  under 
the  law,  "a  fixed  term  and  a  contingent  term."  He  holds  ab- 
solutely for  the  full  period  of  his  regular  term,  and  contin- 
gently after  that  until  his  successor  is  appointed  and  qualified. 
It  is  said  that  the  law  abhors  vacancies  in  public  oflices,  and 
that  great  precautions  are  taken  to  guard  against  their  occur- 
rence. Hence  it  is,  no  doubt,  that  we  find  so  generally  adopted 
the  provision  that  an  incumbent  shall,  at  the  end  of  his  tenn, 
continue  to  hold  the  office  and  exercise  its  powers  and  perform 
its  duties  until  his  successor  has  been  duly  appointed  and  qual- 
ified. And  also  the  statutory  provisions  for  filling  vacancies 
occurring  during  a  term,  w^hich  are  emergencies  often  requiring 
prompt  action.  Such  provisions  are  founded  upon  necessity  to 
prevent  vexatious  eml)arrassments  in  the  public  service.  As 
far  as  our  investigation  has  gone,  the  great  weight  of  authority 
upholds  the  view  that  wherever  the  law  provides  for  an  incum- 
bent holding  over  until  his  successor  has  been  appointed  and 
qualified,  there  is  no  vacancy  in  the  office  at  the  expiration  of 
the  fixed  term.  Ex  parte  Lawhorne,  18  Gratt.  86;  ex  parte 
Meredith,  33  Gratt.  119,  122,  36  Am.  Rep.  771 ;  Mechem  on 
Pub.  Officers,  ss.  126  rf  seq, ;  Throop  on  Pub.  Officers,  ss.  308 
et  seq, ;  Tappan  v.  Oray,  9  Paige  (^.  Y.),  507 ;  People  v.  Van 
Born.  18  Wend.  (X.  Y.)  515;  State  v.  Harrison,  113  Ind.  434, 
16  X.  E.  384,  3  Am.  St.  663 ;  People  v.  Ward,  103  Cal.  236, 
40  Pac.  538;  State  v.  AsTcew,  48  Ark.  82,  2  S.  W.  349;  Baxter 
V.  Latimer,  116  Mich.  356,  74  N.  W.  726;  KimherUn  v.  State 
(Ind.  Sup.),  29  K  E.  773,  30  Am.  St.  208,  14  L.  R.  A.  858; 
People  V.  Henderson  (Wyo.),  35  Pac.  517,  22  L.  R.  A.  754. 

The  case  of  Johnson  v.  Mann,  77  Va.  265,  is  cited  for  the 
proposition  that  a  vacancy  exists  which  can  be  supplied  by  the 
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appointing  power  for  filling  vacancies,  when  the  incumbent  of 
an  office  is  holding  over,  by  authority  of  law,  until  his  successor 
qualifies.  In  that  case  Judge  Bichardson  does  employ  language 
justifying  this  qontention;  but  its  use  does  not  appear  to  have 
been  necessary  to  the  decision  of  the  question  there  involved, 
and  the  dictum  is  not  sound,  is  contrary  to  the  current  of  au- 
thority, and  cannot  be  followed  as  a  precdent. 

Upon  reason  and  authority,  we  hold  that  there  was  no  va- 
cancy in  the  office  of  Superintendent  of  the  Poor  of  Culpeper 
county  on  the  11th  day  of  January,  1904,  that  the  judge  of 
that  county  was  authorized  to  fill  under  section  106  of  the 
Act  of  December  18,  1903;  that  his  action  in  attempting  to 
fill  the  office  was  void ;  and  that  the  plain tiflF  in  error  continued, 
as  the  incumbent,  imder  the  law,  in  the  rightful  possession  of 
the  office,  awaiting  the  lawful  appointment  and  qualification  of 
his  successor. 

On  the  19th  day  of  April,  1904,  the  circuit  judge  of  Cul- 
peper county,  upon  the  recommendation  of  the  Board  of  Super- 
visors, entered  an  order  appointing  the  defendant  in  error,  Roy 
C.  Burke,  to  fill  the  office  in  controversy. 

Under  the  provisions  of  the  schedule  of  the  present  Constitu- 
tion, and  of  section  3058b  of  Va.  Code,  1904,  the  circuit 
courts,  created  by  the  Constitution,  succeeded  to  all  the  power 
that  the  coimty  courts  had  under  section  95  of  the  Act  of  De- 
cember 18,  1903.  This  was  the  only  source  from  which  the 
Circuit  Court  derived  authority  to  make  an  appointment  to  this 
office.  Section  95  of  the  Act  mentioned  was  amended  and  re- 
enacted  on  the  15th  of  March,  1904,  and  is  now  found  as  sec- 
tion 95  in  Va.  Code,  1904.  As  already  seen,  the  law  conferring 
the  power  of  appointment  upon  a  court  or  the  judge  thereof 
measures  and  limits  the  extent  of  that  power.  We  must,  there- 
fore, look  to  section  95,  as  amended  on  the  15th  of  March,  1904, 
for  the  authority  of  the  Circuit  Court  of  Culpeper  county  to  fill 
the  office  in  question  on  the  19th  day  of  April,  1904. 
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It  seems  to  be  plain  from  section  95,  as  amended,  that  the 
only  power  conferred  upon  the  Circuit  Court,  or  the  judge 
thereof,  with  respect  to  the  office  of  Superintendent  of  the 
Poor,  is  that  in  November,  1907,  he  shall,  upon  the  recom- 
mendation of  the  Board  of  Supervisors,  appoint  a  suitable 
person  to  fill  the  office  for  the  ensuing  term,  beginning  Janu- 
ary  1,  1908;  and  that  every  fourth  year  thereafter  he  shall, 
upon  such  recommendation,  again  appoint  for  the  next  ensuing 
term.  The  Act  further  provides  that  at  any-  time  before  or 
after  November,  1907,  the  court,  or  judge  thereof,  shall  fill 
vacancies  that  may  occur  in  the  office.  So  that  the  only  power 
the  Circuit  Court  or  the  judge  thereof  had,  until  November,. 
1907,  touching  the  office  in  question,  wae  to  fill  any  vacancy 
that  might  occur  therein.  And  inasmuch  as  no  vacancy  existed 
in  the  office  on  the  19th  day  of  April,  1904,  the  order  appoint- 
ing Eoy  C.  Burke  was  invalid,  and  of  no  effect. 

Upon  the  whole  case,  our  conclusion  is  that  John  M.  Chad- 
duck,  the  plaintiff  in  error,  is  the  rightful  incumbent  of  the 
office  of  Superintendent  of  the  Poor  of  Culpeper  county,  hold- 
ing the  same  by  authority  of  law,  and  that  his  term  cannot  be 
disturbed  until  a  successor  has  been  duly  appointed  and  quali- 
fied. In  view  of  the  high  testimony  borne  by  the  record  to  his 
experience,  fidelity,  and  efficiency,  the  restdt  reached  cannot  be 
regretted  so  far  as  the  welfare  of  the  public  service  is  con- 
cerned. 

For  these  reasons  the  judgment  complained  of  must  be  re- 
versed, and,  this  court  proceeding  to  enter  such  judgment  as 
the  lower  court  ought  to  have  entered,  it  will  be  ordered  that 
the  writ  of  mandamus  prayed  for  by  the  defendant  in  error  be 
denied,  and  his  petition  dismissed. 

Reversed, 
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Gates  &  Son  Co.  v.  City  of  Richmond. 

March  9,  1905. 
Absent,  Cardwell,  J. 

1.  Obstructing    City    Street — Ordinance — Temporary    Obstruction. — ^A 

city  ordinance  which  imposes  a  fine  upon  any  person  who  shall 
place  any  portico,  porch,  door,  window,  step,  fence,  or  other  pro- 
jection which  shall  project  into  any  street  of  the  city,  or  who 
shall  continue  such  an  obstruction  after  notice  to  remove  it,  is 
aimed  at  permanent  obstructions,  and  does  not  apply  to  tem- 
porarily putting  a  skid  across  a  sidewalk  to  unload  goods  from  a 
wagon  in  the  street  into  a  merchant's  storeroom. 

2.  Penal  Statutes — Ilotc  Construed — LikeWords — Specific  Enumeration — 

General  Words. — Penal  statutes  and  ordinances  are  to  be  construed 
strictly,  and  a  man  is  not  to  be  punished  unless  he  is  plainly  within 
their  language.  There  are  no  constructive  oftenses.  In  arriving  at 
a  proper  construction  of  a  statute,  or  ordinance,  the  meaning  of  a 
word  or  phrase  may  be  ascertained  by  reference  to  other  words  and 
phrases  with  which  it  is  associated,  and  a  specific  enumeration  of 
words  or  objects,  as  a  rule,  controls  general  words  which  follow, 
and  limit  them  in  their  operation  to  others  of  like  kind. 

Error  to  a  judgment  of  the  Hustings  Court  of  the  city  of 
Eichmond,  aflSrming  a  judgment  of  the  Police  Justice  of  said 
city,  imposing  a  fine  on  the  plaintiff  in  error  for  violating  a  city 
ordinance. 

Reversed. 
The  opinion  states  the  case. 
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George  BryaUy  iov  the  plaintiff  in  error. 
U.  B.  Pollard,  for  the  defendant  in  error. 
Whittle,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  a  corporation,  whose  place  of  business 
fronts  on  Fourteenth  street  in  the  city  of  Kichmond,  was  fined 
by  a  police  justice  for  the  alleged  violation  of  an  ordinance  of 
the  city  in  obstructing  said  street. 

The  obstruction  complained  of  was  occasioned  by  the  use  of 
a  movable  *^gang-plank/'  or  ^^skid,"  a  contrivance  composed  of 
two  parallel  pieces  of  timber  about  twelve  feet  long  and  twelve 
inches  apart,  sheathed  with  iron,  and  held  together  by  wooden 
cross-pieces.  The  skid  was  extended  from  the  front  door  of 
the  storehouse  across  the  sidewalk  to  delivery  wagons  in  the 
street,  and  the  goods  of  the  company  were  carried  over  the  skid 
to  the  wagons  on  hand-trucks. 

Upon  api>eal  to  the  Hustings  Court  of  the  city,  the  judgment 
of  the  police  justice  was  affirmed,  and  the  case  is  here  on  writ 
of  error  to  the  judgment  of  affirmance. 

The  sole  question  for  determination,  therefore,  is  whether 
the  above  mentioned  facts,  of  which  there  is  no  denial,  con- 
stitute a  violation  of  the  ordinance  in  question. 

The  ordinance  is  as  follows:  *'Xo  person  shall  construct  or 
place,  or  cause  to  be  constructed  or  placed,  any  portico,  porch, 
door,  window,  step,  fence,  or  other  projection  which  shall  pro- 
ject into  any  street,  or  any  gate  which  shall  open  outside  over 
any  sidewalk,  under  a  penalty  of  not  less  than  five  nor  more 
than  fifty  dollars  for  each  offense,  and  a  like  penalty  for  every 
day  that  the  said  portico,  porch,  door,  window,  step,  gate,  fence, 
or  other  projection  shall  be  continued  as  aforesaid  after  notice 
to  remove  the  same.    Wherever  in  any  part  of  said  city  a  street 
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has  been  or  shall  hereafter  be  encroached  upon  or  obstructed 
by  a  fence  or  any  inclosure,  or  by  any  building  or  any  part 
thereof,  the  owner  or  owners  thereof  shall  remove  the  same 
to  the  proper  line  of  said  street  when  ordered  by  the  Committee 
on  Streets  to  do  so.  If  such  removal  be  not  made  within 
twenty  days  after  notice  of  such  order,  the  owner  or  owners 
thereof  shall  be  liable  to  a  fine  of  not  less  than  ten  nor  more 
than  one  hundred  dollars;  each  day's  failure  to  be  a  separate 
offense." 

This  is  a  penal  ordinance,  and  is,  therefore,  to  be  construed 
strictly.  It  is  not  to  be  extended  by  implication,  and  must  be 
limited  in  its  application  to  cases  clearly  described  by  the  lan- 
guage employed.  The  books  abound  with  cases  illustrating  this 
principle,  which  is  of  universal  application,  except  in  particular 
instances  in  which  the  doctrine  has  been  modified  by  statute. 
Fox^s  admr,  v.  Commonwealthy  16  Gratt.  1 ;  Harris  v.  Common- 
wealth, 81  Va.  240,  59  Am.  Rep.  666;  Street  v.  Broaddus,  96- 
Va.  825,  32  S.  E.  466. 

.  In  United  States  v.  Wiltberger,  5  Wheat.  76,  5  L.  Ed.  37, 
Marshall,  C.  J.,  observes :  "The  rule  that  penal  laws  are  to  be 
construed  strictly  is,  perhaps,,  not  much  less  old  than  construc- 
tion itself.  It  is  founded  in  the  tenderness  of  the  law  for  the 
rights  of  individuals,  and  on  the  plain  principle  that  the  power 
of  punishment  is  vested  in  the  legislative,  not  the  judicial,  de- 
partment. .  .  .  The  case  must  be  a  strong  one,  indeed,^ 
which  would  justify  a  court  in  departing  from  the  plain  mean- 
ing of  words,  especially  in  a  penal  act,  in  search  of  an  intention 
which  the  words  themselves  do  not  suggest.  To  determine  that 
a  case  is  within  the  intention  of  a  statute  its  language  must 
authorize  us  to  say  so. 

"It  would  be  dangerous,  indeed,  to  carry  the  principle,  that 
a  case  which  is  within  the  reason  or  mischief  of  a  statute,  is- 
within  its  provisions,  so  far  as  to  punish  a  crime  not  enumerated 
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in  the  statute,  because  it  is  of  kindred  character  with  those 
which  are  enumerated." 

'*There  can  be  no  constructive  offenses,  and  before  a  man 
can  be  punished,  his  case  must  be  plainly  and  unmistakably 
within  the  statute,''  Chief  Justice  Fuller,  in  U,  S,  v.  Lacher, 
134  U.  S.  624,  33  L.  Ed.  1080,  10  Sup.  Ct.  625. 

These  and  many  other  cases  which  could  be  cited  to  the  same 
effect,  tend  to  illustrate  the  jealousy  with  which  courts  regard 
any  substantial  departure  from  this  time-tested  canon  of  con- 
struction. Its  violation  involves  a  most  dangerous  innovation, 
and  places  persons  accused  of  crime  at  the  mercy  and  arbitrary 
discretion  of  the  judge  who  may  chance  to  preside  in  the  par- 
ticular case. 

There  are  two  other  kindred  principles  of  construction  to 
be  considered  in  arriving  at  a  correct  interpretation  of  this 
ordinance,  namely:  that  of  noscitur  a  sociis,  and  ejusdem 
generis. 

The  former  rule  is  succinctly  stated  as  follows:  "It  is  a 
fundamental  principle  in  the  construction  of  statutes  that  the 
meaning  of  a  word  or  phrase  may  be  ascertained  by  reference 
to  the  meaning  of  other  words  or  phrases  with  which  it  is  asso- 
ciated. Language  though  apparently  general,  may  be  limited 
in  its  operation  or  effect,  where  it  may  be  gathered  from  the 
intent  and  purpose  of  the  statute  that  it  was  designed  to 
ai)ply  only  to  certain  persons  or  things,  or  was  to  operate  only 
imdcr  certain  conditions."  26  Am.  <fe  Eng.  Enc.  Law,  p.  608 ; 
citing  among  other  cases  Orange  &  Alex.  R,  Co,  v.  Alexandria, 
17  Gratt.  176. 

The  rationale  of  the  principle  of  ejusdem  generis,  seems  to 
be,  that  if  the  legislature  had  intended  the  general  words  to 
apply,  uninfluenced  by  the  preceding  particular  words  and  with- 
out restriction,  it  would  in  the  first  instance  have  employed  a 
compendious  word  to  express  its  purpose.     Rex  v.  Wallis,  5 

Vol.  cm — 89 
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Tenn.  R.  375.    The  rule  is  illustrated  and  applied  in  the  com- 
paratively recent  case  of  American  Manganese  Co.  v.  Va.  Man- 
ganese Co,,  91  Va.  272,  21  S.  E.  466,  where  this  court,  in  con- 
struing section  3299  of  the  Code,  with  respect  to  special  pleas 
of  setoff,  held,  that  the  language,  "or  any  other  matter,"  occur- 
ring in  a  statute  which  in  part  reads :   "or  any  other  matter  as 
would  entitle  him  (the  defendant)  either  to  recover  damages 
at  law  from  the  plaintiff     ...     or  to  relief  in  equity,  in 
whole  or  in  part,  against  the  obligation  of  the  contract,"  is 
restricted  to  the  preceding  enumerated  defenses  and  that  no 
setoff  can  be  relied  on  by  the  defendant  that  does  not  grow  out 
of  the  original  contract.     The  court  says :   "One  of  these  rules 
of  construction  is  that  general  words  may  be  limited  to  the 
same  genus  or  class  as  the  specific  words  which  precede  them. 
In  Sutherland  on  Statutory  Constr.  (section  268)  it  is  said 
that  where  there  are  general  words  following  particular  and 
specific  words,  the  former  must  be  confined  to  things  of  the 
same  land.'     In  Broom's  Legal  Maxims  (side  page  651)  the 
rule  is  laid  down  as  follows:     *  Where  a  particular  class  (of 
persons  or  things)  is  spoken  of,  and  general  words  follow,  the 
class  first  mentioned  is  to  be  taken  as  the  most  comprehensive, 
and  the  general  words  treated  as  referring  to  matters  eju^dem 
generis  with  such  class;  the  effect  of  general  words,  where  they 
follow  particular  words,  being  thus  restricted.'     Sedgwick,  in 
his  work  on  Construction  of  Statutes  (page  361)  says:    'Where 
general  words  follow  particular  words,  the  rule  is  to  construe 
the  former  as  applicable  to  things  or  persons  particularly  men- 
tioned.'    The  decisions  of  the  courts  fully  sustain  the  text- 
writers,  that  this  is  the  true  rule  of  construction  in  such  cases, 
subject  to  certain  limitations  not  necessary  to  be  mentioned 
here."    Lynchburg  v.  N.  &  F.  R,  Co,,  80  Va.  237 ;  C  &  O.  By. 
Co,  V.  Banh  92  Va.  495,  33  S.  E.  935,  44  L.  R.  A.  449. 

"In  construing  penal  statutes  the  legislative  intent  *is,   in 
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most  cases,  to  be  found  by  giving  to  the  words  the  meaning  in 
which  they  are  used  in  ordinary  speech.'  "  Sarlls  v.  U,  iS.,  152 
U.  S.  574,  38  L.  £.  556,  14  Sup.  Ct.  720. 

Applying  the  foregoing  well-settled  principles  to  the  case  in 
judgment,  it  is  quite  apparent  that  the  offense  charged  is  not 
embraced  by  the  provisions  of  the  ordinance  under  considera- 
tion. The  ordinance  is  plainly  intended  to  apply  to  obstruc- 
tions and  encroachments  on  the  streets  of  a  permanent  char- 
acter, and  cannot  without  unwarranted  enlargement  of  the 
ordinary  scope  and  meaning  of  the  language  used,  be  made  to 
embrace  temporary  obstructions  such  as  are  caused  by  the  use 
of  skids  and  similar  appliances  employed  in  loading  and  un- 
loading wagons. 

If  in  the  judgment  of  the  city  council  the  use  made  of  the 
streets  in  this  instance  amounts  to  an  undue  interference  with 
the  rights  of  the  public,  the  evil  can  be  remedied  by  appro- 
priate legislation.  But  the  courts  must  construe  the  ordinance 
as  they  find  it,  and  cannot  enlarge  its  operation  to  meet  the 
exigencies  of  particular  cases. 

It  follows  from  these  views  that  the  judgment  complained 
of  must  be  reversed,  and  the  case  remanded  for  further  pro- 
ceedings. 

Reversed, 
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ViRGixiA  &  ;North  Carolina  Wheel  Co.  v.  Harris. 

March  9,  1905. 
Absent,  Cardwell,  J. 

1.  Pleading — Declaration — Detnurrer — Orounds     of     Demurrer. — A     de- 

murrer to  a  declaration  as  a  whole  raises  the  question  whether  the 
declaration  sets  out  sufficient  matter  to  sustain  the  action,  and  if 
there  are  several  counts  in  the  declaration,  and  any  one  of  them  is 
good,  the  demurrer  should  be  overruled;  and  the  fact  that  the 
assignment  of  causes  of  demurrer  applies  to  the  bad  counts  as  well 
as  to  the  good  will  not  aCFect  the  result  as  it  does  not  enlarge  the 
scope  of  the  demurrer. 

2.  Appeal  and  Error — Demurrer — Grounds  Assigned  in  Trial  Court. — 

No  causes  of  demurrer  not  assigned  in  the  statement  of  causes  of 
demurrer  in  the  trial  court  can  be  assigned  in  this  court 

3.  Pleading — Declaration — Demurrer. — A  declaration  is  sufficient  if  it 

informs  the  defendant  of  the  nature  of  the  demand  made  upon  him, 
and  states  such  facts  as  will  enable  the  court  to  say  that  if  the  facts 
are  proved  as  alleged  they  establish  a  good  cause  of  action. 

4.  Master    and    Servant — Defective    Machincru — Promise    to    Rrpair. — 

Where  a  servant  is  injured  by  defective  machinery  which  he  is 
induced  to  operate  by  the  master's  orders,  coupled  with  a  promise 
to  repair  the  defect,  the  master  is  liable,  unless  the  danger  is  so 
manifest  that  no  prudent  person  would  incur  the  risk;  and,  gener- 
ally, whether  the  continuance  in  the  service  and  the  use  of  the 
defective  machinery  amounts  to  such  negligence  as  to  bar  recovery, 
ought  to  be  submitted  to  the  jury  under  proper  instructions  from 
the  court. 

5.  Pleading — Deciaration^AUcgation  of  Duty— Demurrer.— An  allegation 

of  duty  is  only  a  conclusion  of  law,  and  where  the  facts  alleged 
show  the  duty,  and  are  stated  with  sufficient  clearness  to  prevent 
surprise,  and  enable  the  court  to  proceed  upon  the  merits  of  the 
cause,  the  declaration  is  sufficient. 
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6.  Flbadisg— Allegation,   ^'Promise  to   Repair"— Breach,   ** Re fusaV* —De- 

murrer,— Where  a  declaration  alleges  that  a  master  promised  to 
repair  defects  in  machinery,  and  failed  and  refused  to  do  so,  the 
word  "reused"  will  be  held  to  mean  "did  not  comply  with." 

7.  Evidence — Defective  Machimry — Subsequent  Repairs. — In  order  to  re- 

but evidence  offered  by  defendant,  the  plaintift  may  prove  the  con- 
dition of  defective  machinery  which  caused  the  injury  complained 
of  shortly  after  the  Injury,  and  also  subsequent  repairs. 

8.  Master  and  Servant— C^«e  of  Defective  Machinery— Care  Required.— 

The  care  required  in  the  use  of  machinery  known  to  be  defective, 
and  which  the  master  has  promised  to  repair,  is  such  reasonable 
care  and  caution  as  a  prudent  man  would  exercise  under  the  same 
circumstances. 

9.  Instructions — Evidence  to  Support. — It  is  not  error  to  refuse  an  in- 

struction when  there  is  no  evidence  to  justify  it. 

10.  Instructions — Harmless  Omission. — ^Where  the  allegation  of  a 
declaration  and  the  uncontradicted  testimony  of  the  plaintiff  is 
that  the  plaintiff  relied  upon  the  defendant's  promise  to  repair  de- 
fective machinery  whereby  the  injury  complained  of  was  inflicted, 
the  fact  that  an  instruction  omits  to  state  that  the  plaintiff  must 
have  relied  on  such  promise  is  harmless  error. 

11.  Master  and  Servant — Defective  Machinery — Knowledge  of  Master — 
Direction  to  Use — Assumption  of  Risk. — The  presumption  is  that  a 
master's  knowledge  of  machinery  is  superior  to  that  of  the  servant, 
and  if  the  servant  complains  of  defects  which  the  master  refuses  to 
remedy,  and  directs  the  servant  to  continue  its  use,  the  servant  has 
a  right  to  presume  that  the  master  considers  the  machinery  in  a 
reasonably  safe  condition,  and  may  continue  its  use  without  neces- 
sarily assuming  the  risk,  unless  the  defect  is  so  palpable,  immediate, 
and  constant  that  only  a  reckless  man  would  use  it. 

12.  Master  and  Servant— ^w/e  Machinery — Repairs — Personal  Duty  of 
Master — Continuing  Duty. — It  is  the  duty  of  a  master  to  use  ordinary 
care  to  furnish  reasonably  safe  machinery  for  the  use  of  his  ser- 
vant, and  this  duty  is  not  only  a  personal,  non-assignable  duty, 
but  a  continuing  one.  He  does  not  exempt  himself  by  simply  mak- 
ing repairs,  but  he  is  to  continue  to  use  ordinary  care  to  see  that 
his  machinery  is  reasonably  safe. 

Error  to  a  judgment  of  the  Circuit  Court  of  Henrico  county, 
in  an  action  of  trespass  on  the  case,  wherein  defendant  in 
error  was  the  plaintiflF,  and  the  plaintiflf  in  error  was  the  de- 
fendant. 

Affirmed. 
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The  opinion  states  the  case. 

/.  Alston  Cabell  and  L,  0.  Wendenburgy  for  the  plaintiff  in 
error. 

Samuel  A,  Anderson^  H,  A,  Atkinson  and  John  A,  Lamb, 
for  the  defendant  in  error. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

The  purpose  of  this  writ  of  error  is  to  review  a  judgment  ren- 
dered in  behalf  of  the  defendant  in  error,  Harris,  against  the 
plaintiff  in  error,  the  Virginia  &  Xorth  Carolina  Wheel  Com- 
pany, in  an  action  to  recover  damages  for  personal  injuries. 

There  was  a  demurrer  to  the  declaration,  which  contained 
two  counts,  and  the  action  of  the  trial  court  in  overruling  the 
demurrer  constitutes  the  first  assignment  of  error. 

Since  the  court  is  of  opinion,  for  reasons  to  be  stated  pres- 
ently, that  the  second  count  is  sufficient  to  maintain  the  action, 
and  as  it  appears  that  the  evidence,  both  of  the  plaintiff  and 
defendant  was  addressed  to  the  case  made  by  the  second  count, 
it  will  be  unnecessary  to  consider  the  alleged  insufficiency  of 
the  first  count. 

It  has  long  been  the  established  rule  of  practice  in  this  State, 
that  a  demurrer  to  the  entire  declaration  raises  the  question, 
whether  it  sets  out  sufficient  matter  to  sustain  the  action ;  and 
in  such  case,  w^here  there  arc  several  counts,  one  of  which  is 
good,  the  demurrer  must  be  overruled.  Roe  v.  Crutchfield, 
1  H.  &  M.  361;  Hollingsirorth  v.  Milton,  8  Leigh  50;  Hender- 
son V.  Stringer,  6  Gratt.  130;  Wright  v.  Mitchie,  6  Gratt.  854; 
Smith  V.  Lloijd,  16  Gratt.  295;  Wright  v.  Smith,  81  Va.  777; 
Graij  V.  Kemp,  88  Va.  201,  IG  S.  E.  225;  Orubb  v.  Burford, 
98  Va.  553,  37  S.  E.  4. 

The   defendant   seeks   to   escape   the   consequences   of  the 
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above  mentioned  rule  by  showing  that  the  assignment  of  causes 
of  demurrer  applies  to  both  counts  of  the  declaration.  But 
the  oifice  of  the  assignment  is  to  indicate  the  grounds  relied  on, 
and  not  to  enlarge  the  scope  of  the  demurrer. 

''Assigning  special  causes  for  demurrer  does  not  make  a 
demurrer  special,  which  is  in  its  nature  general."  Miller  v. 
M'Luer,  Gilmer,  338. 

"A  demurrer  to  a  declaration  with  a  statement  of  speciaj 
cause  of  demurrer,  that  one  of  the  counts,  or  breaches,  or 
parts,  of  the  plaintiff's  demand  of  a  distinct  and  divisible  nature 
is  bad,  does  not  alter  the  character  of  the  demurrer.  And  if 
there  be  matter  enough  in  the  declaration  to  maintain  the 
action,  the  demurrer  must  be  overruled."  Henderson  v. 
Stringer,  supra. 

The  second  count  of  the  declaration,  after  stating  the  em- 
ployment of  the  plaintiff  by  the  defendant  as  a  sawyer,  alleges 
that  it  was  the  duty  of  the  defendant  to  use  ordinary,  due  and 
proper  care  to  furnish  the  plaintiff  with  a  reasonably  safe  and 
proper  saw  with  which  to  perform  his  work;  and  especially 
was  it  the  duty  of  the  defendant,  when  it  found  that  the 
machinery  was  out  of  order,  to  have  the  same  repaired,  so  that 
the  plaintiff  would  not  be  injured  w^hile  using  it.  The  count 
then  proceeds  to  charge  that  the  defendant  was  informed  that 
the  saw  in  question  was  out  of  order  and  ought  to  be  fixed,  and 
promised  the  plaintiff  to  fix  the  same;  but  negligently,  reck- 
lessly, and  carelessly  failed  and  refused  to  fix  the  same,  and 
directed  the  plaintiff  to  continue  to  operate  the  saw.  It  fur- 
ther alleges  that  the  defendant  was  a  second  time  informed  of 
the  condition  of  the  machine,  and  again  promised  the  plaintiff 
to  fix  the  same,  and  directed  him  to  continue  to  use  the  9«w, 
assuring  him  that  the  same  would  be  fixed  in  a  reasonable  and 
proper  time;  upon  which  promise  the  plaintiff  relied  and  con- 
tinued to  operate  the  saw.    Yet,  it  is  said,  the  defendant,  un- 
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mindful  and  disregardf ul  of  its  duties  and  promises,  negligently, 
recklessly,  and  carelessly  failed  and  refused  to  fix  the  saw  as 
promised  in  a  reasonable  and  proper  time,  by  reason  whereof, 
while  the  plaintiff  was  operating  the  saw,  and  without  any  fault 
on  his  part,  but  because  of  the  defective,  insecure,  and  unsafe 
condition  of  the  saw,  he  received  the  injuries  complained  of. 

Summarized,  the  causes  of  demurrer  assigned  by  the  defend- 
ant in  the  trial  court  (and  to  which  he  must  be  confined  in  this 
court — Va.  Code,  1904,  sec.  3271)  are,  first,  that  the  declaration 
is  vague  and  indefinite,  and  does  not  set  out  the  alleged  cause 
of  action  with  sufficient  particularity ;  and,  second,  that  it  seeks 
to  hold  the  defendant  responsible  for  obvious  and  known  risks 
incident  to  the  employment  and  assumed  by  the  plaintiff,  and 
to  impose  upon  the  defendant  a  higher  degree  of  care  than  is 
required  by  law. 

The  count  is  plainly  not  amenable  to  the  first  objection.  To 
the  contrary,  the  facts  which  constitute  the  alleged  cause  of 
action  are  stated  with  sufficient  certainty  to  be  understood  by 
the  defendant,  who  has  to  answer  them ;  by  the  jury,  who  are  to 
inquire  into  their  truth;  and  by  the  court,  which  is  to  render 
judgment.  Wood  v.  American  National  BanTcj  100  Va.  306, 
40  S.  E.  931. 

The  rule  laid  dewn  in  yet  more  recent  cases  is  that  the 
declaration  is  sufficient  if  it  informs  the  defendant  of  the  nature 
of  the  demand  made  against  him,  and  states  such  facts  as  will 
enable  the  court  to  say  that  if  the  facts  are  proved  as  alleged 
they  establish  a  good  cause  of  action.  Hortenstein  v.  Va.- 
Carolina  By,  Co.,  102  Va.  914,  47  S.  E.  996;  Va.-Portland 
Cement  Co,  v.  Luc¥s  admr.,  ante  p.  427,  49  S.  E.  577. 

The  second  ground  of  demurrer  involves  the  right  of  a  ser- 
vant to  recover  damages  against  the  master  for  injuries  occa- 
sioned by  defective  machinery,  of  which  he  has  notice.  The 
general  rule  is  that  a  servant  who  continues  in  the  service  with 
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such  knowledge,  without  complaint  and  without  the  promise  of 
the  master  to  repair  the  defect,  cannot  recover  damages  of  the 
master  for  an  injury  received  imder  such  circumstances.  But 
the  rule  is  subject  to  the  qualification,  that  where  the  servant 
is  induced  to  continue  to  operate  the  defective  machinery  by 
the  order  of  the  master,  coupled  with  a  promise  to  repair  the 
defect,  the  master  is  liable,  unless  the  danger  is  so  manifest  that 
no  prudent  person  would  incur  the  risk.  And,  ordinarily,  the 
question,  whether  a  continuance  in  the  service  and  use  of  the 
defective  machinery  amounts  to  such  negligence  as  to  bar  a 
recovery,  ought  to  be  submitted  to  the  jury  upon  proper  in- 
structions. Hough  V.  Ry.  Co.,  100  U.  S.  213,  25  L.  Ed.  612 ; 
Kane  v.  By.  Co.,  128  U.  S.  91,  32  L.  Ed.  339,  9  Sup.  Ct.  16; 
N.  &  W.  By.  Co.  V.  Ampey,  93  Va.  108,  25  S.  E.  226 ;  Virginia 
S  Carolina  Wheel  Co.  v.  Chalkley,  98  Va.  62,  34  S.  E.  976; 
N.  &  W.  By.  Co.  V.  Wade,  102  Va.  140,  45  S.  E.  915. 

An  allegation  of  duty  is  only  a  conclusion  of  law ;  and  where 
the  facts  alleged  show  the  duty,  and  are  stated  with  sufficient 
clearness  to  prevent  surprise  and  enable  the  court  to  proceed 
upon  the  merits  of  the  cause,  the  declaration  ought  to  be  sus- 
tained.    Va.  Code  (1904),  sections  3246,  3272. 

Tested  by  these  familiar  principles  applicable  to  the  relation 
of  master  and  servant,  the  declaration  states  a  good  cause  of 
action. 

But  it  is  said  the  averment,  that  the  master  promised  the 
servant  to  repair  the  saw,  but  failed  and  refused  to  do  so,  is  in- 
consistent ^vith  the  theory  that  the  promise  to  remedy  the  dan- 
gerous condition  of  the  saw  was  the  motive  that  induced  the 
servant  to  incur  a  known  danger.  It  is  manifest,  however,  that 
the  word  "refused"  is  not  used  in  the  narrow  sense  attributed 
to  it,  in  the  connection  in  which  it  occurs.  Employed  as  an  in- 
transitive verb,  the  definition  in  Webster's  International  Dic- 
tionary of  "refuse"  is  "not  to  comply  with,"  and  in  Taylor  v. 

Vol.  cm — 90 
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Mason,  9  Wheat.  327,  6  L.  Ed.  101,  it  is  said:  ^The  words 
^refusing  to  comply'  may  in  general  have  the  same  operation  in 
law  as  the  words  *f ailing  to  comply'  would  have." 

"It  is  a  rule  of  pleading  that  when  an  expression  is  capable 
of  different  meanings,  that  one  will  be  adopted  which  will  sup- 
port the  pleading,  and  not  one  which  will  defeat  it."  Pender 
V.  Dichen,  27  !Miss.  252;  Loehr  v.  Murphy,  45  Mo.  App.  523. 

Ascribing  to  the  word  "refused,"  its  broader  signification, 
there  is  no  merit  in  the  last  suggestion. 

The  second  assignment  of  error  is  that  the  court  permitted 
the  plaintiff  to  introduce  evidence  showing  the  condition  of  the 
saw  about  one  week  after  the  accident  happened,  and  also  sub- 
sec  juent  repairs. 

The  foreman  and  principal  witness  for  the  defendant  had 
testified  in  chief  that  there  was  nothing  the  matter  with  the 
slide ;  that  it  ^vas  the  track  which  caused  the  trouble ;  that  he 
had  fixed  the  track  about  fifteen  or  twenty  days,  or  possibly  a 
month,  before  the  accident,  after  which  time  there  was  no  com- 
plaint on  the  part  of  the  plaintiff.  To  strengthen  his  statement, 
he  declared  that  another  employee  went  to  work  on  the  saw  the 
day  after  the  accident  and  worked  it  for  six  weeks.  The  ques- 
tions and  answers  objected  to  were  directly  in  rebuttal  of  the 
foreman's  testimony,  and  were  therefore  clearly  admissible. 

In  Virginia  £  North  Carolina  Wheel  Co.  v.  Chalkley,  OS 
Va.  02,  34  S.  E.  976,  it  is  said:  "The  defendant  company,  for 
the  pui7)ose  of  showing  that  the  machine  was  in  a  reasonably 
safe  condition  when  the  accident  occurred,  introduced  evidence 
tending  to  show  that  some  time  afterwards  it  was  in  good  con- 
dition, and  that  no  repairs  had  been  made  upon  it  during  that 
period.  Tlie  plaintiff  clearly  had  the  right,  in  rebuttal,  to 
show  that  it  liad  been  repaired  during  that  time ;  otherwise  the 
defendant  would  be  permitted  to  prove  facts  to  establish  its 
defense  which  the  plaintiff  was  denied  the  right  of  disproving. 
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The  evidence  was  brought  out  upon  the  cross-examination  of  a 
witness,  who  had  testified  in  chief  that  the  machinery  was  in 
the  same  condition  when  exhibited  to  the  jury  that  it  was  when 
the  plaintiff  was  injured.  The  latter  had  the  right  not  only  to 
show  that  this  was  not  true,  but  upon  cross-examination  had 
the  right  to  ask  any  question  which  tended  to  test  the  witness' 
accuracy,  veracity  or  credibility,  as  the  question  complained  of 
clearly  did." 

The  third  assignment  of  error  is  to  the  ruling  of  the  court 
with  respect  to  instructions. 

It  is  insisted  that  the  court  erred  in  refusing  to  give  de- 
fendant's instruction  No.  2,  and  in  giving  the  court's  instruc- 
tion Xo.  2  in  place  of  it. 

The  rejected  instniction  told  the  jury  that  even  though  they 
should  believe  from  the  evidence  that  the  defendant  promised 
to  repair  the  saw  and  failed  to  do  so  within  a  reasonable  time, 
the  plaintiff  would  not  be  entitled  to  recover  for  that  cause 
alone ;  but  if  afterwards  the  plaintiff  "failed  to  exercise  the  in- 
creased degree  of  care  in  using  the  saw,  demanded  by  the  in- 
creased peril,  they  must  find  for  the  defendant." 

The  competing  instruction  substituted  for  the  language 
quoted  '^failed  to  exercise  such  reasonable  care  and  caution  as  a 
prudent  man  would  exercise  under  the  same  circumstances, 
thev  must  find  for  the  defendant." 

The  instruction  given  by  the  court  correctly  propounds  the 
law.  (N,  di  W.  By,  Co.  v.  Ampey,  supra;  By,  Co.  v.  Pucketiy 
62  Kan.  770,  64  Pac.  631;  T.  £  N.  O.By.  Co.  v.  Bhigle.  01 
Tex.  287,  42  S.  W.  971 ;  Hough  v.  By.  Co.,  supra.)  But  the 
court  would  have  been  warranted  in  refusing  the  instruction 
tendered  by  the  defendant  on  the  ground  that  there  was  no 
evidence  to  justify  it.  The  uncontradicted  testimony  of  the 
plaintiff  is  that  he  was  careful  about  running  the  saw;  and 
after  the  master's  promise  to  fix  it  was  even  "more  careful 
than  ever  before." 
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The  objection  to  instruction  No.  6,  given  by  the  court,  is  that 
it  does  not  make  the  presence  of  danger  a  necessary  element  to 
a  recoveiy,  and  does  not  state  that  the  servant  relied  upon  the 
master's  promise  to  repair. 

The  instruction  is  as  follows :  "The  court  instructs  the  jury 
that  if  they  believe,  from  the  evidence,  that  the  plaintiff  com- 
plained of  the  defective  condition  of  the  machinery  which  he 
was  operating,  and  that  the  defendant  promised  to  have  the 
defects  in  said  machinery  remedied,  but  failed  so  to  do,  within 
a  reasonable  time,  and,  in  consequence  thereof,  the  injuries 
complained  of  were  inflicted  upon  the  plaintiff,  then  the  de- 
fendant is  liable,  and  the  jury  should  find  for  the  plaintiff,  un- 
less the  jury  believe  that  the  plaintiff  failed  to  exercise  reason- 
able care  and  caution  in  doing  the  work  in  which  he  was  en- 
gaged, taking  into  consideration  the  plaintiff's  experience,  or 
unless  the  danger  was  so  palpable,  immediate,  and  constant 
that  no  one  but  a  reckless  person  would  expose  himself  to  it, 
even  after  receiving  such  promise  or  assurance. 

The  circumstance  that  the  plaintiff  was  injured  while  oper- 
ating the  saw  in  the  exercise  of  reasonable  care  and  caution, 
aided  by  common  knowledge,  sufliciently  indicates  the  presence 
of  danger.  Upon  the  second  point,  the  fact  that  the  plaintiff 
relied  upon  the  master's  promise  to  repair  is  plainly  to  be  im- 
plied from  a  fair  and  reasonable  interpretation  of  the  instruc- 
tion. But  if  it  were  otherwise,  the  defendant  could  not  have 
been  prejudiced  by  the  omission,  since  the  allegation  of  the 
declaration  and  the  uncontradicted  testimony  of  the  plaintiff 
is  that  he  did  rely  upon  the  master's  promise  to  repair.  Rich- 
mond By.  Co.  V.  Oarthright,  92  Va.  627,  24  S.  E.  267,  32  L.  R. 
A.  220,  53  Am.  St.  839. 

Instruction  Xo.  7,  which  is  objected  to,  was  copied  literally 
from  an  instruction  approved  in  N,  £  W,  Ry,  Co,  v.  Antpey, 
supra. 
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Defendant's  instruction  No.  5  is  covered  by  instruction  No. 
1,  given  by  the  court. 

Instruction  No.  6  tells  the  jury  that  **if  the  defendant  re- 
fused to  repair  the  saw,  or  by  its  conduct  gave  the  plaintiff  to 
understand  that  it  did  not  intend  to  repair  the  saw,  the  plaintiff 
assumed  the  risk."  This  instruction  was  properly  refused,  be- 
cause there  is  no  evidence  to  support  it,  and  for  the  additional 
reason  that  it  does  not  accurately  propound  the  principle  of 
law  intended  to  be  inculcated.  The  presumption  is  that  the 
master's  knowledge  of  machinery  is  superior  to  that  of  the  ser- 
vant; and  that  when  a  servant  complains  of  defective  ma- 
chinery, which  the  master  refuses  to  repair,  and  directs  the 
servant  to  continue  its  use,  unless  the  defect  is  so  palpable, 
immediate  and  constant  that  only  a  reskless  man  would  use  it, 
the  servant  has  a  right  to  presume  that  the  master  considers 
the  machinery  in  a  reasonably  safe  condition,  and  may  continue 
to  use  it  without  necessarily  assuming  the  risk.  Va,-Portland 
Cement  Co,  v.  Luc¥s  admr,,  supra;  Shearman  &  Redfield  on 
Neg.,  sec.  168. 

It  is  further  contended  that  defendant's  instruction  No.  7 
was  improperly  refused.     This  instruction  is  as  follows: 

**The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  plaintiff,  Harris,  knew  the  saw  was  out  of 
order,  and  reported  the  same  to  the  foreman,  and  that  the  saw 
was  repaired  in  the  presence  of  Harris,  and  that  he  made  no 
further  complaint  before  the  accident,  they  must  find  for  the 
defendant." 

The  instruction  ignores  the  essential  principle  that  the  duty 
of  a  master  to  use  ordinary  care  to  furnish  reasonably  safe  ma- 
chinery for  the  use  of  the  servant  is  a  personal,  non-assignable, 
continuing  duty.  In  the  form  in  which  the  instruction  was  of- 
fered it  is  not  a  correct  exposition  of  the  law,  and  was  properly 
refused.    N,  &  W,  Ry.  Co.  v.  Ampey,  supra;  Ry.  Co.  v.  Daniel^ 
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152  U.  S.  688,  38  L.  Ed.  597,  14  Sup.  Ct.  756;  N.  &  F.  iJt/. 
Co,  V.  yfq^de^  swpra;  Settle  v.  St.  Louis,  £c.  By.  Co,,  127  Mo. 
342,  30  S.  W.  125,  4,8  Am.  St.  633. 

An  inspection  of  the  instructions  given  by  the  court  shows 
that  the  law  of  the  case  was  fully  and  fairly  submitted  to  the 
jury.  This  assignment  of  error  is,  therefore,  also  without  merit. 

The  remaining  assignment  of  error  is  to  the  action  of  the 
court  in  overruling  the  motion  of  the  defendant  to  set  aside  the 
verdict  of  the  jury  as  contrary  to  the  evidence. 

Viewing  the  case  from  the  standpoint  of  a  demurrer  to  the 
evidence,  the  evidence  is  ample  to  sustain  the  verdict,  and  it 
cannot  be  disturbed. 

Upon  the  whole  case,  the  judgment  complained  of  is  without 
error,  and  must  be  affirmed. 

Affirmed. 
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AVoRRELL  &  Williams  v.  Ivinxear  Manufacturing  Co. 

March  9,  1905. 
Absent,  Cardwell,  J. 

1.  Damages — Contract  to  Manufacture  and  Deliver — Breach  by  Vendee — 

"Fixed  Charges" — The  measure  of  damages  for  an  unqualified  an- 
nulment, without  reasonable  cause,  by  the  vendee  in  an  executory 
contract  for  the  sale  of  an  article  not  manufactured  at  the  time 
of  breach  is  the  difference  between  the  contract  price  and  the  costs 
of  manufacturing  and  delivering  the  article,  but  in  estimating  such 
cost,  a  due  proportion  of  "fixed  charges,"  that  is,  the  general  run- 
ning expenses  which  attach  to  every  business,  are  to  be  taken  into 
consideration. 

2.  Manufacture  of  Goods — Costs — Fixed  Charges — Hoto  Af<eertained — 

Evidence. — A  defendant  who  has  violated  his  contract  with  the 
plaintiff,  without  cause,  will  not  be  permitted,  under  the  guise  of 
determining  "fixed  charges,"  to  unduly  pry  into  the  private  business 
methods  of  the  plaintiff,  and  expose  them  to  the  scrutiny  of  a 
vigilant  competitor,  who  is  alleged  to  be  back  of  the  breach,  when 
such  charges  are  susceptible  of  approximate  ascertainment  without 
unnecessary  exposure  of  the  plaintiff's  trade  secrets.  Such  charges 
may  be  shown  by  the  opinion  of  practical  men  having  experience 
in  such  business. 

3.  EJviDENCE — Cross-Examination    of    Witness — Discretion, — The   latitude 

permissible  in  the  cross-examination  of  a  witness  is  left  largely  to 
the  sound  discretion  of  the  trial  court  whose  ruling  will  not  be 
reversed  by  an  appellate  court  unless  that  discretion  has  been 
plainly  abused. 

4.  Evidence — Impeachment  of  Witness — Foundation — Case  at  Bar. — A  wit- 

ness having  stated  tha^  the  cost  of  steel  to  his  company,  under 
coiUinui'ng  contracts,  was  three  cents  per  poumd,  was  asked,  on 
cross-examination,  with  whom  his  company  had  said  contracts, 
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which  question  was  objected  to,  and  the  witness  declined  to  an- 
swer, "for  the  protection  of  those  from  whom  he  bought."  The 
cross-examiner,  on  enquiry  from  the  court,  stating  that  he  would 
not  undertake  "to  show  that  the  witness  did  not  have  any  such 
contracts,"  the  trial  court  was  right  in  sustaining  the  objection  to 
the  question,  as  its  only  legitimate  object  was  to  lay  the  foundation 
for  impeaching  the  witness. 

5.  Manufacture  of  Goods — Profits — Sub-Contracts, — ^The  vendor  of  ma- 

terial to  be  used  in  the  manufacture  of  an  article  which  one  has 
contracted  to  make  for  another  is  not  a  sub-contractor  within  the 
meaning  of  the  rule  excluding  "sub-contracts"  in  calculating  profits- 
on  a  contract. 

6.  Contracts — Puffing — Dealei'^s   Talk, — Statements  by  a  manufacturer 

that  his  "bid  for  the  work  is  as  low  as  the  work  can  be  done  for, 
and  that  there  is  no  profit  in  it  at  that  price,"  are  mere  expressions 
of  opinion,  "dealer's  talk,"  and  not  such,  as  if  proved  and  are 
untrue,  will  invalidate  the  contract 

7.  Trial — Rejecting  Evidence — WJien  Harmless. — ^When   evidence   is   re- 

jected under  specifications  of  grounds  of  defense,  but  is  received 
under  the  general  issue,  the  defendant  is  not  prejudiced  thereby. 

8.  Pleading — Foreign  Corporations — Failure  to  Comply  With  Codi,  Sec- 

tion JJOJf — How  Ple^ided. — In  an  action  for  breach  of  contract,  if  the 
defendant  relies  upon  the  fact  that  the  plaintiff  is  a  foreign  cor- 
poration and  has  not  complied  with  the  provisions  of  section  1104 
of  the  Code,  relating  to  such  companies,  the  defense  (plea  or  state- 
ment) is  fatally  defective  if  it  does  not  specify  the  particular  in 
which  it  has  failed  to  comply  with  the  statute. 

9.  New   Trial — Failure   to   Receive  Evidence — When   Harmless. — A    new 

trial  will  not  be  granted  for  refusal  to  permit  certain  evidence  to 
be  introduced  when  substantially  the  same  evidence  was  received, 
without  objection,  at  a  later  stage  of  the  trial. 

10.  Appeal  &  Error — Excessive  Verdict — Putting  Upon  Terms, — Where 
the  only  error  disclosed  by  the  record  in  this  court  is  that  the  ver- 
dict of  the  Jury  is  excessive,  but  the  amount  of  the  excess  is 
apparent,  this  court  will  reverse  the  Judgment  of  the  trial  court 
and  remand  the  cause,  with  direction  to  the  trial  court  to  put  the 
successful  party  upon  terms  to  release  the  excess,  or  else  submit 
to  a  new  trial;  and,  if  release  is  made,  to  overrule  the  motion  for  a 
new  trial  and  render  Judgment  for  the  correct  amount,  with  in- 
terest and  costs. 

Error  to  a  judgment  of  the  Law  and  Equity  Court  of  the  city 
of  Xorfolk,  in  an  action  of  assumpsit,  wherein  the  defendant  in 
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error  was  the  plaintiff,  and  the  plaintiffs  in  error  were  the  de- 
fendants. 

Reversed. 
The  opinion  states  the  case. 

John  B.  Jenkins  and  Green,  Withers  &  Green,  for  the  plain- 
tiffs in  error. 

Jeffries  &  Lawless,  for  the  defendant  in  error. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

On  June  8,  1903,  the  defendant  in  error,  by  a  written  con- 
tract, obligated  itself  to  manufacture  and  erect  for  the  plain- 
tiff in  error  seventy-three  galvanized  steel  shutter  doors,  to  be 
used  in  the  union  warehouses  and  slip  of  the  Southern  Railway 
Company  and  the  Atlantic  Coast  line  Railway,  at  that  time  in 
process  of  erection  in  the  city  of  Xorfolk,  at  the  price  of 
$5,553.90. 

On  the  following  day  the  plaintiff  in  error  despatched  a  tele- 
gram to  the  defendant  in  error,  withdrawing  its  acceptance  of 
the  offer  by  which  the  contract  in  question  had  been  consum- 
mated; and  immediately  awarded  the  contract  to  the  Wilson 
Manufacturing  Company  for  fifty  odd  dollars  less  than  the 
price  stipulated  for  in  the  original  agreement.  The  sole  reason 
assigned  by  the  plaintiff  in  error  for  the  violation  of  its  con- 
tract was  that  it  was  to  its  interest  to  cancel  it. 

Thereupon  this  action  was  instituted  in  the  Court  of  Law 
and  Chancery  for  the  city  of  Norfolk  to  recover  damages  for 
the  breach  of  contract,  and  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  $1,647.14.  To  review  that  judgment,  the 
defendant  brings  this  writ  of  error  here. 

A  bill  of  particulars  was  filed  with  the  declaration  in  the 
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case,  furnishing  plaintiffs'  estimate  of  the  material  necessary 
to  have  completed  the  contract,  with  the  cost  of  such  material, 
and  also  the  cost  of  labor  for  preparing  material  and  manufac- 
turing and  erecting  the  doors,  pursuant  to  contract,  to  which 
was  added  the  freight  charges  and  drayage  for  their  trans- 
portation from  the  factory  at  Columbus  to  Norfolk.  These  sev- 
eral items  amounted  in  the  aggregate  to  $3,326.22. 

It  is  settled  law  that  the  measure  of  damages  for  an  un- 
qualified annulment,  without  reasonable  cause,  by  the  vendee 
in  an  executory  contract  for  the  sale  of  an  article  not  manu- 
factured at  the  time  of  the  breach,  is  the  difference  between 
the  cost  of  manufacturing  and  delivering  the  article  and  the 
contract  price.  Master  don  v.  Mayor  of  City  of  BrooJclyriy  42 
Am.  Dec.  (N.  Y.)  38 ;  Morrison  v.  Lovejoy,  6  Minn.  319 ;  Kelso 
V.  Marshall,  24  N.  Y.  App.  Div.  128,  48  N.  Y.  Supp.  728 ;  Dey- 
foos  V.  Uhl  69  N.  Y.  App.  Div.  118,  74  N.  Y.  Supp.  532 ;  Todd 
V.  Oornale,  148  N.  Y.  382,  42  IST.  E.  982,  52  L.  E.  A.  225 ;  In- 
diana  Canning  Co,  v.  Friest,  16  Ind.  App.  445,  45  X.  E.  618 ; 
Beardsley  v.  Smith,  61  111.  App.  340;  Kingman  v.  Ilanna 
Wagon  Co,,  74  111.  App.  22;  Rice  Co,  v,  Penn  Plate  Co,,  88 
111.  App.  407;  Kimball  v.  Deere,  Wills  &  Co,,  108  la.  676,  77 
N.  W.  1041 ;  Ilauser,  &c.  Co,  v.  Tate,  105  Ky.  701,  49  S.  W. 
475;  Berthold  v.  St,  Louis  El  C,  Co,,  165  Mo.  280,  65  S.  W. 
748. 

The  fact  that  there  has  been  an  entire  breach  of  contract  in 
this  instance  is  not  denied,  and  the  general  doctrine  stated 
above,  as  to  the  measure  of  damages  in  this  class  of  cases,  is 
also  conceded.  But  the  defendant  maintains  that  the  plaintiff 
has  altogether  omitted  the  constituent  element  of  "fixed 
charges"  from  its  computation  of  the  cost  of  the  manufactured 
product;  by  which  omission,  it  is  insisted,  the  net  profit  de- 
manded is  materiallv  enhanced. 

By  the  term  "fixed  charges''  is  meant  the  general  running 
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expenses  which  attach  to  every  bueiness,  and  it  is  true,  as  con- 
tended, that  such  *'fixed  charges"  do  compose  an  essential  ele- 
ment in  the  cost  of  a  manufactured  article. 

The  ruling  of  the  trial  court  refusing  to  allow  certain  ques- 
tions to  be  propounded  to  the  president  of  the  plaintiff  company, 
for  the  alleged  purpose  of  ascertaining  the  proportion  of  the 
''fixed  charges"  of  the  business  proper  to  be  taken  into  account 
in  determining  the  plaintiff's  i>rofit,  constitutes  the  first  assign- 
ment of  error. 

As  the  rulings  of  the  court  with  respect  to  the  II.  and  IV. 
assignments  of  error  are  germane  to  the  I.  assignment,  they 
may  be  conveniently  treated  together. 

In  order  to  reach  an  intelligent  conclusion  in  regard  to  the 
refusal  of  the  court  to  permit  the  defendant's  counsel  to  pursue 
the  line  of  investigation  indicated,  it  is  material  to  know  the 
circumstances  under  which  the  proposed  examination  arose. 

It  appears  that  the  Wilson  Manufacturing  Company,  to 
which  company,  as  remarked,  the  second  contract  for  the  manu- 
facture of  the  doors  in  question  was  awarded,  after  the  original 
contract  had  been  breached,  was  an  active,  and,  indeed,  the 
sole  competitor  in  the  United  States  of  the  plaintiff  in  the 
manufacture  of  that  class  of  doors,  and  that  a  suit  wajs  then 
pending  between  these  rival  companies  for  an  alleged  infringe- 
ment of  a  patent  upon  these  doors;  that  the  vice-president  and 
factory  manager  of  the  Wilson  Manufacturing  Company  was 
present  during  the  trial  as  chief  witness  for  the  defendant; 
and  it  was  openly  charged  by  the  president  of  the  plaintiff 
company  while  on  the  witness  stand  that  his  business  rival  ^'is 
at  the  back  of  this  suit,"  and  "is  here  to  get  all  the  informa- 
tion he  can  as  to  the  methods  of  our  manufacture,  and  I  do  not 
propose  to  give  it."  This  statement  thus  directly  made  was  not 
denied  by  the  party  referred  to,  and  the  circumstances  strongly 
tended  to  sustain  the  charge. 
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Under  these  conditions,  the  trial  court  declined  to  permit  the 

witness  to  be  subjected  to  an  examination,  the  general  character 

of  which  may  be  gathered  from  the  following  interrogatories: 

"What  amount  of  business  was  done  by  your  house  last 

year  ?" 

"What  is  the  average  of  your  business  per  annum  f^ 
"What  was  spent  for  advertising  by  your  concern  last  year?" 
"What  is  the  average  expense  for  advertising  your  business?" 
"What  did  you  spend  for  salesmen  last  year?" 
"What  were  the  salaries  of  your  officers  last  year?" 
"What  was  spent  for  freight?" 

"How  many  officers  are  in  your  company  and  what  salaries 
do  they  receive?" 

From  the  necessity  of  the  case,  the  latitude  permissible  in 
cross-examining  a  witness  must  be  left  largely  to  the  sound 
discretion  of  the  trial  court;  and  the  rule  is  well  established 
that  an  appellate  court  will  not  interfere,  unless  that  discretion 
has  been  plainly  abused.  Burke  v.  Shaver^  92  Va.  345,  23  S. 
E.  749;  Savage  v.  Bowen,  ante  p.  540,  49  S.  E.  668.  See  also 
authorities  cited  in  8  Enc.  PL  &  Pr.,  110  n.  1. 

In  order  to  warrant  a  reversal  on  that  ground,  it  must  plainly 
appear  that  the  ruling  has  resulted  to  the  prejudice  of  the  ex- 
ceptor. Morotock  Ins,  Co.  v.  Fostoria  Novelty  Co.,  94  Va.  361, 
26  S.  E.  850. 

That  the  trial  court  properly  exercised  its  discretion  in  refus- 
ing to  allow  the  witness  to  be  subjected  to  the  inquisitorial  ex- 
amination proposed,  in  the  light  of  the  surroimding  circum- 
stances, cannot  be  doubted.  Plaintiff  w^as  the  owner  of  an  ex- 
tensive manufacturing  establishment,  engaged  in  various  kinds 
of  work,  and  manufacturing  a  variety  of  articles  on  a  large 
scale,  with  the  buildings,  machinery,  capital,  officers  and  em- 
ployees incident  to  a  business  of  that  magnitude.  The  entire 
"fixed  charges"  of  such  a  business  would  necessarily  have  af- 
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forded  unsatisfactory  data  to  a  jury,  from  which  to  estimate 
the  proportional  part  of  such  **fixed  charges"  proj>er  to  be 
borne  in  the  manufacture  of  an  isolated  article.  Beside,  it  is 
contrary  to  the  policy  of  the  law  to  permit  a  person,  who,  with- 
out cause,  has  violated  his  contract  and  been  sued  for  the 
breach,  under  the  guise  of  determining  *'tixed  charges,"  to  un- 
duly pry  into  and  expose  the  private  business  methods  of  the 
injured  party  to  the  scrutiny  of  a  vigilant  competitor. 

**Fixed  charges,"  as  remarked,  constitute  an  element  of  the 
cost  of  manufacture,  and  were  the  subject  of  proper  inquiry 
in  this  case,  but  as  shall  be  seen  presently  they  were  susceptible 
of  approximate  ascertainment  without  unnecessary  exposure  of 
the  plaintiff's  trade  secrets.  To  entertain  a  suitor  only  on  the 
terms  of  such  business  disclosures  would  tend  to  deter  one  who 
had  suffered  wrong  from  resorting  to  the  courts  for  redress. 

In  this  connection  the  witness,  who,  in  response  to  a  question, 
had  stated  that  the  cost  of  steel  to  his  company,  under  continu- 
ing  contracts,  was  three  cents  per  pound,  was  also  asked  on 
cross-examination,  with  whom  his  company  had  said  continuing 
contracts,  to  which  question  he  made  the  f ollo\nng  reply :  "I 
decline  to  answer.  I  will  make  oath  that  the  costs  embodied  in 
the  bill  of  particulars  are  absolutely  true,  .  .  .  but  for 
the  protection  of  those  from  whom  we  have  bought,  I  decline 
to  answer."  Thereupon,  counsel  for  the  plaintiff  objected  to 
the  question,  and  coimsel  for  the  defendant  insisted  upon  the 
question  being  answered,  stating  that  his  purpose  was  to  test 
the  credibility  of  the  witness,  and  he  intended  to  show  that  steel 
could  not  be  bought  at  that  price.  In  response  to  the  court's 
inquiry,  if  he  intended  to  impeach  the  witness  by  showing  that 
his  company  did  not  have  the  continuing  contracts  claimed, 
counsel  stated  "that  he  could  not  say  that  he  would  attempt  to 
show  that  the  witness  did  not  have  any  such  contracts."  The 
court  then  sustained  the  objection  to  the  question,  and  declined 
to  require  the  witness  to  answer  it. 
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The  only  legitimate  object  of  such  a  question  would  have  been 
to  lay  the  foundation  for  impeaching  the  witness,  and  counsel 
having  disclaimed  that  purpose,  the  action  of  the  court  in  ruling 
out  the  question  w^as  obviously  proper. 

It  is  further  suggested  in  the  IV.  assignment  of  error  that 
the  plaintiflF's  estimate  of  the  actual  cost  of  material  is  based 
upon  sub-contracts  for  material,  which,  it  is  said,  is  not  a  cor- 
rect criterion  in  calculating  profits.  But  the  doctrine  invoked 
has  no  application  to  the  purchase  of  material  out  of  which  an 
article  contracted  for  is  to  be  manufactured.  The  reason  of  the 
rule  for  excluding  the  supposed  advantages  of  a  sub-contract  in 
computing  profits  is  that  it  introduces  a  collateral  undertaking, 
imcertain  and  contingent  in  its  character,  to  which  the  person 
sought  to-  be  affected  was  not  a  party,  and  which  was  not  in  con- 
templation of  the  parties  when  the  original  contract  was  entered 
into.  Devlin  v.  Mayor,  <£c.,  63  N.  Y.  8.  But  the  vendor  of 
material  to  be  used  in  the  manufacture  of  an  article  is  not  a 
sub-contractor  within  the  meaning  of  the  rule. 

In  support  of  the  assignment  of  error,  Xo.  III.,  two  aver- 
ments are  made: 

(1)  That  the  defendant  was  induced  to  enter  into  the  con- 
tract by  reason  of  the  false  and  fraudulent  representations  of 
the  agent  of  the  plaintiff,  that  its  bid  for  the  work  was  as  low 
as  the  work  could  be  done,  and  that  there  was  no  profit  in  it  at 
that  price;  and, 

(2)  That  the  plaintiff  had  not  complied  with  the  provisions  of 
section  1104  of  the  Code,  prescribing  the  conditions  upon  which 
corporations  of  other  States  or  countries  may  conduct  operations 
in  this  State. 

There  was  an  agreement  between  counsel  that  the  defendant 
should  be  permitted  to  show  under  the  general  issue  an\i;hing 
which  it  might  be  lawful  to  set  up  and  prove  under  special  pleas, 
provided  such  matters  were  embraced  in  its  specifications  of  de- 
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f enses,  and  contained  a  statement  of  facts  which,  if  true,  would 
amount  to  a  valid  defense  to  the  action.  The  above  grounds 
were  embraced  in  the  statement  of  defenses  filed,  but,  on  mo- 
tion of  the  plaintiff,  were  rejected  by  the  court. 

With  respect  to  the  first  ground  of  defense,  the  alleged  false 
representations  were  mere  expressions  of  opinion,  "dealer's 
talk,''  and  were  not  such  as,  if  proved,  would  have  invalidated 
the  contract.  1  Benj.  on  Sales,  561.  Besides,  it  appears  that 
notAvithstanding  the  rejection  of  that  specification  of  defense, 
the  court  allowed  evidence  of  the  alleged  false  representations  to 
be  introduced  under  the  general  issue,  and  the  question  was  in 
that  way  submitted  to  the  jury ;  so  that  the  defendant  could  not 
have  been  prejudiced  by  the  court's  ruling  upon  that  issue. 
Taylor  v.  Mallory,  96  Va.  18,  30  S.  E.  472;  Norfolk,  &c.  Ry. 
Co.  V.  Marpole,  97  Va.  694,  34  S.  E.  462. 

The  second  ground  of  defense — that  the  plaintiff  was  a  for- 
eign corporation,  doing  business  in  the  State  without  having 
complied  with  section  1104  of  the  Code — ^was  defective  in  not 
specifying  the  particular  in  which  it  had  failed  to  comply  with 
the  requirements  of  the  statute,  and  for  that  cause,  if  for  none 
other,  was  properly  rejected.  NatH  Bldg.y  &c,  Ass^n  v.  Ash- 
woHhy  91  Va.  706,  22  S.  E.  521. 

Finally,  in  regard  to  the  contention  that  the  court  erred  in 
excluding  testimony  tending  to  show  the  amount  which  ought 
to  have  been  deducted  for  "fixed  charges."  The  record  shows 
that  the  court  permitted  the  introduction  of  admissible  evidence 
on  the  subject,  and  also  that  the  jury  made  some  allowance  for 
such  charges  in  arriving  at  their  verdict. 

While  the  vice-president  and  factory  manager  of  the  Wilson 
Manufacturing  Company  testifies  that  from  35  to  40  per  cent, 
of  the  aggregate  cost  of  material  and  labor  was  the  customary 
percentage  to  be  deducted  for  fixed  charges,  an  intelligent  and 
disinterested  witness  declares  25  per  cent,  to  be  the  usual  allow- 
ance for  such  charges,  in  determining  profit. 
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As  to  the  propriety  of  basing  a  recovery  upon  this  character 
of  evidence,  in  the  leading  case  of  Masterdon  v.  Mayor  of  City 
of  Brooklyn^  supra,  the  court  said :  "The  constituent  elements 
of  the  cost  should  be  ascertained  from  sound  and  reliable 
sources;  from  practical  men,  having  experience  in  the  particular 
department  of  labor  to  which  the  contract  relates." 

It  appears,  therefore,  that  the  defendant  has  no  ground  to 
complain  of  the  mode  adopted  for  ascertaining  "fixed  charges" 
in  this  instance,  and  the  rule  in  this  State  is  that  "a  new  trial 
will  not  be  granted  for  refusal  to  permit  certain  evidence  to  be 
introduced  when  substantially  the  same  evidence  was  received 
without  objection  at  a  later  stage  of  the  trial."  Norfolk,  d'c. 
Ry.  Co.  V.  Marpole,  supra;  Taylor  v.  Mallory,  supra. 

The  evidence  on  behalf  of  the  plaintiff  shows  that  the 
cost  of  necessary  labor  and  material  to  have  per- 
formed the  contract  on  its  part  would  have 
amounted  to • .  . .  $3,172  43 

25  per  cent,  of  that  sum  is 793  10 

$3,965  53 
Freight  charges 153  79 

$4,119  32 

Contract  price  of  article  delivered $5,553  90 

Cost  of  manufacture  and  delivery 4,119  32 

Profit $1,434  58 

Amount  of  verdict $1,647  14 

Profit 1,434  58 

Excess  of  verdict  over  profit $      212  56 
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It  thus  appears  that  while  it  was  competent  for  the  jury  to 
have  adopted  25  per  cent,  of  the  aggregate  cost  of  labor  and 
material  for  ^'fixed  charges,"  they  have,  in  assessing  the  dam- 
ages, exceeded  that  estimate  by  the  sum  of  $212.56. 

For  that  reason  the  judgment  of  the  trial  court  must  be  re- 
versed ;  but,  inasmuch  as  that  is  the  only  error  which  the  record 
discloses,  the  case  will  be  remanded  with  directions  that  unless 
the  plaintiff  enter  of  record  its  election  to  release  the  sum  of 
*212.56,  the  verdict  shall  be  set  aside  and  a  new  trial  awarded. 
But  if  the  plaintiff  shall  accept  a  recovery  of  $1,434.58,  as  the 
true  measure  of  its  damages  in  the  case,  then  the  motion  of  the 
defendant  for  a  new  trial  will  be  overruled,  and  judgment  ren- 
dered for  said  sum  of  $1,434.58,  with  interest  and  costs. 

Affirmed. 
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Ricfimond. 


Oriental  Lumber  Co.  v.  Blades  Lumber  Co. 

March  16,  1905. 
Absent,  Whittle,  J. 

1.  Evidence — Case  at  Bar — Written  Contract — Reference  to  Verbal  Under- 

standing. — Parties  to  a  contract  for  the  sale  of  lumber  agreed  in 
writing  "that  the  lumber  at  the  mill  is  to  be  measured  and  shipped, 
we  paying  one-half  of  the  costs  of  inspection  and  you  paying  the 
other  half,  as  per  our  suggestions  and  verbal  understanding;  in 
other  words  the  lumber  is  to  be  measured  at  the  mill."  After- 
wards,, the  vendor's  duty  under  the  contract  to  deliver  the  lumber 
was  assumed  by  a  defendant  who  failed  to  deliver  the  lumber  in 
consequence  of  a  disagreement  between  the  parties  as  to  the  man- 
ner in  which  it  was  to  be  delivered.  Action  was  brought  to  recover 
damages  for  the  breach,  and  the  plaintiff  offered  to  show  a  verbal 
agreement  between  the  parties  to  the  original  contract  as  to  the 
manner  in  which  the  lumber  was  to  be  delivered: 

Held:  The  language  "in  other  words,  the  lumber  is  to  be  measured 
at  the  mill"  shows  what  the  verbal  understanding  between  the 
parties  was,  and  the  evidence  offered  is  inadmissible. 

2.  Contract  to  Do  Collateral  Thing  and  to  Indemnify — Breach — 

Damages. — An  agreement  to  perform  and  fulfil  a  contract  made  by 
another,  and  to  deliver  a  given  quantity  of  lumber  to  a  third  per- 
son which  the  other  had  contracted  to  deliver,  and  to  indemnify 
and  save  harmless  the  other  from  all  loss  or  damages  which  he 
may  sustain  or  incur  by  reason  of  a  failure  to  deliver  the  lumber 
as  stipulated,  is  not  a  contract  of  mere  indemnity,  but  is.  In  addi- 
tion, a  stipulation  to  do  what  the  other  had  contracted  to  do,  and, 
upon  breach,  the  indemnitee  has  a  right  of  action  at  once,  before  he 
has  paid  anything,  to  recover  as  damages  the  difference  between 
the  contract  price  and  the  market  price  of  the  lumber  at  the  time 
of  delivery.    If,  after  action  brought  by  the  indemnitee,  the  amount 
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has  been  in  good  faith  agreed  upon  between  him  and  the  other 
party  to  the  contract,  it  may  be  given  in  evidence  in  the  action 
against  the  indemnitor,  and,  though  not  binding  on  him,  the  in- 
demnitee may  recover  such  sum  as  he  shows  he  is  entitled  to  by 
reason  of  defendant's  breach,  not  exceeding  the  amount  fixed  by 
such  agreement. 
3.  Custom — Usage  of  Trade — Pleading  and  Proof. — Generally,  a  party 
who  relies  on  a  custom  or  usage,  must  set  it  up  in  his  pleadings, 
and  establish  it  by  evidence.  It  is  generally  regarded  as  a  fact,  to 
be  averred  and  proved  as  any  other  fact.  When  pleaded,  a  custom 
or  usage  of  trade  in  delivering  lumber  may  be  given  in  evidence, 
but  whether  or  not  it  is  established  is  a  question  for  the  Jury  under 
proper  instructions  from  the  court. 

Error  to  a  judgment  of  the  Law  and  Chancery  Court  of  the 
city  of  Norfolk,  in  an  action  of  assumpsit,  wherein  the  plaintiff 
in  error  was  the  plaintiff,  and  the  defendant  in  error  was  the 
defendant. 

Reversed. 
The  opinion  states  the  case. 

Edward  R.  Baird,  Jr.^  for  the  plaintiff  in  error. 

\Y'hite,  Tunstall  &  Thorn  and  W,  W.  Clark,  for  the  defendant 
in  error. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

The  Oriental  Lumber  Company,  a  corporation,  instituted  its 
action  of  assumpsit  against  S.  B.  Blades  and  others,  partners 
trading  under  the  firm  name  of  Blades  Lumber  Company,  to 
recover  damages  for  an  alleged  breach  of  a  contract  in  writing, 
in  which  the  plaintiff  was  the  party  of  the  second  part,  and  the 
defendants  parties  of  the  first  part,  entered  into  July  1,  1901, 
and  which  is  as  follows,  omitting  the  formal  parts : 

"Witnesseth,  that  whereas  the  Oriental  Lumber  Company 
has  made  and  entered  into  a  certain  contract  with  the  American 
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Lumber  Company  of  Baltimore,  Maryland,  set  forth  in  a  letter 
written  by  the  said  Oriental  Lumber  Company  to  the  said  The 
American  Lumber  Company,  dated  on  the  second  day  of  Janu- 
ary, 1901,  and  accepted  by  the  said  The  American  Lumber 
Company  in  its  reply  to  the  said  letter: 

"And  whereas  the  parties  of  the  first  part  have  become  the 
purchasers  of  all  the  property  and  assets  of  the  said  party  of  the 
second  part ; 

"And,  whereas,  a  part  of  said  contract,  to-wit:  One-half 
thereof  has  been  fully  performed  and  completed  by  the  party  of 
the  second  part,  and  one-half  of  the  lumber  in  said  contract 
mentioned,  to-wit:  Three  million  feet  has  been  by  the  party 
of  the  second  part  furnished  and  supplied  as  in  said  contract 
mentioned. 

"Now,  therefore,  this  agreement  witnesseth,  that  the  parties 
of  the  first  part,  in  consideration  of  the  premises,  and  of  the 
sum  of  five  dollars  ($5.00)  in  hand  paid  by  the  party  of  the 
second  part  to  the  parties  of  the  first  part,  the  receipt  whereof 
is  hereby  acknowledged,  do  assume  and  imdertake  to  perform 
and  fulfil  the  residue  or  remaining  one-half  of  said  contract, 
and  to  deliver  to  the  said  American  Lumber  Company  three 
(3,000,000)  million  feet  of  lumber,  as  in  said  contract  provided, 
and  to  indemnify  and  save  harmless  the  said  party  of  the  second 
part  from  all  claims  which  may  be  lawfully  asserted  against  it 
growing  out  of  or  arising  from  the  failure  of  the  parties  of  the 
first  part  to  perform  the  remaining  one-half  of  said  contract, 
and  to  furnish  three  (3,000,000)  million  feet,  a  part  of  the  lum- 
bei*  mentioned  in  said  contract,  as  in  said  contract  provided." 

The  letters  referred  to  in  the  contract  sued  on  are  as  follows : 

Norfolk,  Va.,  Jan.  2,  1901. 
"American  Lumber  Company,  Baltimore,  Md. : 

"Gentlemen, — Your  letter  of  the  22d  December  to  hand  and 
noted. 
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"We  now  make  you  the  following  oflfer: 

"We  will  sell  you  the  entire  cut  of  the  Oriental  mill  for  the 
year  1901,  consisting  of  not  less  than  six  million  feet  and  not 
more  than  seven  million  feet,  barring  fires,  strikes,  or  unavoid- 
able accidents  on  our  parts,  delivered  in  Baltimore,  for  $11.35 
per  thousand  feet,  delivered  in  Port  Deposit,  Md.,  for  $11.45 
per  thousand  feet,  we  guaranteeing  40  per  cent.  Is  and  28,  or 
should  you  want  to  ship  from  the  mill  to  New  York  $8.85  per 
thousand  feet,  f.  o.  b.  mill,  we  to  cut  the  lumber  from  4-4 
boards,  unless  you  wish  it  cut  5-4,  6-4  or  8-4,  in  that  case  we 
to  cut  it  6-4  or  8-4,  and  in  the  event  it  should  stain  from  not 
being  thoroughly  dried  we  are  not  to  lose  anything  on  account 
of  the  lumber  not  drying  from  thickness;  in  other  words,  the 
grades  to  be  credited  to  us  the  same  as  though  it  had  not  stained 
from  drying.  We  agree  to  hold  half  a  million  feet  if  you  wish 
us  to,  and  all  over  that  amount  we  are  to  hold  at  your  risk,  you 
paj^ing  the  insurance  necessary  for  piling  and  taking  care  of 
same,  and  to  advance  us  without  charge  on  the  lumber  so  held 
for  your  account,  prices  to  be  net  cash.  It  is  further  under- 
stood and  agreed  that  the  lumber  at  the  mill  is  to  be  measured 
and  shipped,  we  paying  one-half  of  the  cost  of  inspection,  and 
you  paying  the  other  half,  as  per  your  suggestions  and  our 
verbal  understanding ;  in  other  words,  lumber  is  to  be  measured 
at  the  mill.  It  is  understood  that  should  it  fall  short  in  grades 
or  overrun  40  per  cent.  Is  and  2s,  the  difference  to  be  adjusted 
between  ourselves,  or  should  w-e  fail  to  agree,  by  disinterested 
.parties. 

"ORIENTAL  LUMBER  COMPANY, 
"By  GEO.  P.  HUDSON." 

"American  Lumber  Co., 
"Baltimore,  Md.,  Jan.  3,  1901. 
"The  Oriental  Lumber  Co.,  Norfolk,  Va. : 

"Gentlemen, — Replying  to  your  favor  of  the  2d  inst.,  we 
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have  concluded  to  accept  your  proposition  as  stated  therein, 
with  the  slight  modification  that  you  will  cut  and  kiln  dry  the 
lumber  into  4-4  and  5-4  boards,  and  we  to  take  the  chances  on 
drying  any  6-4  and  8-4  we  may  desire  you  to  make. 

"We  think  you  should  guarantee  at  least  15  per  cent,  of  the 

cut  to  be  No.  1. 

"It  is  also  understood  that  the  inspection  at  the  mill  is  to  be 
made  by  the  rules  of  the  N.  C.  Pine  Association,  this  inspection 
having  been  recently  adopted  by  the  Liunber  Exchange  here. 
If  you  desire  any  contracts  we  can  have  them  drawn  up  the  next 
time  we  get  together. 

"Yours  truly, 

"S.  C.  EOWLAXD, 
"Die.  S.  C.  R."  "Sec'y-Treas." 

No  part  of  the  lumber  which  the  Blades  Lumber  Company 
undertook  to  deliver  to  the  American  Lumber  Company  was 
delivered,  because  of  a  difference  between  those  companies  as 
to  the  manner  in  which  it  was  to  be  delivered.  The  latter  com- 
pany insisted  that  it  was  to  be  separated  and  graded  before  de- 
livery, and  the  former  denied  this,  and  refused  to  separate  and 
grade  it.  The  construction  of  the  contract  as  contended  for  by 
the  American  Lumber  Company  was  admitted  to  be  correct  by 
the  Oriental  Lumber  Company,  and  this  action  was  brought  by 
the  latter  company  to  recover  damages  from  the  Blades  Lumber 
Company  for  its  failure  to  keep  the  contract  with  the  plaintiff. 

L^pon  the  trial  of  the  cause,  there  was  a  verdict  and  judgment 
in  favor  of  the  plaintiff  for  nominal  damages.  To  that  judgment 
this  writ  of  error  was  awarded,  upon  the  petition  of  the  plaintiff. 

The  first  assignment  of  error  is  to  the  action  of  the  court  in 
refusing  to  allow  the  plaintiff  to  show  that  there  was  a  veibal 
agreement  between  the  plaintiff  and  the  American  Lumber 
Company  when'  they  made  their  contract,  not  embraced  in  the 
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writing,  as  to  the  manner  in  which  the  lumber  was  to  be  deliv- 
ered. The  plaintiff  claimed  that  it  had  the  right  to  show  this 
under  the  following  language  in  its  letter  of  January  2d,  1901, 
to  the  American  Lumber  Company,  and  which  constitutes  a 
part  of  the  contract  between  the  two  companies.  '*It  is  further 
understood  and  agreed  that  the  limiber  at  the  mill  is  to  be 
measured  and  shipped,  we  paying  one-half  of  the  cost  of  inspec- 
tion and  you  paying  the  other  half,  as  per  your  suggestions  and 
our  verbal  understanding;  in  other  w^ords,  the  lumber  is  to  be 
measured  at  the  mill." 

But  for  the  language,  "^n  other  words,  the  lumber  is  to  be 
measured  at  the  mill,"  we  are  of  opinion  that  the  evidence 
sought  to  be  introduced  would  have  been  admissible.  Those 
words,  however,  must  be  regarded,  we  think,  as  showing  what 
the  verbal  imderstanding  between  the  parties  w^as,  and  would, 
tlierefore,  render  parol  evidence  ef  that  understanding  inad- 
missible. 

The  next  assignment  of  error  is  to  the  action  of  the  court  in 
refusing  to  give  instruction  No.  2,  offered  by  the  plaintiff,  and 
in  giving  the  court's  instruction  No.  5  (No.  3  as  offered  by  the 
defendants).    These  instructions  are  as  follows: 


Plaintlff^s  Instruction  No,  2, 


«n 


The  court  instructs  the  jury  that  if  they  find  for  the  plain- 
tiff the  measure  of  its  damages  is  the  difference  between  the 
contract  price  of  the  lumber  and  the  market  value  of  such  lum- 
ber for  the  period  during  which  such  lumber  was  to  have  been 
delivered,  and  if  they  believe  from  the  evidence  that  the  Amer- 
ican Lumber  Company  and  the  Oriental  Lumber  Company  have 
agreed  upon  a  certain  sum  as  the  amount  of  the  liability  of  the 
Oriental  Lumber  Company  to  the  American  Lumber  Company, 
because  of  its  failure  to  receive  said  lumber  according  to  the 
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contract,  and  that  said  amount  was  fairly  and  honestly  arrived 
at  and  agreed  on,  and  was  not  in  excess  of  the  difference  be- 
tween the  contract  price  and  market  value  of  said  lumber,  they 
should  fix  the  plaintiff's  damage  at  that  sum." 

Courfs  Instruction  No.  5. 

"The  court  instructs  the  jury  that  though  they  may  believe 
from  the  evidence  that  the  defendant  broke  the  contract  in  the 
declaration  mentioned,  yet  if  they  further  believe  from  the 
e\adence  that  the  Oriental  Lumber  Company  has  not  paid  any- 
thing to  the  American  Lumber  Company  on  account  of  such 
breach,  and  that  the  amount  of  their  liability  to  the  American 
Lumber  Company  had  not  been  definitely  ascertained  and 
fixed  at  the  time  this  suit  was  brought  on  the  6th  day  of  Feb- 
ruary, 1902,  and  that  no  suit  had  then  been  instituted  by  the 
American  Lumber  Company  against  the  Oriental  Lumber  Com- 
pany, the  plaintiff  can  recover  only  nominal  damages." 

The  evidence  showed  that  at  the  time  of  the  trial  the  plain- 
tiff had  not  paid  anything  to  the  American  Lumber  Company,, 
and  that  no  action  had  been  instituted  against  the  plaintiff  by 
the  American  Lumber  Company  to  recover  damages  for  the 
breach  of  the  contract  between  them.  There  was  evidence 
tending  to  show  that  the  difference  between  the  contract  price 
and  the  market  price  of  the  lumber  to  be  delivered  imder  their 
contract  during  the  period  it  ought  to  have  been  delivered  was 
$5,862,  and  that  after  the  institution  of  this  action  the  plaintiff 
and  the  American  Lumber  Company  had  agreed  upon  that  sum 
as  the  measure  of  the  loss  sustained  by  the  latter  company  and 
the  former's  liability  to  it  by  reason  of  the  non-delivery  of  the 
lumber. 

If  the  contract  between  the  plaintiff  and  defendant  is  strictly 
one  of  indemnitv,  it  is  well  settled  that  the  indemnitee  cannot 
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recover  until  he  has  suflFered  actual  loss.     2  Sedgw.  on  Dam* 
(8  Ed.),  sec.  788 ;  3  Suth.  on  Dam.,  sec.  761. 

The  contract  in  this  case  is  not  one,  however,  of  mere  in- 
demnity, but  an  agreement  to  perform  and  fulfill  the  residue  or 
remaining  one-half  of  the  contract  between  the  plaintiff  and 
the  American  Lumber  Company,  and  to  deliver  to  that  company 
three  million  feet  of  lumber,  as  iu  said  contract  provided,  and 
to  indemnify  and  save  harmless  the  plaintiff  from  all  claims 
which  may  be  lawfully  asserted  against  it,  growing  out  of  or 
arising  from  the  failure  of  the  defendants  to  perform  the  re- 
maining one-half  of  said  contract,  and  to  furnish  the  three  mil- 
lion feet  to  be  furnished  under  it.  The  agreement  is  not  in  the 
alternative  to  deliver  the  lumber  or  to  indemnify  and  save 
harmless,  but  is  a  direct  and  positive  engagement  to  deliver  the 
lumber.  By  it  the  plaintiff  parted  with  the  Oriental  mill  plant,, 
the  only  means  by  which  it  could  have  performed  its  contract 
with  the  American  Lumber  Company,  for  the  lumber  which 
the  plaintiff  had  agreed  to  furnish  to  that  company  was  the 
"entire  cut  of  the  Oriental  mill  for  the  year  1901,"  and  it  could 
not  have  required  the  American  Limiber  Company  to  have  re- 
ceived lumber  cut  elsewhere.  It  is  clear,  therefore,  that  by 
the  agreement  between  the  plaintiff  and  defendants  it  was  in- 
tended that  the  latter  should  do  what  the  former  had  under- 
taken to  perform  and  what  its  contract  with  the  defendants  had 
placed  beyond  its  power,  and  that  the  defendants'  undertaking 
was  not  one  of  mere  indemnity. 

Where  the  indemnitee  holds  not  merely  an  agreement  to  in- 
demnity and  save  harmless,  but  an  express  promise  to  pay  a 
debt  or  to  do  some  particular  act,  the  failure  of  the  indemnitor 
to  perform  the  act  agreed  gives  the  indemnitee  a  right  of  action 
before  he  has  suffered  any  direct  damages  himself.  2  Sedgw. 
on  Dam.  (8  Ed.),  sec.  786;  3  Suth.  on  Dam.,  sec.  761;  Cralle 
V.  MeerSy  8  Gratt.,  at  p.  527. 
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If  the  act  which  the  indemnitor  bound  himself  to  do  was  to 
pay  or  discharge  a  debt,  and  he  fails  to  do  so,  a  right  of  action 
accrues  at  once  to  the  indemnitee  to  recover  the  amount  of  the 
.  debt,  without  regard  to  the  question  of  whether  or  not  the  in- 
demnitee has  paid  it.  2  Sedgw.  on  Dam.,  ss.  785,  786;  3  Suth. 
on.  Dam.,  s.  765;  Mills  v.  Dow,  133  U.  S.  423,  33  L.  Ed.  717, 
10  Sup.  Ct.  413;  Locke  v.  Horner^  131  Mass.  93,  41  Am.  Rep. 
199 ;  Rector,  £c.  v.  Higgins,  48  N.  Y.  533. 

Where  the  particular  act  or  thing  to  be  done  by  the  indemni- 
tor is  other  than  to  pay  or  discharge  a  debt,  it  is  insisted  by  the 
defendants  that  the  indemnitee's  cause  of  action  against  the  in- 
demnitor does  not  become  complete  upon  the  indemnitor's  fail- 
ure to  do  the  particular  act  or  thing  agreed  to  be  done,  and  that 
no  recovery  can  be  had  for  such  breach  beyond  nominal  dam- 
ages, if  the  indemnitee  had  paid  no  part  of  his  liability  for  such 
breach,  or  the  amount  of  such  liability  was  not  at  the  time  suit 
was  brought  by  the  indemnitee  definitely  ascertained  and  fixed, 
or  an  action  had  not  been  brought  against  the  indemnitor  to 
establish  and  recover  the  same.  The  trial  court  was  of  this 
opinion,  and  so  instructed  the  jury  (instruction  Xo.  5),  at  the 
request  of  the  defendants. 

We  have  been  cited  to  no  case,  nor  have  we  found  one  in  our 
investigation,  which  passes  upon  the  precise  question  involved 
here.  The  authorities  pretty  generally,  however,  declare  that  a 
right  of  action  accrues  as  soon  as  there  is  a  breach,  whether  the 
contract  is  to  pay  a  debt,  or  to  do  some  other  particular  act  or 
thing. 

The  rule  upon  the  subject  is  stated  by  Chief  Judge  Church, 
of  the  Court  of  Appeals  of  Xew  York,  in  the  case  of  Kohhr  v. 
Matlage,  72  X.  Y.  259,  266,  as  follows:  "It  is  settled  law  that 
npon  an  obligation  to  do  a  particular  thing,  or  to  pay  a  debt  for 
which  the  covenantee  is  liable,  or  to  indemnify  against  liability, 
the  right  of  action  is  complete  on  the  defendant's  failure  to  do 
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the  particular  thing  he  agreed  to  perforin,  or  to  pay  the  debt, 
or  discharge  the  liability."  See  2  Sedgw.  on  Dam.,  s.  786;  16 
Am.  <fe  Eng.  Enc.  Law  (2  Ed.),  179,  where  many  cases  are  cited. 
It  is  true  Mr.  Sedgwick,  in  his  work  on  Damages,  Vol.  2,  sec. 
790,  suggests  that  the  decisions  which  authorize  a  recovery  be- 
fore a  loss  has  been  actually  sustained,  appear  somewhat  to  con- 
tact with  the  important  and  fundamental  rule,  that  actual  com- 
pensation will  not  be  given  for  mere  probable  loss.  But  this  ob- 
jection applies  equally  to  cases  where  the  contract  is  to  pay 
a  debt  as  where  it  is  to  do  some  other  act.  The  only  dif- 
ference between  the  two  classes  of  cases,  in  principle,  is  that 
in  the  one  the  liability  is  generally  certain  or  capable  of  being 
made  certain,  while  in  the  other  an  inquiry  is  necessary  to  ascer- 
tain such  liability.  In  both  classes  of  cases  the  recovery  is  dam- 
ages. Where  the  particular  act  to  be  done  is  to  pay  or  discharge 
a  debt,  the  measure  of  damages  is  the  debt.  Where  the  par- 
ticular act  to  be  done  is  the  delivery  of  lumber,  as  in  this  case, 
the  measure  of  damages  is  the  difiference  between  the  contract 
price  and  the  market  price  of  the  lumber  at  the  time  of  delivery. 
Whether  or  not  the  plaintiff  in  this  case  could  recover  more 
than  nominal  damages  from  the  defendants  if  the  plaintiff  and 
the  American  Lumber  Company  had  not  agreed  upon  the  plain- 
tiff's liability  to  that  company  for  the  non-delivery  of  the  lum- 
ber which  the  defendants  bound  themselves  to  deliver,  it  is  un- 
necessary to  determine.  It  is  true  that  agreement  was  made 
after  this  action  was  instituted,  and  that  the  defendants  are  not 
bound  by  the  amount  agreed  upon.  If  after  this  action  was 
brought,  the  plaintiff  had  paid  the  sum  agreed  upon  to  the 
American  Lumber  Company,  it  would  clearly  have  had  the 
right  to  prove  it,  and  to  the  extent  that  it  showed  such  payment 
to  be  proper,  it  could  have  recovered  the  sam^  from  the  de- 
fendants, if  the  plaintiff  was  otherwise  entitled  to  recover.  3 
Suth.  on  Dam.,  s.  761.    Having  a  cause  of  action  for  at  least 
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nominal  damages  at  the  time  this  action  was  instituted,  we  see 
no  reason  why  the  plaintiff  could  not  show  at  the  trial  that  after 
its  action  was  brought  its  liability  to  the  American  Lumber 
Company  had  been  fixed  by  a  judgment  in  favor  of  the  Ameri- 
can Lumber  Company  against  the  plaintiff,  or  by  a  bona  fide 
agreement  between  them.  It  is  true  that  neither  the  amount 
of  the  judgment  nor  the  amoimt  agreed  upon  would  be  binding 
upon  the  defendants,  unless  they  had  notice  of  the  action  in 
which  the  judgment  was  rendered  and  had  an  opportunity  to  be 
heard,  or  they  were  parties  to  the  agreement  settling  the  plain- 
tiff's liability ;  but  the  fact  that  the  liability  so  fixed  would  not 
bind  the  defendants  is  no  suflScient  reason  why  the  plaintiff 
should  not  recover  in  this  action  such  sum  as  it  could  show  it 
was  entitled  to  by  reason  of  the  defendants'  breach  of  contract, 
not  in  excess  of  the  amount  fixed  by  such  agreement.  We  are 
of  opinion,  therefore,  that  instruction  No.  5,  given  by  the  court 
at  the  request  of  the  defendants,  did  not  correctly  propound  the 
law,  and  that  instruction  No.  2,  offered  by  the  plaintiff  and  re- 
jected by  the  court,  did  correctly  state  the  law  and  ought  to 
have  been  given. 

In  its  petition  for  the  writ  of  error  the  plaintiff  insisted  that 
if  this  court  was  of  opinion  that  the  trial  court  erred  in  refusing 
to  give  the  plaintiff's  instruction  No.  2,  and  in  giving  the 
court's  instruction  No.  5,  it  should  not  remand  the  cause  for  a 
new  trial,  but  should  enter  judgment  for  the  plaintiff  for  the 
sum  of  $5,682,  with  interest  from  the  date  of  the  verdict.  This 
contention  was  abandoned  in  the  oral  argument,  and  properly 
so. 

As  this  cause  is  to  be  remanded  for  a  new  trial,  it  is  proper  to 
notice  a  question  raised  by  the  defendants,  as  it  may  arise  upon 
the  next  trial. 

The  court  admitted  evidence  offered  by  the  plaintiff  as  to  the 
custom  oi*  usage  of  the  trade  in  delivering  lumber.     This  evi- 
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dence,  it  is  claimed,  was  not  admissible  on  two  grounds — first, 
because  the  plaintiff  had  not  pleaded  it ;  and,  second,  because  it 
was  not  admissible  if  it  had  been  pleaded. 

There  is  some  conflict  among  the  authorities  as  to  the  neces- 
sity of  pleading  a  custom  or  usage  of  trade.  See  12  Cyc.  1097 
and  notes;  22  Am.  &  Eng.  Enc.  PI.  <fc  Pr.  405,  &c.,  and  cases 
cited.  But  whenever  the  question  has  been  raised  in  this  court, 
except  in  the  case  of  Ilansbrougli  v.  Neal,  £c,,  94  Va.  722,  27 
S.  E.  503,  which  was  thought  to  be  an  exception  to  the  general 
rule,  it  has  been  considered  necessary  for  the  party  relying  on 
such  custom  or  usage  to  set  it  up  in  his  pleadings.  Jackson^s 
admr.  v.  HendersoUy  5  Leigh,  s.  p.  196;  Governor,  £c,  v. 
Withers^  5  Gratt.  24,  50  Am.  Dec.  95.  And  this  view  would 
seem  to  be  the  better  one,  since  such  customs  or  usages  are  gen- 
erally regarded  as  facts,  and  like  other  material  facts  should  be 
averred  and  proved.  The  court  cannot  take  judicial  notice  of 
them. 

Evidence  of  such  custom  or  usage  as  was  relied  on  in  this 
case  is  clearly  admissible  under  our  decisions  when  properly 
pleaded.  Richlands,  &c.  Co.  v.  Hilleheitelj  92  Va.  91,  22  S.  E. 
806,  and  cases  cited;  Reese  v.  Bates,  94  Va.  722,  724,  26  S.  E. 
865.  See  note  to  Governor,  cCr.  v.  Withers,  50  Am.  Dec.  95,  97. 
Whether  or  not  such  custom  or  usage  was  established  was  a 
question  for  the  jury  under  proper  instructions. 

The  judgment  of  the  trial  court  must  be  reversed,  the  verdict 
set  aside,  and  the  cause  remanded  for  a  new  trial,  to  be  had  not 
in  conflict  with  the  views  expressed  in  this  opinion. 

Reversed, 
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Postal  Telegraph  Cable  Co.  v%  Umstadter. 

March  16,  1905. 
Absent,  Cardwell,  J. 

1.  Telegraph    Companies — Interstate    Messages — Constitutional    Law. — 

The  provision  of  section  1291  of  the  Code,  imposing  a  penalty  on 
telegraph  companies  for  failure  to  transmit  a  message  faithfully 
and  impartially  is  not  a  violation  of  the  commerce  clause  of  the 
Constitution  of  the  United  States.  While  a  telegraph  line  is  an 
instrument  of  commerce,  and  telegraph  companies  are  subject  to 
the  regulating  power  of  Congress  in  respect  to  foreign  and  inter- 
state business,  and  the  authority  of  a  State  does  not  extend  to 
delivery  of  messages  in  oth<r  States,  a  State  may,  in  the  exercise  of 
its  police  power,  in  the  absence  of  legislation  by  Congress,  impose 
a  penalt3'  for  a  failure  to  transmit  a  message  which  is  addressed 
to  one  in  another  State. 

2.  Appeal  &  Error — Constitutional  Law — Jurisdiction  of  Court  of  Ap- 

peals. — As  jurisdiction  in  this  case  depends  solely  on  the  constitu- 
tional question  involved,  and  that  is  decided  adversely  to  the 
plaintiff  in  error,  under  express  constitutional  mandate  this  court 
decides  no  other  question  involved. 

Error  to  a  judgment  of  the  Law  and  Chancery  Court  of  the 
city  of  Norfolk,  in  an  action  of  Debt,  wherein  the  defendant  iii 
error  was  the  plaintiff,  and  the  plaintiff  in  error  was  the  de- 
fendant. 

Affirmed. 
The  opinion  states  the  case. 
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Cabell  &  Sebrelly  for  the  plaintiff  in  error. 
A,  B.  Seldner,  for  the  defendant  in  error. 
Buchanan,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  J.  M.  Umstadter,  recovered  a  judg- 
ment in  the  Court  of  Law  and  Chancery  of  the  city  of  Norfolk 
against  the  plaintiff  in  error,  Postal  Telegraph-Cable  Company, 
for  $100,  the  penalty  imposed  by  section  1291  of  the  Code  of 
1887  for  failure  to  transmit  a  message.  To  that  judgment  this 
writ  of  error  was  awarded. 

The  facts  of  the  case,  briefly  stated,  are  that  the  defendant 
in  error,  at  Norfolk,  Virginia,  delivered  to  a  messenger  boy  of 
the  telegraph  company,  upon  one  of  its  blank  forms  containing 
the  usual  conditions,  a  message  to  be  transmitted  from  that  city 
to  a  person  in  the  State  of  New  York,  paying  the  proper  charges 
thereon,  which  was  never  transmitted. 

The  first  error  assigned  is  that  the  judgment  is  erroneous  be- 
cause the  statute  which  imposed  the  penalty,  so  far  as  it  ap- 
plies to  interstate  messages,  is  in  violation  of  Art.  1,  sec.  8,  of 
the  Constitution  of  the  United  States,  which  authorizes  Con- 
gress "to  regulate  commerce  with  foreign  nations  and  among 
the  several  States,  and  with  the  Indian  tribes." 

It  is  settled  law  that  a  telegraph  line  is  an  instrument  of 
commerce,  and  that  telegraph  companies  are  subject  to  the 
regulating  power  of  Congress  in  respect  to  their  foreign  and 
interstate  business.  Pensacola  Tel.  Co.  v.  Western  Union  Tel. 
Co.,  96  U.  S.  1,  24  L.  Ed.  708;  Western  Union  Tel.  Co.  y. 
Texas,  105  U.  S.  460,  26  L.  Ed.  1067;  Postal  Tel,  &c.  Co.  v. 
City  of  Richmond,  99  Va.  102,  37  S.  E.  789. 

It  is  also  settled  that  whatever  authority  a  State  may  possess 
over  the  transmission  and  delivery  of  messages  by  telegraph 
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companies,  it  does  not  extend  to  the  delivery  of  messages  in 
other  States.  Western  Union  Teh  Co.  v.  Pendleton,  122  U.  S- 
347,  30  L.  Ed.  1187,  7  Sup.  Ct.  1126. 

But  in  the  case  of  Western  Union  Tel.  Co.  v.  James,  1G2  U. 
S.  650,  40  L.  Ed.  1105,  16  Sup.  Ct.  934,  it  was  held  that  h 
statute  of  the  State  of  Georgia  imposing  a  penalty  upon  a  tel- 
egraph company  for  failure  to  deliver  impartially,  in  good  faith 
and  with  due  diligence,  a  message  sent  from  another  State  to  a 
person  in  Georgia,  was  a  valid  exercise  of  the  police  power  of 
the  State,  and  not  in  violation  of  the  commerce  clause  of  the 
Federal  Constitution.  In  discussing  the  question,  whether  or 
not  the  statute  involved  in  that  case  was  valid,  Mr.  Justice 
Peckam,  who  delivered  the  opinion  of  the  court,  said,  among 
other  things,  that  *4n  one  sense  it  (the  statute)  affects  the 
transmission  of  interstate  messages,  because  such  transmission 
is  not  completed  until  the  message  is  delivered  to  the  person  to 
whom  it  is  addressed,  or  reasonable  diligence  employed  to  de- 
liver it.  But  the  statute  can  be  fully  carried  out  and  obeyed 
without,  in  any  manner,  affecting  the  conduct  of  the  company 
with  regard  to  the  performance  of  its  duties  in  other  States. 
It  would  not  unfavorably  affect  or  embarrass  it  in  the  course  of 
its  employment,  and  hence  until  Congress  speaks  upon  the 
subject,  it  would  seem  that  such  a  statute  must  be  valid.  It  is 
the  duty  of  a  telegraph  company,  which  receives  a  message  for 
transmission  directed  to  an  individual  at  one  of  its  stations,  to 
deliver  that  message  to  the  person  to  whom  it  is  addressed  with 
reasonable  diligence  and  in  good  faith.  That  is  a  part  of  its 
contract,  implied  by  taking  the  message  and  receiving  payment 
therefor. 

*^The  statute  in  question  is  of  a  nature  that  is  in  aid  of  the 
performance  of  a  duty  of  the  company  that  would  exist  in  the 
absence  of  any  such  statute,  and  it  is  in  no  wise  obstructive  of 
its  duty  as  a  telegraph  company.    It  imposes  a  penalty  for  the 
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purpose  of  enforcing  a  general  duty  of  the  company.  The 
direction  that  the  delivery  of  the  message  shall  be  made  with 
impartiality  and  in  good  faith,  and  with  due  diligence,  is  not 
an  addition  to  the  duty  which  it  would  owe  in  the  absence  of 
such  statute.  Can  it  be  said  that  the  imposition  of  a  penalty 
for  the  violation  of  a  duty  which  the  company  owed  by  tlie  gen- 
eral law  of  the  land  is  a  regulation  of,  or  an  obstruction  to,  in- 
terstate commerce,  within  the  meaning  of  that  clause  of  the 
Federal  Constitution  under  discussion?  We  think  not.  Xo 
tax  is  laid  uiK)n  any  interstate  message,  nor  is  there  any  regu- 
lation of  a  nature  calculated  to  at  all  embarrass,  obstruct,  or 
impede  the  company  in  the  full  and  fair  performance  of  its 
duty  as  an  interstate  sender  of  messages.  We  see  no  reason  to 
fear  any  weakening  of  the  protection  of  the  constitutional  pro- 
vision as  to  commerce  among  the  several  States  by  holding  that 
in  regard  to  such  a  message  as  the  one  in  question,  although  it 
comes  from  a  place  without  the  State,  it  is  yet  under  the  juris- 
diction of  the  State  where  it  is  to  be  delivered  (after  its  arrival 
therein  at  the  place  of  delivery),  at  least  so  far  as  the  legislation 
of  the  State  tends  to  enforce  the  performance  of  the  duty  owed 
by  the  company  under  the  general  law.  So  long  as  Congress 
is  silent  upon  the  subject,  we  think  it  is  within  the  ix)wer  of 
the  State  government  to  enact  legislation  of  the  nature  of  the 
Georgia  statute.  It  is  not  a  case  w^here  the  silence  of  Congress 
is  equivalent  to  an  express  enactment.  ...  In  the  case 
at  bar  there  is  no  tax  laid  upon  the  messages,  and  no  obstruction 
is  placed  in  the  way  of  the  company  in  regard  to  the  perform- 
ance of  any  duty  owed  by  it  in  connection  with  them.  Instead 
of  obstructing,  this  statute  aids,  conmierce.  The  subject  of  the 
act  is  not  national  in  its  character,  nor  is  imiformitv  at  all 
requisite.  Conduct  which  might  incur  the  penalty  of  $100  in 
one  State,  might  violate  no  statute  in  another,  and  in  still  a 
third  might  subject  the  carrier  to  a  penalty  of  but  $50,  and 
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yet  there  would  exist  no  reason  for  uniformity  of  rule  govern- 
ing the  subject,  and  the  carrier  would  really  suffer  nothing  from 
its  absence. 

"Nor  is  the  statute  open  to  the  same  objections  that  were 
regarded  as  fatal  in  Western  Union  Tel,  Co.  v.  Pendleton,  122 
U.  S.  347,  30  L.  Ed.  1187,  7  Sup.  Ct.  1126,  1  Inters.  Com. 
Rep.  306.  Xo  attempt  is  here  made  to  enforce  the  provisions  of 
the  State  statute  beyond  the  limits  of>  the  State,  and  no  other 
State  could,  by  legislative  enactment,  affect  in  any  degree  the 
duty  of  the  company  in  relation  to  the  delivery  of  messages 
within  the  limits  of  the- State  of  Georgia.  No  confusion,  there- 
fore, could  be  expected  in  carrying  out  within  the  limits  of  that 
State  the  provisions  of  the  statute.  It  is  true  it  provides  for  a 
penalty  for  a  violation  of  its  terms,  and  permits  a  recovery  of 
the  amount  irrespective  of  the  question  whether  any  actual 
damages  have  been  sustained  by  the  individual  who  brings  the 
suit ;  but  that  is  only  a  matter  in  aid  of  the  performance  of  the 
general  duty  owed  by  the  company.  It  is  not  a  regulation  of 
commerce,  but  a  provision  which  only  incidentally  affects  it." 

We  have  quoted  thus  fully  from  the  opinion  of  the  court  in 
that  case,  because  it  is  the  latest  expression  of  opinion  of  that 
court  as  to  the  extent  of  the  police  power  of  the  States  in 
reference  to  interstate  messages,  and  by  the  principles  there 
enumerated  we  are  to  be  governed  in  the  decision  of  the  ques- 
tion now  under  consideration.  In  that  case  the  default  of  the 
telegraph  company  occurred  wholly  in  the  State  of  Georgia. 
In  this  case  the  whole  default  took  place  in  this  State.  In  the 
one  case,  it  was  a  failure  to  deliver  in  a  reasonable  time  after 
the  message  had  reached  the  station  to  which  it  was  destined ; 
in  the  other,  it  was  a  failure  to  transmit  at  all  from  the  point 
of  origin.  It  may  be  that  that  portion  of  the  statute  imder 
consideration,  in  so  far  as  it  provides  that  messages  shall,  with 
certain  exceptions,  be  transmitted  in  the  order  of  delivery,  is 
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an  attempt  to  regulate  eontmerce,  and  to  that  extent  may  be 
invalid;  but  this  is  not  a  proceeding  for  a  failure  to  transmit 
the  message  in  the  order  of  its  delivery  to  the  telegraph  com- 
pany, for  which  a  penalty  is  also  provided,  but  it  is  for  a  total 
failure  to  transmit,  and  is  covered  by  that  provision  of  the 
statute  which  imposes  a  fine  for  every  failure  to  transmit  faith- 
fully and  impartially.  The  provision  of  the  statute  under  which 
the  penalty  was  imposed  in  this  case  w^as,  therefore,  for  the 
purpose  of  enforcing  the  general  duty  of  the  telegraph  com- 
pany, which  it  owed  to  all  persons  in  this  State.  **The  direc- 
tion," said  the  Supreme  Court,  in  Westei'n  Union  Tel.  Co.  v. 
Jamesy  supra,  '*that  the  delivery  of  the  message  shall  be  made 
^^^th  impartiality  and  in  good  faith,  and  with  due  diligence, 
is  not  an  addition  to  the  duty  which  it  owed  in  the  absence  of 
such  a  statute."  Xeither  is  the  direction  of  our  statute,  that  a 
message  shall  be  transmitted  faithfully  and  impartially,  an 
addition  to  the  duty  which  the  telegraph  company  owed  in  the 
absence  of  such  provision;  for  it  is  as  much  the  general  duty 
of  a  telegraph  company  faithfully  and  impartially  to  transmit 
a  message  as  it  is  to  deliver  it  after  it  has  reached  its  destina- 
tion, and  a  provision  which  imposes  a  penalty  for  a  violation 
of  the  general  duty  to  transmit  is  no  more  a  regulation  of  inter- 
state commerce,  it  seems  to  us,  than  a  statute  which  imposes  a 
penalty  for  a  failure  to  deliver.  The  provision  in  question  in 
the  Virginia  statute  can,  as  was  said  of  the  provision  in  th^ 
Georgia  statute,  "be  fully  carried  out  and  obeyed  without  in 
any  manner  affecting  the  conduct  of  the  company  with  regard 
to  the  performance  of  its  duties  in  other  States.  It  would  not 
imfavorably  affect  or  embarrass  it  in  the  course  of  its  employ- 
ment, and  hence  until  Congress  speaks  upon  the  subject,  it 
would  seem  that  such  a  statute  must  be  valid." 

The  provision  of  the  Virginia  statute  involved  in  this  case 
seems  to  us  to  be  within  the  reasoning  and  the  spirit  of  the 
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decision  in  the  James  case,  and  is  no  more  a  regulation  of  or 
obstruction  to  interstate  commerce  than  was  the  provision  of 
the  Georgia  statute  which  was  upheld  in  that  case.  While  the 
requirement  that  telegraph  companies  shall  transmit  messages 
faithfully  and  impartially,  under  a  j^enalty,  may  incidentally 
affect,  it  is  an  aid  to  commerce,  and  stimulates  such  companies 
to  discharge  the  duty  which  the  general  law  has  imposed  upon 
them. 

**It  cannot  be  doubted,''  says  Judge  Cooley  in  his  work  ou 
Constitutional  Limitations  (6th  Ed.),  p.  715,  and  his  statement 
is  quoted  with  approval  by  the  Supreme  Court  of  the  United 
States  in  Lahe  SJiore,  &c.  R,  R,  Co,  v.  Ohio,  die,  173  U.  S. 
285,  297,  43  L.  Ed.  702,  19  Sup.  Ct.  465,  470,  ^^that  there  is 
ample  power  in  the  legislative  department  of  the  State  to  adopt 
all  necessary  legislation  for  the  purpose  of  enforcing  the  obliga- 
tions of  railway  companies,  as  carriers  of  persons  and  goods,  to 
accommodate  the  public  impartially,  and  to  make  any  reason- 
able provision  for  carrying  with  safety  and  expedition.'' 

The  same  power  must  exist  as  to  telegraph  companies,  for 
they  exercise  a  public  employment  and  are  bound  to  serve  all 
customers  alike  without  discrimination.  Primrose  v.  ir.  L'. 
Tel  Co.,  154  U.  S.,  p.  14,  38  L.  Ed.  883,  14  Sup.  Ct.  1098. 

We  are  of  opinion,  therefore,  that  the  provision  of  sec.  1291 
of  the  Code,  imposing  a  penalty  upon  a  telegraph  company  for 
failing  to  transmit  a  message  faithfully  and  impartially,  is  not 
in  violation  of  the  commerce  clause  of  the  Federal  Constitution. 

By  section  88  of  the  Constitution  of  this  State,  which  pre- 
scribes the  jurisdiction  of  this  court,  it  is  provided  that  "in  no 
case  where  the  jurisdiction  of  the  court  depends  solely  upon 
the  fact  that  the  constitutionality  of  a  law  is  involved,  shall  the 
court  decide  the  case  upon  its  merits,  unless  the  contention  of 
the  appellant  upon  the  constitutional  question  be  sustained." 

As  our  jurisdiction  in  this  case  depends  solely  upon  the  con- 


Va.]  Postal  Tel.  Co.  v.  Umstadter.  749 

Opinion. 

stitutional  question  involved,  and  we  have  decided  that  question 
against  the  contention  of  the  plaintiff  in  error,  we  have  no  juris- 
diction to  pass  upon  the  merits  of  the  case,  and  do  not  wish  to 
be  understood,  in  anything  that  has  been  said  in  this  opinion,  as 
intimating  any  opinion  on  any  other  question  raised  or  argued 
in  the  case. 

The  judgment  of  the  Court  of  Law  and  Chancery  must  be  af- 
firmed. 

Afjlrmed. 


Taylor  v.  Tavlor,  [103 


BicfimonA. 

Tayloh  v.  Tatlob. 

March  16,  1906. 

Absent,  Card  well,  J. 

1.  HiBRAND  ASD  WiFE— Cu»(ody  of  Infuiil  CliUdrtn — Co«e  at  Bar.— In 
controversies  between  parents  over  the  custody  of  their  infant 
children,  the  supreme  and  paramount  consideration  la  the  welfare 
of  the  children.  While  the  father  Is  the  natural  guardian  at  his 
Infant,  and  has  a  paramount  right  to  their  cuatodr,  this  right  is 
not  absolute  and  unconditional  like  the  right  of  property,  and  the 
widest  discretion  rests  In  the  court,  whether  at  common  law  or 
in  chancery,  to  do  what  Is  beet  for  the  welfare  of  the  children.  The 
evidence  In  this  case  fully  ^tabllshee  the  ability  of  the  father, 
morally,  financially  and  In  every  way  to  tenderly  care  for  and  raise 
his  children,  and  his  paramount  right  to  their  custody,  and  the 
welfare  of  those  children,  both  demand  that  they  should  be  re- 
stored to  his  control. 

Error  to  a  judgment  of  the  Circuit  Court  of  Norfolk  countv, 
on  a  proceeding  by  hoheas  corpus,  wherein  the  plaintiff  in  error 
was  tlie  petitioner,  and  the  defendant  in  error  was  the  re- 
spondent. 

Beversed. 
'he  opinion  states  the  case. 

r.  8.  Kendall  and  John  T.  Daniel,  for  tlie  plaintiff  iR  error. 

ames  F.  Duncan,  for  the  defendant  in  error. 
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Harrison,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  by  writ  of  habeas  corpus,  wherein  the 
plaintiff  in  error,  A.  Thomas  Taylor,  was  the  petitioner,  and 
the  defendant  in  error,  his  wife,  Sallie  L.  Taylor,  was  re- 
ispondent. 

The  object  of  the  petition  was  to  recover  the  possession  of 
his  two  infant  children  who  were  in  the  custody  of  their  mother, 
the  respondent.^ 

The  writ  was  awarded,  but  on  the  hearing  the  lower  court 
refused  the  prayer  of  the  petition  and  dismissed  the  proceeding. 
This  action  of  the  Circuit  Court  is  now  before  us  for  review. 

It  appears  that  the  petitioner  and  respondent  were  married 
on  the  18th  of  April,  1900 ;  the  former  being  twenty-one  years 
old,  and  the  latter  only  seventeen.  The  fruit  of  this  marriage 
was  two  children — William  Thomas,  who  at  the  time  tliis  pro- 
ceeding began  was  two  years  and  three  or  four  months  old,  and 
Ella  Charlotte,  then  an  infant  three  months  of  age.  The  pe- 
titioner resides  in  the  town  of  Cape  Charles,  where  he  has  pro- 
%4ded  himself  and  family  with  a  comfortable  home,  nicely  fur- 
nished, which  he  owns  in  fee  simple  and  free  from  encumbrance. 
The  petitioner  alleges  that  he  is  the  proprietor  of  a  prosperous 
and  successful  business  that  has  enabled  him  to  provide  his 
wife  and  children  with  a  comfortable  living;  that  his  personal 
habits  are  decorous  and  business  like,  being  strictly  temperate, 
industrious  and  thrifty;  and  that  he  has  been  at  all  times  to 
the  respondent  a  provident,  loyal  and  affectionate  husband, 
pro^dding  for  her  and  his  children  amply,  punctually,  and  most 
cheerfully;  that,  not  content  to  enjoy  the  pleasures  and  com- 
forts of  her  home,  respondent  had,  without  cause,  excuse,  com- 
plaint, or  warning,  stealthily  deserted  petitioner,  taking  with 
her  the  two  children  of  their  marriage,  and  established  herself 
w4th  her  brother,  Norman  D.  Kooks,  whose  last  known  address 
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was  Iluntersville,  a  suburb  of  the  city  of  Norfolk.  It  is  fur- 
ther alleged  that  Xorman  D.  Rooks  owned  no  property,  and 
was  without  means  except  what  he  derived  as  a  wage-earner^ 
which  was  hardly  sufficient  to  support  himself  and  an  aged 
mother  who  was  dependent  upon  him;  that  respondent  has  no 
separate  estate  whatever,  and  is  not  only  without  means,  desti- 
tute, and  helpless,  but  is  powerless  to  provide  common  neces- 
saries for  herself  or  children,  and  must  therefore  receive  such 
provision  from  those  upon  \Yhom  the  obligation  of  providing 
does  not  rest,  or  endure  privation  and  hardship  which  her 
children  neither  invoked  nor  deserved  to  suffer.  Petitioner 
further  alleges  that,  after  the  departure  of  his  wife,  he  went 
in  a  day  or  two  to  see  her  in  person,  and  entreated  her  to  return 
with  him  to  their  home,  which  she  refused  to  do;  that  in  two 
or  three  weeks  thereafter  he  renewed  this  invitation  through  his 
counsel,  but  without  avail ;  that  then,  as  well  as  now,  petitioner 
was,  and  still  is,  able,  willing,  and  anxious  to  furnish  his  wife 
and  children  a  home  in  the  town  of  Cape  Charles,  and  all  such 
comforts  as  should  make  them  reasonably  contented  and  happy 
therein;  that  it  is  an  insufferable  tax  upon  his  sensibilities  to 
realize  the  status  of  his  loved  ones,  being  denied  a  competency 
save  by  the  uncertain  and,  at  best,  temporary  grace  of  those 
whose  officiousness  must  sooner  or  later  cease  to  actuate  even 
the  present  measure  of  their  charity,  and  that  by  the  indiscre- 
tion of  respondent,  and  in  violation  of  petitioner's  most  sacred 
rights.  Petitioner  charges  that  his  children  are  being  illegally 
detained  in  the  custody  of  respondent ;  that  their  best  interests 
demand  that  they  be  delivered  to  and  reared  under  the  care  of 
petitioner;  that  he  is  in  every  way  prepared  to  provide  them 
with  appropriate  and  tender  care ;  that  if  delivered  into  his. 
custody  they  will  be  cared  for  and  ministered  to  by  his  mother, 
who  is  exceptionally  devoted  to  her  grandchildren,  and  that 
every  necessity  will  be  provided  for  them  during  his  lifetime,^ 
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and  after,  as  he  carries  sufficient  life  insurance  in  solvent  insti- 
tutions to  raise  said  children  in  reasonably  luxury,  if  properly 
administered. 

The  essential  allegations  of  this  petition  are  supported  by 
evidence  other  than  that  of  the  petitioner.  Indeed,  it  would 
be  difficult  for  any  one  to  establish  by  those  who  have  known 
him  from  childhood  a  higher  character  or  better  reputation 
than  is  accorded  the  petitioner  by  those  who  speak  in  his  behalf 
in  this  case. 

Lemuel  E.  Mumford,  a  banker  at  Cape  Charles,  says:  "I 
have  known  petitioner  from  his  boyhood;  I  know  his  general 
reputation  in  the  community  in  which  we  both  live,  and  have 
no  hesitation  in  pronouncing  it  to  be  good."  He  further  says 
that  petitioner  is  industrious,  thoroughly  sober,  steady,  progres- 
sive, and  prosperous,  as  well  as  amiable  in  disposition;  that  as 
far  as  ascertainable  from  outside  appearances,  petitioner  is  a 
comfortable  liver  in  his  home,  and  owns  a  very  cozy  residence 
in  Cape  Charles,  where  he  and  his  family  lived  prior  tO  Mrs. 
Taylor's  departure  from  him,  and  has  a  business  in  town  that 
appears,  and  is  generally  believed,  to  be  prosperous  and  suc- 
cessful ;  that  affiant  believes,  in  common  with  petitioner's  neigh- 
bors generally,  that  he  is  thoroughly  worth  of  belief  and  truth- 
ful in  all  that  he  may  state ;  that  affiant  is  aware  of  no  reason 
why  petitioner  is  not  a  suitable  person,  amply  qualified  in  every 
way  for  the  custody  and  management  of  his  children. 

Marion  IL  Stevenson,  the  mayor  of  the  town  of  Cape 
Charles,  says:  "I  am  thoroughly  acquainted  with  the  general 
reputation  of  petitioner  in  the  community  in  which  we  both 
live,  and  have  no  hesitation  in  pronouncing  it  first  class  in 
every  particular.  Petitioner  is  of  excellent  ])ersonal  character, 
sober,  industrious,  honest,  honorable,  and  amiable.  I  know  of 
no  young  man  in  the  town  of  Cape  Charles,  or  anywhere, 
more  trustworthy,  in  every  way,  nor  one  who  is  better  qualified 
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as  the  head  of  a  small  family  such  as  he  had  up  to  the  departure 
a  few  months  ago  of  his  wdf e" ;  that  petitioner  is  the  proprietor 
of  a  prosperous  business  in  the  town,  owns  a  comfortable  home, 
and  that  affiant  is  aware  of  no  reason  whatever  why  petitioner 
is  not  in  every  way  a  suitable  person  to  have  the  custody  of  his 
children. 

E.  J.  Twiford,  a  grocery  merchant,  after  speaking  in  the 
highest  terms  of  the  character  and  reputation  of  petitioner, 
says  that  he  is  comfortably  fixed  for  housekeeping,  has  a  pay- 
ing business,  and  is  a  good  manager,  and  excellent  provider  for 
his  family,  or  was  before  his  wife  broke  it  up  by  leaving  him, 
if  affiant  may  judge  from  the  amount  and  quality  of  the  pro- 
visions bought  at  his  store  by  the  petitioner  and  his  wife,  where 
both  had  unlimited  credit,  as  petitioner  never  questioned  or 
refused  to  pay  a  bill  promptly,  whether  bought  by  his  wife  or 
their  servant. 

A  number  of  other  merchants  and  business  men  of  Cape 
Charles  testify  in  the  most  flattering  terms  to  the  high  standing 
and  character  of  petitioner,  and  to  his  entire  qualification  in 
every  respect  to  raise  and  train  his  children;  but  it  would  un- 
necessarily prolong  this  opinion  to  quote  further  from  this 
evidence.  We  have  only  desired  to  convey  some  idea  of  the 
character  in  which  the  petitioner  has  presented  himself  to  this 
court,  claiming  the  right  to  the  custody  and  care  of  his  children. 

The  petition,  from  which  we  have  quoted  quite  fully,  was 
answered  by  respondent  briefly  as  follows:  "That  respondent 
does  not  unlawfully  detain  the  bodies  of  the  two  infants  named 
in  the  complaint ;  that  on  account  of  the  harsh  and  cruel  treat- 
ment of  respondent  by  petitioner  she  was  forced  to  leave  his 
bed  and  house  and  seek  refuge  with  her  brother,  where  she  is 
now  domiciled  with  her  infant  children;  and  that  she  alone  is 
the  proper  guardian  of  her  children,  and  is  able  to  support  and 
take  care  of  them."    The  only  suggestion  in  this  answer  point- 
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ing  to  any  justification  for  respondent's  conduct  in  abandoning 
her  husband's  house  and  taking  off  his  children,  is  the  general 
charge  that  she  left  on  account  of  harsh  and  cruel  treatment  by 
petitioner.  There  is  no  specification  of  time,  place,  or  circum- 
stance, when  she  was  harshly  or  cruelly  treated.  The  only  evi- 
dence offered  in  support  of  the  charge  is  a  brief  statement  by 
respondent  as  a  witness  in  her  own  behalf.  This  testimony  is 
as  follows: 

"I  left  Mr.  Taylor  because  he  made  my  life  so  unpleasant 
and  disagreeable  that  I  was  afraid  to  continue  to  live  with  him. 
lie  was  very  jealous  and  accused  me  of  unchasity ;  said  that 
the  youngest  child,  Ella  Charlotte,  was  not  his  child;  that  on 
July  3,  1902,  he  insisted  upon  taking  the  baby  out  of  its  car- 
riage, when  she  objected,  and  that  she  struck  him  in  the  face 
with  her  hand  and  he  kicked  her;  that  on  the  same  day  when 
they  got  home  Mr.  Taylor  locked  her  out,  and  she  had  to  return 
and  spend  the  night  with  her  brother,  George  Kooks;  that  on 
the  4th  of  July,  1903,  he  did  not  get  home  in  time  for  his 
supper ;  that  when  he  came  back  he  was  in  a  bad  humor,  quar- 
relled with  her,  and  said  something  about  shooting,  and  that 
she  ran  over  to  a  neighbor's,  and  came  back  in  a  short  time  to 
see  if  she  could  get  in,  and  Mr.  Taylor  opened  the  door  and  she 
spent  the  night  at  home;  that  his  treatment  of  her  during  the 
ensuing  time  until  she  left  was  of  a  nature  that  she  could  not 
stand ;  that  she  was  very  unhappy  and  determined  to  leave  him." 

The  only  other  evidence  adduced  by  respondent  is  the  bare 
statement  of  her  sister-in-law,  Mrs.  Rooks,  that  she  corro- 
borates the  statement  of  respondent  with  respect  to  the  quarrel 
which  took  place  over  the  baby  when  it  was  taken  from  the 
carriage ;  and  the  statement  of  Norman  D.  Rooks,  with  whom 
responderft  was  lodged,  who  said  that  he  had  no  position  at  that 
time;  that  he  had  given  up  a  place  in  Philadelphia  to  look 
out  for  his  sister;  that  as  soon  as  this  matter  was  settled  he 
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would  return  to  Philadelphia,  where  his  brother  lived,  and  that 
they  would  look  out  for  his  sister  and  her  children,  and  support 
them;  that  his  sister  was  without  property,  and  he  only  had 
what  he  worked  for,  but  was  willing  to  support  his  sister  and 
her  children. 

The  petitioner  testifies  that  when  he  returned  to  his  home 
on  the  evening  of  ^N'ovember  7,  1903,  he  was  shocked  to  find 
his  wife  and  children  gone;  that  he  had  given  her  no  cause  to 
leave  him;  that  he  w-as  making  arrangements  to  enlarge  his 
business  operations  in  order  that  he  might  make  more  money 
with  which  to  make  his  family  comfortable  and  happy,  that 
being  the  one  object  of  his  life;  that  the  children  in  question 
are  undoubtedly  his;  that  he  never  thought  respondent  un- 
chaste in  the  slightest,  and  can  only  account  for  her  statement 
to  that  effect  upon  the  idea  that  she  has  distorted  some  jesting 
remark  into  a  meaning  that  was  never  intended.  It  may  be  re- 
marked in  this  connection  that  a  man  vnth  the  character  and 
reputation  sustained  by  the  petitioner,  as  shown  by  this  record^ 
w^ould  hardly  be  prosecuting  a  proceeding  to  recover  from  a 
mother  children  born  in  lawful  wedlock,  the  paternity  of  which 
he  had  denied;  nor  would  he  be  entreating  a  wife  that  he 
thought  unchaste  to  return  to  his  home  to  be  restored  to  the 
sacred  relation  established  by  their  matrimonial  vows.  The 
petitioner  explains  the  charge  that  he  kicked  respondent  as  fol- 
lows: He  says  that  he  lifted  the  baby  from  the  carriage, 
against  her  objection,  because  it  was  crying;  that  when  she 
struck  him  across  the  face  with  her  hand  both  of  his  hands  were 
engaged  in  holding  the  baby,  and  he  pushed  her  from  him 
with  his  foot.  Petitioner  savs  that  he  never  locked  his  wife 
out  of  their  house  on  the  occasion  mentioned  by  her;  that  they 
had  returned  to  their  home  accompanied  by  Mrs.  Gteorge  Rooks, 
the  wife  of  a  half  brother  of  respondent;  that  when  they 
reached  home  Mrs.  Kook?  asked  his  wife  to  return  with  her 


Va.]  Tayloe  v.  Taylor.  757 

Opinion. 

and  spend  the  night,  as  she  would  be  alone ;  that  petitioner  con- 
sented, which  is,  he  says,  the  explanation  of  his-  going  in  the 
house  and  locking  the  door ;  that  it  was  all  done  at  the  request 
of  Mrs.  Kooks  and  respondent.  It  will  be  observed  in  this  con- 
nection that  Mrs.  Rooks,  who  was  present,  is  not  brought  for- 
ward to  sustain  respondent  in  her  charge  that  she  was  locked 
out,  and  it  will  be  further  observed  that  respondent  lived  in  her 
husband's  home  for  sixteen  months  after  the  occurrence  of  the 
two  last-mentioned  circumstances,  contented  and  happily,  so  far 
as  her  neighbors  knew,  or  had  any  reason  to  believe. 

The  only  other  specification  made  by  respondent  tending  to 
show  cruelty  or  harsh  treatment  is  that  she  was  frightened  out 
of  the  house  in  her  night-clothes,  and  fled  to  a  neighbor's  house, 
by  petitioner  being  in  a  bad  humor  and  saying  something  about 
shooting.  Petitioner  says  that  on  the  occasion  mentioned  he 
came  in  a  little  late,  having  been  detained  by  his  business ;  that 
he  encountered  a  crowd  of  negroes  on  the  sidewalk  in  front  of  a 
negro  hall,  one  of  whom  insulted  him  and  followed  him  to  his 
yard  gate;  that  he  went  in  the  house,  mentioned  the  circum- 
stance to  his  wife,  who  had  retired,  took  out  his  pistol,  saying 
that  if  that  negro  came  in  the  yard  he  would  shoot  him;  that 
he  felt  like  going  out  and  driving  him  away  anyhow;  that  re- 
spondent became  frightened  and  ran  to  a  neighbor's  and  was 
given  a  room  there ;  that  he  went  over  and  got  respondent  and 
brought  her  back  home.  Mr.  Grimmer,  the  neighbor,  to  whose 
house  resix)ndent  fled,  says  that  he  lives  two  doors  from  the 
house  of  petitioner ;  that  he  was  aware  of  no  impleasantness  in 
the  family  circle ;  that  on  the  night  of  July  4,  1902,  about  ten 
o'clock,  respondent  came  to  his  house  with  her  baby  and  he 
gave  her  a  room ;  that  he  started  to  see  petitioner  and  ascertain 
the  trouble,  and  met  him  at  affiant's  door  coming  for  his  wife ; 
that  petitioner  did  not  appear  to  be  mad,  was  not  rude  or  bois- 
terous in  his  manner,  but  was  perfectly  sober  and  mild  man- 
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nered ;  that  at  his  request  respondent  returned  with  him ;  that 
petitioner  asked  her  reasons  for  leaving  in  the  way  she  did,  and 
that  she  could  give  none,  simply  saying  that  petitioner  was 
talking  something  about  shooting;  that  he  did  not  threaten  to 
shoot  her  at  all,  but  was  talking  about  shooting,  and  this  is  all 
affiant  could  learn  as  to  the  cause  of  her  leaving  the  house  that 
night.  This  witness  also  testifies  to  the  high  character  of  the 
petitioner. 

We  have  taken  the  trouble  to  state  fully  the  entire  evidence 
in  this  case  because  its  recital  seems  to  be  a  sufficient  vindica- 
tion of  the  conclusion  which,  under  the  law,  is  inevitable. 

The  law  applicable  to  this  class  of  cases  is  well  settled,  and 
what  has  been  so  often  and  so  well  said  by  others  need  not  be 
repeated  here  to  any  large  extent. 

The  father  is  the  natural  guardian  of  his  infant  children,  and 
has  a  paramount  right  to  their  custody,  but  the  right  to  the 
custody  of  his  children  is  not  like  the  right  of  property,  an 
absolute  and  unconditional  right.  It  is  now  too  well  settled  to 
call  for  citation  of  authority  that  in  this  class  of  cases  the 
widest  discretion  rests  in  the  court,  whether  at  common  law  or 
in  chancery  (Hurd  on  Habeas  Corpus,  pp.  455-6-7),  and  that 
the  supreme  and  paramount  consideration  in  all  cases  is  the 
welfare  of  the  child  or  children  involved  in  the  controversv. 
However  pure  and  upright  the  father  may  be,  and  able  finan- 
cially to  provide  for  his  child,  circumstances  may  exist  that 
would  imperatively  demand  a  denial  of  the  father's  right,  and  a 
continuance  of  the  child  with  the  mother. 

It  is  said  in  Hurd  on  Habeas  Corpus,  that  the  question  of 
custody  between  the  conflicting  claims  of  parents,  being  one  of 
discretion  rather  than  one  of  strict  law,  the  duty  of  determining 
it  is  not  only  important  in  all  cases,  but  in  some  exceedingly 
delicate  and  embarrassing.  The  welfare  of  the  child  being  the 
paramount  object  to  be  secured,  attention  to  many  circum- 
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stances  is  required,  such  as  its  sex,  age,  health  and  social  po- 
sition as  affected  by  its  parents;  its  expectations  of  property 
from  them  or  either  of  them ;  the  state  of  its  morals  and  educa- 
tion ;  and  the  surest  means,  under  the  circumstances,  of  secur- 
ing for  it  that  discipline  and  instruction  necessary  to  qualify  it 
for  that  station  in  life  it  would  reasonably  have  been  expected 
to  fill  had  no  controversy  arisen.  The  comparative  qualifica- 
tions, also,  of  the  parents  to  provide  for  these  various  wants 
require  consideration,  such  as  temper,  morals,  habits,  judgment, 
etc.  It  cannot  be  otherwise  than  that  there  should  be  some 
diversity  of  opinion  upon  such  questions  addressed  to  the  dis- 
cretion of  a  court ;  and  that  the  conclusion  reached  will  be  to 
some  extent  colored  by  the  experience  and  observation  of  the 
individual  who  exercises  the  discretion.  As  has  been  well 
said,  however,  "it  will  be  no  disqualification  to  the  judge,  if 
from  that  experience  he  can  testify,  upon  the  one  hand,  how 
precious  is  the  devoted  mother's  love,  how  vigilant  and  how 
self-sacrificing  her  care;  and  upon  the  other,  how  salutary  is 
the  loving  father's  correcting  hand,  how  disinterested  and  wise 
his  ever  ready  counsel,  and  how  instructive  his  own  consistent 
life."  Hurd  on  Habeas  Corpus,  pp.  462  et  seq.;  Church  on 
Habeas  Corpus,  ss.  438  et  seq,;  Slater  v.  Slater,  90  Va.  845,  20 
S.  E.  780;  Carr  v.  Carr,  22  Gratt.  307;  Stringfellow  v.  Som^ 
merville,  95  Va.  701,  29  S.  E.  685,  40  L.  K.  A.  623. 

In  the  light  of  the  authorities  cited,  the  conclusion  in  the 
case  at  bar,  though  painful,  is  comparatively  free  from  diffi- 
culty. The  record  will  be  searched  in  vain  for  a  plausible  rea- 
son, much  less  one  deemed  sufficient  in  law,  for  the  conduct  of 
this  young  wife  and  mother  in  abandoning  her  home  and  taking 
away  the  children  bom  to  herself  and  husband.  The  ability  of 
the  father,  morally,  financially,  and  in  every  way  to  tenderly 
care  for  and  raise  his  children  is  fully  established,  while  the 
mother  is  absolutely  without  means,  without  excuse,  and  in 
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violation  of  her  husband's  rights  has  sought  a  precarious  refuge 
for  herself  and  children,  with  a  brother  who  admits  that  he  is 
dependent  upon  his  daily  earnings  for  support,  who  is  out  of 
employment  at  the  time  he  testifies,  and  only  expects  to  secure 
employment  in  a  distant  city  when  this  controversy  is  settled. 

Not  a  voice  is  raised  to  say  one  word  as  to  the  fitness  of  re- 
-spondent  to  have  the  care  and  management  of  these  children, 
while  her  conduct  in  abandoning  her  husband  and  home  pro- 
«claims  in  the  strongest  terms  her  lack  of  judgment  and  good 
feeling,  to  say  the  least.  There  can  be  no  doubt  that  the  re- 
spondent has  lightly  abandoned  duties  which  every  considera- 
tion of  religion,  morals,  and  the  laws  of  society  bound  her  con- 
scientiously to  perform.  Under  all  the  facts  and  circumstances 
of  the  case,  there  can  scarcely  be  but  one  opinion,  which  is  that 
the  paramount  right  of  the  father  to  the  custody  of  his  chil- 
<iren,  and  the  welfare  of  those  children,  both  demand  that  they 
should  be  restored  to  his  control. 

Cases  like  this  excite  only  regret  that  a  home  has  been  un- 
necessarily broken  up,  and  its  inmates  scattered ;  sympathy  for 
the  helpless  little  children,  who  are,  without  fault,  deprived  of 
the  blessing  of  a  home  where  love  and  happiness  abound ;  and 
sorrow  that  those  who  have  vowed  to  love,  honor  and  cherish 
each  other  should  be  estranged,  apparently  \vithout  cause.  This 
record  discloses  no  reason  why  these  parties  should  not  be  re- 
tmited  and  lead  prosperous  and  happy  lives.  It  is  earnestly 
hoped  that  reflection  will  satisfy  the  respondent  that  her  own 
happiness,  and,  above  all,  the  welfare  of  her  children,  im{>era- 
tively  demand  that  she  should  accept  her  husband's  invitation, 
and  return  to  the  comforts  and  protection  of  his  home. 

With  the  view,  therefore,  of  bringing  about  this  greatly  to  be 
desired  reconciliation,  the  case  will  be  remanded  to  the  Circuit 
Court,  with  directions  that  an  order  be  entered  there  requiring 
respondent  to  forthwith  produce  the  body  of  the  older  child. 
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William  Thomas,  before  the  court,  and  to  promptly  deliver  him 
to  the  petitioner.  And  as  to  the  younger  child,  Ella  Charlotte, 
the  case  will  be  continued  on  the  docket  for  the  period  of  six 
months;  and  if,  within  that  time,  the  respondent  shall  volun- 
tarily return  to  the  home,  and  the  bed  and  board  of  petitioner 
with  the  child,  Ella  Charlotte,  such  act  on  her  part  shall  be  re- 
garded as  a  full  compliance  With  her  obligation  in  the  premises, 
and  an  order  will,  in  that  event,  be  entered  dismissing  the  case. 
But  if,  after  the  end  of  the  six  months,  the  respondent  has  not 
voluntarily  returned  with  the  child,  Ella  Charlotte,  to  the 
home  and  bed  and  board  of  the  petitioner,  then  an  order  shall 
be  entered  by  the  Circuit  Court  requiring  the  prompt  and  im- 
mediate delivery  of  such  child  if  the  petitioner  shall  desire  it. 
For  these  reasons,  the  judgment  of  the  Circuit  Court  must 
be  reversed,  and  the  case  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

Reversed. 
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\V.  Harrison  Blair  v.  Security  Bank. 

March  16,  1905. 
Absent,  Cardwell,  J. 

1.  Corporations — Acts  and  Declarations  of  Agents — Evidence. — The  acts 

and  declaratiCHis  of  the  agent  of  a  corporaticHi,  within  the  scope  of 
his  employment  and  in  the  performance  of  his  duties,  are  admis- 
sible in  evidence  against  the  corporation. 

2.  Simple    Contracts — Conditional    Delivery.— between    the     original 

parties  to  an  unsealed  contract,  whether  negotiable  or  not,  it  is 
always  competent  to  show  that  the  contract  was  delivered  to  the 
payee,  or  to  any  other  person,  on  condition  that  it  was  not  to  take 
effect  except  in  a  given  event,  or  upon  a  given  condition,  or  was 
only  to  be  used  for  a  special  purpose. 

3.  Sealed    Instruments — Delivery    in    Escrow — Notice    of    Conditions — 

Parol  Evidence. — A  sealed  instrument,  perfect  on  its  face,  cannot  be 
delivered  by  a  sole  obligor,  or  by  all  the  obligors  to  the  obligee  oh 
condition.  The  delivery  in  such  case  is  valid,  and  the  condition 
void,  and  parol  evidence  will  not  be  received  to  prove  the  condition. 
If  delivered  by  one  obligor  to  his  co-obligor  to  be  delivered  to  the 
obligee  on  condition,  and  the  co-obligor  notifies  the  obligee  of  the 
condition,  the  condition  Is  valid,  but  if  he  fails  to  impart  such 
notice  to  the  obligee,  the  condition  is  void,  and  the  delivery 
absolute. 

4.  Sealed  Instruments — Escrow — Qood  Faith. — If  a  sealed  instrument, 

perfect  on  its  face,  is  delivered  in  escrow  to  a  third  person  who 
delivers  to  the  obligee  before  the  fulfilment  of  the  condition,  such 
delivery  is  ultra  vires  and  void.  The  good  or  bad  faith  of  the 
obligee  is  immaterial. 
6.  Sealed  Instruments — Incomplete  on  Face — Conditional  Delivery. — If 
a  sealed  instrument  is  not  perfect  on  its  face,  the  instrument  itself 


Va.]  \V.  Harrison  Blair  v.  Security  Bank.  763 

Opinion. 

affects  the  obligee  with  notice  of  its  incompleteness  and  parol  evi- 
dence may  be  received  to  annex  conditions  to  the  delivery. 

6.  Contracts — Delivery  to  Agent  of  OUigec — Escrow — Delivery  to  Officer 

of  Corporation. — Generally,  delivery  to  a  known  agent  of  the  obligee 
is  a  delivery  to  the  principal,  and  cannot  create  an  escrow,  but  an 

4 

agent  of  a  grantee  or  obligee  is  not  necessarily  incapacitated  by 
force  of  his  agency  from  acting  as  custodian  of  an  escrow,  and  he 
may  become  such  custodian  where,  under  the  circumstances,  of  the 
case,  to  do  so  involves  no  violation  of  duty  as  agent  of  the  grantee. 
A  sealed  instrument  for  the  benefit  of  a  corporation  may  be  de- 
livered in  escrow  to  one  of  its  officers. 

7.  Instructions — Plea  of  Non  Est  Factum — Case  at  Bar. — There  being  a 

general  plea  of  non  est  factum,  as  well  as  a  special  plea  of  the  same 
nature  filed  in  this  cause,  it  was  error  to  instruct  the  Jury,  under 
the  evidence,  to  find  for  the  plaintiff,  unless  they  believed  that  the 
obligation  sued  on  was  signed  on  a  particular  day. 

8.  Contracts — Delivery — Condition    Precedent — Unauthorized    Delivery. — 

Where  stockholders,  in  meeting,  agree  to  give  a  contract  of  indem- 
nity to  a  bank  whose  cashier  is  present,  but  it  is  distinctly  agreed 
at  the  meeting  that  the  contract  of  indemnity  thereafter  to  be 
reduced  to  writing  is  not  to  become  operative  and  binding,  nor  be 
delivered  to  the  bank,  until  signed  by  all  the  stockholders,  sucii 
contract,  when  reduced  to  writing  and  signed  by  some  of  the  stock- 
holders, is  affected  with  the  limitations  intended  to  be  imposed 
upon  it,  and  is  not  binding  on  stockholders  who  sign,  unless  the 
agreement  is  signed  by  all  as  previously  stipulated. 

Error  to  a  judgment  of  the  Law  and  Equity  Court  of  the  city 
of  Richmond,  in  a  proceeding  by  motion  for  a  judgment, 
wherein  the  defendant  in  error  was  the  plaintiff,  and  the  plain- 
tiff in  error  was  the  defendant. 

Reversed, 
H.  R.  Pollard  and  E.  M.  Long^  for  the  plaintiff  in  error. 
Guy  £  Guy  and  Meredith  &  Cocke,  for  the  defendant  in  error. 
Whittle,  J.,  delivered  the  opinion  of  the  court. 
The  judgment,  the  validity  of  which  is  drawn  in  question 
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upon  this  writ  of  error,  was  recovered  by  the  defendant  in  error 
against  the  plaintiff  in  error  in  a  proceeding  by  motion  upon  the 
following  agreement : 

"This  agreement,  made  this  8th  day  of  August,  1898,  be- 
tween Johnson  Bros.  &  Co.,  incorporated,  a  corporation  duly 
incorporated  under  the  laws  of  the  State  of  Virginia,  having  its 
principal  office  in  the  city  of  Richmond,  Virginia,  party  of  the 
first  part;  the  undersigned  preferred  stockholders  of  the  said 
company,  parties  of  the  second  part,  and  the  Security  Bank  of 
the  city  of  Richmond,  Virginia,  party  of  the  third  part. 

"Whereas,  said  bank  has  agreed  to  loan  said  company  a  smn 
not  exceeding  $10,000  on  the  notes  of  said  company,  provided 
said  stockholders  guarantee  the  payment  of  said  notes  in  the 
manner  hereinafter  set  forth; 

"Xow,  therefore,  this  agreement  witnesseth,  that  said  com- 
pany, in  consideration  of  the  personal  security  given  to  it  by  the 
said  stockholders,  hereby  agrees  to  become  primarily  liable  for 
the  payment  of  said  notes  and  any  renewal  thereof,  and  to  save 
the  undersigned  stockholders  harmless  thereon. 

"This  agreement  further  witnesseth  that,  in  consideration  of 
the  said  bank  making  said  loan  to  said  company,  each  one  of 
the  undersigned  stockholders  hereby  agrees  severally  that,  in 
the  event  of  default  by  said  company  in  the  payment  of  any  of 
said  notes,  or  the  renewals  thereof,  he  will  pay  to  said  bank, 
or  its  assigns,  the  same  proportion  of  said  note  or  notes  as  the 
number  of  shares  of  preferred  stock  now  held  by  him  in  said 
company  bears  to  the  aggregate  number  of  shares  of  preferred 
stock  now  held  by  all  of  the  undersigned  stockholders  in  said 
company,  as  shown  by  the  number  of  shares  of  said  stock  set 
opi)osite  to  the  respective  signatures  of  said  stockholders. 

"But  in  no  event  shall  any  one  of  said  stockholders  be  liable 
to  said  bank,  or  its  assigns,  for  a  greater  proportion  of  said 
company's  indebtedness  on  said  notes,  or  the  renewals  thereof, 
than  that  specified  above." 
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The  agreement  was  executed  by  stockholders  representing 
90  per  cent,  of  the  preferred  stock. 

Among  other  pleas  and  groimds  of  defense  to  the  motion 
relied  on  by  the  defendant,  W.  Harrison  Blair,  there  was  a 
general  and  a  special  plea  of  non  est  factum,  in  the  latter  of 
which  the  defendant  avers  that  the  agreement  in  question  was 
executed  by  him  and  left  in  the  custody  of  A.  BeimeBlair^ 
who  was  the  cashier  of  the  Security  Bank,  in  escrow,  to  be  held 
by  him  and  not  delivered  to  the  bank  until  the  signatures  of  all 
the  other  stockholders,  holding  preferred  stock  in  the  corpora- 
tion of  Johnson  Bros.  &  Co.,  were  procured  to  the  instrumetnt ; 
that  unless  all  of  said  stockholders  signed  the  agreement,  it 
was  not  to  be  binding  upon  the  defendant,  but  was  to  be  re- 
turned to  him,  and  held  null  and  void.  The  plea  further  avera 
that  all  the  stockholders  did  not  sign  the  agreement;  but  that 
only  holders  of  90  shares  out  of  100  shares  of  the  stock  executed 
the  same,  by  reason  whereof  the  said  agreement  became  and 
was  wholly  void  and  of  no  effect,  and  is  not  the  act  and  deed  of 
the  defendant. 

The  signing  of  the  agreement  was  the  result  of  meetings  of 
the  stockholders  of  Johnson  Bros.  &  Co.,  for  the  purpose  of 
devising  ways  and  means  to  relieve  the  company  from  financial 
embarrassment,  and  enable  it  to  continue  business.  At  the  first 
of  these  meetings  an  advisory  committee  was  appointed,  which 
reported  to  an  adjourned  meeting,  in  part,  as  follows: 

"And  to  this  end  they  recommend,  upon  the  assurance  of 
Mr.  A.  B.  Blair,  representing  the  Security  Bank,  and  Mr.  Sit- 
terding,  representing  the  First  National  Bank,  that  such  an 
arrangement  as  is  practicable,  that  the  company  secure  from 
its  bank  a  line  of  credit  of  ten  thousand  dollars,  this  to  be  done 
by  each  stockholder  agreeing  to  indorse  for  the  company  to  the 
extent  of  his  holdings  of  stock,  his  liability  upon  such  endorse- 
ment to  be  prorated,  according  to  the  proportion  the  company's. 
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liability  to  the  bank  bore  to  the  total  amount  of  preferred  stock. 
Fourth,  your  committee  desire  to  state,  they  think  a  reorganiza- 
tion of  this  company  absolutely  necessary,  and  they  think  and 
suggest  that  inasmuch  as  the  consent  of  the  stockholders  is 
necessary  to  the  plan  proposed,  that  should  any  stockholder  be 
unwilling  to  go  into  the  organization  he  should  at  least  consent 
to  sell  his  stock  to  the  company  on  the  basis  of  $50  per  share 
for  the  preferred  stock,  and  $10  per  share  for  the  common 
stock." 

A  motion  to  adopt  the  foregoing  recommendation  was  car- 
ried, and  the  secretary  and  treasurer  of  the  company  instructed 
to  prepare  the  necessary  papers  for  borrowing  the  money  from 
the  Security  Bank.  Counsel  for  the  bank  subsequently  formu- 
lated the  agreement  bearing  date  August  8,  1898,  which  was 
not  delivered,  however,  until  September  following. 

There  was  evidence  tending  to  show  that  at  these  meetings 
at  which  the  cashier  and  representative  of  the  bank  was  present, 
it  was  understood  and  agreed  that  the  paper  in  question  was  not 
to  become  operative  or  binding  upon  any  of  the  stockholders 
unless  and  until  it  had  been  duly  executed  by  all ;  but  was  to  be 
held  in  fescrow,  and  not  delivered  to  the  bank  until  that  pre- 
requisite was  complied  with ;  that  the  paper  was  prepared  with 
that  understanding,  of  which  the  bank  had  knowledge,  and 
upon  those  terms  was  executed  by  the  defendant  and  other 
stockholders. 

Without  entering  into  a  more  detailed  statement,  the  fore- 
going outline  of  the  facts  is  suflScient  to  an  intelligent  appre- 
hension of  the  assignments  of  error  with  which  the  court  deems 
it  necessary  to  deal. 

It  appears  that  on  the  trial  of  the  case  the  defendant  intro- 
duced three  of  the  stockholders  who  had  signed  the  agreement, 
as  witnesses  to  prove  the  statement  made  by  A.  Beime  Blair, 
the  cashier  and  representative  of  the  bank,  to  them  respectivrfy, 
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that  the  paper  was  signed  and  sealed  by  the  parties  thereto,  in- 
eluding  the  defendant,  with  the  above  understanding.  Buib,  on 
objection,  the  court  refused  to  permit  the  question  to  be  an- 
swered, and  the  defendant  excepted.  This  ruling  constitutes 
the  first  assignment  of  error. 

The  plaintiff,  being  a  corporation,  must  of  necessity  have 
carried  on  its  business  through  the  medium  of  officers  and 
agents,  and  where  the  duty  of  negotiating  and  conducting  a 
particular  transaction  devolved  upon  its  agent,  it  follows  that 
quoad  that  business,  his  acts  and  declarations,  within  the  scope 
of  his  employment  and  in  the  performance  of  his  duties,  are 
admissible  in  evidence  against  the  principal. 

In  accordance  with  that  rule,  this  court,  in  the  case  of  the 
Lynchburg  Telephone  Company  v.  Booker^  ante  p.  ,  sustained 
the  ruling  of  the  trial  court,  permitting  a  witness  to  testify  that 
the  manager  of  the  company  admitted  that  the  wire  which 
caused  the  injury  was  the  property  of  his  company.  The  court 
in  that  connection  observes:  "These  men  (one  of  them  the 
manager  of  the  Telephone  Company)  were  upon  the  scene  of 
the  accident  in  the  discharge  of  duties  which  devolved  upon 
them  as  officers  of  their  respective  companies;  and  the  answer 
given  to  the  question  was,  we  think,  admissible,  not  as  a  part  of 
the  res  gestw,  but  because  made  by  an  officer  in  the  performance 
of  his  duty."  2  Cook  on  Corp.  (4th  Ed.),  s.  726.  The  court 
then  proceeds  to  illustrate  the  principle  by  decisions  of  the 
courts.  Thus,  in  Moi'se  v.  Ry.  Co.,  72  Mass.  450,  it  is  held  that 
in  an  action  by  a  passenger  against  a  railroad  company  for  the 
loss  of  his  trunk,  the  admissions  of  the  conductor,  baggage- 
master,  or  station  master,  as  to  the  manner  of  the  loss,  made 
in  response  to  inquiries  in  behalf  of  the  passenger,  are  admissi- 
ble in  evidence  against  the  company.  So,  also,  in  Lane  v.  Ry. 
Co. J  112  Mass.  456,  in  an  action  against  the  company  for  non- 
delivery of  lost  freight.  Chief  Justice  Gray  remarks  that  "the 
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declarations  of  their  freight  agent,  in  answer  to  the  plaintiff's 
demand,  were  made  in  the  performance  of  his  duty,  and,  there- 
fore, rightly  admitted  in  evidence  against  the  defendants."  To 
the  same  effect  is  the  decision  in  I'oll  Bridge  Co.  v.  Betsworth, 
:jO  Conn.  380. 

In  the  case  in  judgment,  the  admissions  or  declarations  of  A. 
Beirne  Blair  were  in  the  line  of  his  duty  as  representative  of 
the  bank  with  respect  to  the  business  in  hand,  and  were,  there^ 
fore,  under  the  principle  invoked,  admissible  evidence  against 
the  bank;  and  the  court  erred  in  excluding  testimony  tending 
to  prove  them. 

The  next  assignment  of  error  involves  the  ruling  of  the  court 
in  refusing  to  give  two  instructions  asked  for  by  the  defendant, 
and  in  giving  two  of  its  own  in  lieu  thereof. 

The  first  instruction  offered  by  the  defendant  told  the  jury 
that  "if  they  believe  from  the  evidence  that  the  defendant,  W. 
Harrison  Blair,  signed  the  writing  obligatory  in  the  notice  men- 
tioned, with  the  express  understanding  that  it  was  not  to  be 
delivered  to  the  plaintiff,  or  to  be  binding  until  all  of  the  pre- 
ferred stockholders  of  Johnson  Bros.  &  Co.  had  signed  and 
sealed  it  as  their  act  and  deed,  and  if  they  further  believe  that 
before  all  of  the  signatures  of  all  of  said  stockholders  were  ob- 
tained, the  paper  was  delivered  to  the  Security  Bank,  then  the 
said  writing  obligatory  is  not  binding  upon  the  said  defendant, 
and  the  jury  should  find  for  the  defendant.'' 

The  second  instruction  is  similar  to  the  first,  except  that  it 
contains  a  recital  that  the  paper  was  placed  in  the  hands  of  the 
secretary  and  treasurer  of  Johnson  Bros.  &  Co.,  as  an  escrow. 

The  first  instruction  given  by  the  court  informed  the  jury 
that  they  must  find  for  the  plaintiff,  unless  they  believe  that 
the  agreement  dated  August  8,  1898,  was  signed  by  the  defend- 
ant at  the  meeting  of  the  stockholders  of  Johnson  Bros.  &  Co., 
held  July  26,  1898,  and  left  by  him  in  the  custody  of  A.  Beirae- 
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Blair  as  an  escrow  to  be  kept  by  him  on  t&e  express  condition, 
and  none  other,  that  before  the  delivery  of  said  writing  to  the 
plaintiff  he  should  procure  the  signatures  of  all  the  other  stock- 
holders holding  preferred  stock  of  Johnson  Bros.  &  Co.  Or, 
unless  the  jury  should  believe  that  the  agreement  was  delivered 
to  the  secretary  and  treasurer  of  that  company  upon  the  same 
condition ;  and  that  the  plaintiff  knew  of  that  fact  at  the  time 
the  contract  was  delivered  to  it;  that  knowledge  to  the  cashier 
was  knowledge  to  the  bank. 

The  second  instruction  was  to  the  effect  that  at  the  time  the 
defendant  signed  and  delivered  the  agreement  to  the  secretary 
and  treasurer  of  the  Johnson  Bros.  Co.  there  must  have  been  a 
distinct  understanding  that  before  the  delivery  to  the  bank  it 
was  to  be  signed  by  all  the  stockholders,  or  otherwise  it  was  not 
to  be  the  act  and  deed  of  the  defendant;  but  that  the  bank 
must  have  known  of  that  understanding  at  the  time  of  delivery 
of  the  contract  to  it.  **And  the  fact  that,  at  a  meeting  of  the 
stockholders,  taking  place  some  time  previous  thereto,  it  was 
so  understood  and  agreed  .  .  .  will  not  suffice  to  make  said 
contract  an  escrow  or  conditional  contract,  unless  the  contract 
was  there  at  the  meeting  signed  and  delivered  to  A.  Beirne 
Blair  as  an  escrow  to  take  effect  conditionally  only,  and  in  the 
event  that  all  the  stockholders  signed  it." 

It  will  be  observed  that  this  ruling  involves  the  right  of  the 
plaintiff  in  error  to  introduce  parol  evidence  to  show  that  the 
sealed  instrument  on  which  the  motion  is  founded  was  delivered 
by  him  in  escrow,  in  the  one  instance  to  the  cashier  of  the  bank, 
and  in  the  other  to  the  secretary  and  treasurer  of  Johnson  Bros. 
&  Co.,  the  bank  having  notice  in  both  cases,  and  to  have  the 
jury  correctly  instructed  as  to  the  effect  of  such  evidence  on  the 
rights  of  the  parties. 

The  doctrine  is  important,  and  its  limitations  should  be 
clearly  defined,  lest  in  the  practical  application  the  wise  rule 
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which  declares  that  "parol  contemporaneous  evidence  is  inad- 
missible to  vary  or  contradict  the  terms  of  a  valid  written  in- 
strument" be  violated.  The  distinction,  too,  in  this  connection, 
must  not  be  overlooked  between  unsealed  and  sealed  instru- 
ments. In  case  of  the  former,  it  is  always  competent,  between 
the  original  parties,  to  prove  that  a  paper  perfect  on  its  face, 
whether  negotiable  or  not,  was  delivered  to  the  payee,  or  any 
other  person,  on  condition  that  it  is  not  to  take  effect  except  in 
a  given  event,  or  upon  a  given  condition,  or  is  only  to  be  used 
for  a  given  purpose.  Solenberger  v.  Gilbert,  86  Va.  778,  11  S. 
E.  789 ;  Catt  v.  Olivier,  98  Va.  580,  36  S.  E.  980 ;  Ware  v. 
Alleny  128  U.  S.  590;  Burke  v.  Dulaney,  153  U.  S.  228;  Kelly 
V.  Oliver  (N.  C),  18  S.  E.  098 ;  McCormick  v.  Faulkner  (S. 
Dak.),  58  Am.  St.  839. 

As  to  sealed  instruments,  if  the  bond  is  perfect  on  its  face 
and  the  delivery  is  by  the  sole  obligor,  or  by  all  the  obligors, 
to  the  obligee,  the  delivery  is  absolute  and  the  condition  void. 
Such  a  bond  cannot  be  so  delivered  in  escrow  to  the  obligee,  and 
parol  evidence  is  inadmissible  to  affect  its  validity.  Ward  v. 
Ohurn,  18  Gratt.  806,  98  Am.  Dec.  749 ;  Miller  v.  Fletcher,  27 
Gratt.  403,  21  Am.  Rep.  356. 

In  Bishop  on  Contracts  it  is  said :  "The  delivery  of  a  deed 
to  the  grantee  in  person  gives  it  immediate  force,  even  though 
accompanied  by  an  oral  stipulation  that  it  shall  not  take  effect 
until  a  specified  contingency  has  transpired.  Such  stipulation, 
or  condition,  is  simply  void.  But  it  is  otherwise  of  a  written 
contract  not  under  seal;  a  parol  condition  that  its  operation 
shall  commence  only  on  the  transpiring  of  a  future  event  will 
be  good.  If  at  the  first  impression  this  distinction  seems  techni- 
cal, a  minuter  examination  will  show  it  to  be  otherwise.  In  the 
case  of  a  specialty,  there  could  be  no  incorporation  into  it  of  a 
parol  condition  postponing  its  effect  without  destroying  its  char- 
acter as  a  sealed  instrument.    But  oral  and  written  simple  con- 
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tracts  being  equally  parol  ones,  the  degree  of  this  instrument  is 
not  reduced  by  the  oral  condition.''  Bishop  on  Contracts,  sec. 
357. 

If  a  bond,  perfect  on  its  face,  is  delivered  in  escrow  to  a 
third  person,  who  delivers  it  to  the  obligee,  with  or  without 
notice  of  the  condition,  the  delivery  is  ultra  vires,  and  the 
obligor  is  not  bound ;  the  question  of  the  good  or  bad  faith  of 
the  obligee  in  immaterial.  Ward  v.  Churn,  supra.  But  in  case 
of  a  delivery  by  a  co-obligor  to  the  obligee,  the  validity  of  the 
condition  annexed  by  one  or  more  of  the  obligors  upon  de- 
livery to  the  co-obligor  depends  upon  whether  the  obligee  has 
or  has  not  notice  of  the  condition.  If  he  has  notice,  the  con- 
dition is  valid ;  otherwise  it  is  void.  Nash  v.  Fugate,  24  Gratt. 
202,  s.  c.  32  Gratt.  595,  34  Am.  Rep.  780. 

The  above  observations  are  applicable  where  the  bond  is  per- 
fect on  its  face.  If  imperfect,  parol  evidence  is  admissible  to 
show  the  conditions,  no  matter  by  whom  delivered,  the  instru- 
ment itself  aflfecting  the  obligee  with  notice  of  its  incomplete- 
ness. Crawford  v.  Jarrett,  2  Leigh  630;  Ward  v.  Chum, 
supra;  Wendlinger  v.  Smith,  75  Va.  309,  40  Am.  Hep.  727. 

As  a  general  rule,  the  delivery  of  an  instrument  to  the  known 
agent  of  the  grantee  or  obligee  is  a  delivery  to  the  principal, 
and  cannot  create  an  escrow.  ^'But  an  agent  of  the  grantee  is 
not  necessarily  incapacitated  by  force  of  his  agency  from  acting 
as  custodian  of  an  escrow,  and  he  may  become  such  custodian 
where,  under  the  circumstances  of  the  case,  to  do  so  involve* 
no  violation  of  duty  as  agent  of  the  grantee.''  11  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.),  339,  and  authorities  cited.  It  is  also 
said  that  there  is  no  such  personal  identity  between  a  corpora- 
tion and  its  officers  that  a  deed  may  not  be  delivered  to  the 
latter  in  escrow.  Accordingly  the  doctrine  was  applied  in  the 
following  instances:  Delivery  to  an  insurance  agent  (Price  v. 
Home  Itis.  Cp.,  54  Mo.  App.  119);  to  the  cashier  of  an  insur- 
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ance  company  {Southern  L.  Ins,  Co.  v.  Cole,  4  Fla.  359);  to 
the  director  of  a  bank  {Healdburg  Bank  v.  Boilliac,  65  Cal. 
327);  and  to  the  director  of  a  railroad  company  {Andrews  v. 
Thayer,  30  Wis.  228).  See  also  Beliot,  &c.  Ry.  Co,  v.  Palmer^ 
19  Wis.  574.  See  statement  of  the  general  rule  with  its  modi- 
fications, 16  Cyc.  573,  574,  notes  and  cases  cited. 

That  there  was  sufficient  evidence  to  have  entitled  the  de- 
fendant to  proper  instructions  embodying  the  principles  con- 
tended for  in  this  case  cannot  be  denied ;  and  it  only  remains  to 
inquire  whether  the  instructions  above  set  forth  correctly  pro- 
pound the  law  applicable  to  the  evidence. 

The  first  instruction  offered  by  the  defendant  is  defective  in 
failing  to  designate  to  whom  the  agreement  was  delivered  in 
escrow ;  and  the  second  omits  the  essential  element  of  notice  to 
the  bank  of  the  alleged  conditional  execution  and  delivery  of 
the  contract.  This  instruction  is  predicated  on  a  delivery  to  a 
co-obligor,  and,  as  remarked,  proof  of  notice  under  such  circum- 
stances is  indispensable. 

There  was  no  error,  therefore,  in  the  rejection  of  those  in- 
structions. 

With  respect  to  the  first  instruction  given  by  the  court,  the 
sufficiency  of  the  defense,  that  the  contract  was  delivered  by 
the  defendant  with  the  express  understanding  that  it  was  not 
to  be  delivered  to  the  plaintiff  or  be  binding  upon  him  imtil  all 
the  preferred  stockholders  had  signed  it,  is  made  to  depend 
upon  his  having  signed  the  agreement  on  a  particular  day. 

As  stated,  there  is  a  general  plea  of  non  est  factum  in  the 
case,  under  which  it  was  competent  for  the  defendant  to  have 
relied  on  the  defense  that  the  contract  was  delivered  as  arr 
escrow,  notwithstanding  the  fact  that  it  may  have  been  signed 
by  him  on  a  day  other  than  that  named  in  the  instruction. 

The  second  instruction  is  grounded  on  the  theory  that,  al- 
thouirh  there  may  have  been  a  distinct  agreement  at  the  meet^ 
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ing  of  the  stockholders,  that  the  contract  of  indemnity  there- 
after to  be  reduced  to  writing  was  not  to  become  operative  and 
binding,  nor  delivered  to  the  bank,  until  signed  by  aU  the 
stockholders,  it  would  be  ineffectual  to  affect  the  written  con- 
tract with  the  limitations  intended  to  be  imposed  upon  it.  This 
proposition  cannot  be  sound. 

The  doctrine  under  consideration  is  founded  upon  the  hypo- 
thesis of  the  existence  of  an  antecedent  agreement  that  the 
written  contract  is  not  complete  but  inchoate,  and  must  so  con- 
tinue until  thereafter  signed  by  all  of  a  named  class;  when, 
and  not  before,  it  becomes  a  completed  contract  to  be  delivered 
in  accordance  with  the  terms  of  the  original  understanding. 
For  these  reasons  the  court  erred  in  giving  the  last  two  in- 
structions. 

The  refusal  of  the  court  to  grant  various  other  prayers  at  the 
instance  of  the  defendant  is  also  made  the  ground  of  exception. 

Without  prolonging  this  opinion  to  discuss  these  instructions 
in  detail,  it  is  sufficient  to  remark  that  they  have  received  care- 
ful consideration,  and  the  court  is  of  opinion  that  there  was  no 
error  in  rejecting  them  under  the  facts  and  circumstances  of 
the  case. 

For  the  reasons  assigned,  the  judgment  must  be  reversed, 
the  verdict  of  the  jury  set  aside,  and  the  case,  remanded  for  a 
new  trial,  to  be  had,  not  in  conflict  with  the  views  expressed  in 
this  opinion. 

Reversed. 
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City  of  Richmond  v.  Caruthebs. 

March  23,  1905. 

Absent,  Card  well,  J. 

1.  Dead  Animals — Nuimnce — Removal — Constitutional  Law — Due  Pro- 
cess. — Dead  animals  are  not  per  se  nuisances,  and  cannot  be  made 
such  by  legislative  declaration;  and  while  a  municipality  has  ample 
authority,  in  the  exercise  of  its  police  power,  to  protect  the  public 
against  nuisances  per  ac,  or  anything  that  is  likely  to  become  an 
offensive  or  dangerous  nuisance,  it  cannot,  in  the  first  Instance,  in 
the  absence  of  such  conditions,  deprive  the  owner  of  his  property 
in  the  carcass  of  a  dead  domestic  animal  without  due  process  of 
law.  A  municipal  ordinance,  therefore,  which,  immediately  upon 
the  death  of  a  domestic  animal,  and  before  it  has  become  a  nuisance 
or  dangerous  to  public  health,  deprives  the  owner  of  his  property 
therein  and  vests  it  in  a  public  contractor,  is  the  taking  of  private 
property  without  due  process  of  law,  and  is  void. 

Error  to  a  judgment  of  the  Hustings  Court  of  the  city  of 
Richmond,  reversing  a  judgment  of  the  Police  Justice  of  said 
city,  imposing  a  fine  upon  the  defendant  in  error. 

Affirmed. 
The  opinion  states  the  case. 

//.  R.  Pollardy  for  the  plaintiff  in  error. 

Minetree  Folkes  and  Roscoe  C.  Nelson,  for  the  defendant  in 
error. 
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Whittle,  J.,  delivered  the  opinion  of  the  court. 

This  case  involves  the  construction  of  an  ordinance  of  the 
city  of  Kichmond,  authorizing  the  president  of  the  Board  of 
Health,  with  the  approval  of  the  Committee  on  Health,  to 
contract  for  the  term  of  two  years  for  the  removal  from  the 
city  of  all  dead  horses,  mules,  cows  and  other  cattle ;  and  pro- 
viding for  the  imposition  of  a  fine  of  not  less  than  five  nor 
more  than  thirty  dollars  on  any  person,  other  than  the  con- 
tractor, who  shall  remove  from  the  city  any  of  the  dead  ani- 
mals mentioned  in  the  ordinance. 

The  defendant  in  error,  Caruthers,  having  removed  a  dead 
horse,  which  was  his  property,  in  violation  of  the  ordinance, 
was  arraigned  in  the  Police  Court  and  subjected  to  a  fine  of 
$20.  On  appeal,  the  Hustings  Court  reversed  the  judgment, 
holding  the  ordinance  to  be  in  conflict  with  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States,  which 
forbids  that  any  person  shall  be  deprived  of  his  property 
without  due  process  of  law.  To  the  latter  judgment  a  writ  of 
error  was  awarded  by  one  of  the  judges  of  this  court. 

The  soundness  of  the  conclusion  reached  by  the  learned 
judge  of  the  Hustings  Court,  both  from  the  standpoint  of 
reason  and  authority,  would  seem  obvious.  The  law  is  well 
settled  that  dead  animals  are  not  per  se  nuisances,  and  cannot 
be  made  such  by  legislative  declaration.  While,  therefore,  as 
shall  be  seen  presently,  a  municipality  is  clothed  with  ample 
authority,  in  the  exercise  of  its  police  power,  to  protect  the 
public  against  nuisances  per  se,  or  anything  that  is  likely  to 
become  an  offensive  and  dangerous  nuisance,  it  cannot,  in  the 
absence  of  such  conditions,  in  the  first  instance,  deprive  the 
owner  of  his  property  in  the  carcass  of  a  dead  domestic  animal 
without  due  process  of  law.  The  doctrine  is  sustained  by  text- 
writers  and  numerous  decisions  of  the  highest  respectability, 
which  practically  speak  with  one  voice  on  the  subject. 
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The  principle  is  thus  stated  by  Freund  in  his  late  work  on 
Police  Power,  at  sec.  522 :  "As  long  as  property  is  not  imme- 
diately dangerous  or  oflFensive,  it  cannot  be  treated  as  a  nuisance 
per  se.  This  principle  is  well  illustrated  by  the  law  regarding 
the  disposal  of  carcasses  of  dead  animals.  They  are  liable  to 
become  nuisances,  and  if  not  cared  for  may  be  treated  as  such ; 
but  the  owner  does  not  lose  his  property  in  it  as  soon  as  it  dies. 
He  must  be  given  an  opportunity  to  dispose  of  it,  since  he  may 
realize  something  from  its  sale ;  and  to  give  to  offal  contractors 
immediate  and  exclusive  control  of  all  dead  animals,  or  even  to 
require  their  deposit  at  a  designated  place,  is  taking  property 
without  due  process  of  law." 

So,  Tiedman  (Vol.  2,  sec.  174),  in  his  treatise  on  State  and 
Federal  Control,  observes:  "As  long  as  the  carcasses  of  ani- 
mals are  not  a  nuisance  to  the  public  because  of  their  effect 
upon  the  public  health,  they  are  as  much  protected  by  consti- 
tutional guarantees  as  are  the  live  animals."  2  Smith  on  Mun. 
Cor.,  sec.  1332 ;  Tiedman's  Lim.  of  Police  Power,  sec.  1400 ;  I 
Dill.  Mun.  Corp.  (4th  Ed.),  sec.  371,  X.  1,  p.  450. 

In  Underwood  v.  GreeUy  42  X.  Y.  140,  forty-two  hogs  had 
died  from  suffocation  in  a  stock  car  in  the  city  of  New  York, 
and  were  seized  by  the  public  contractor,  by  authority  of  an 
ordinance  similar  to  the  one  under  consideration.  The  car- 
casses were  shown  to  be  worth  about  six  dollars  apiece  for 
grease.  The  court,  in  the  course  of  its  opinion,  says :  "A  dead 
hog  is  not  per  se  a  nuisance,  even  though  it  died  of  suffocation, 
and  is  not  necessarily  dangerous  to  public  health.  The  owner 
may  still  put  it  to  useful  and  innocent  purposes.  While  a  dead 
animal  is  not  per  se  a  nuisance,  it  may  become  so,  and  the  city, 
under  her  charter,  may  pass  such  ordinances  as  are  necessary 
to  prevent  it  from  becoming  a  nuisance ;  but  she  must  in  such 
legislation  pay  proper  regard  to  the  rights  of  the  owners  of 
such  property.    The  death  of  a  domestic  animal  does  not  term- 
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inate  the  owner's  property,  and  while  he  may  be  required  to 
make  such  use  or  disposition  of  the  carcass  as  will  prevent  a 
nuisance,  stench,  or  other  inconvenience  to  the  neighborhood, 
the  municipal  authorities  cannot  deprive  him  of  it  by  giving 
it  to  another." 

See  to  the  same  effect  Yates  v.  MilwaukeCy  10  Wall.  505, 
19  L.  Ed.  384;  Rending  Co,  v.  Behr,  Ti  Mo.  91,  46  Am.  Rep. 
6;  Schoen  v.  City  of  Atlanta,  97  Ga.  697,  25  S.  E.  380,  33  L. 
E.  A.  804;  Knauer  v.  City  of  Louisville,  45  S.  W.  510,  41  L. 
E.  A.  219;  State  v.  Paysson,  47  La.  Ann.  1029,  17  South. 
481,  49  Am.  St.  390;  State  v.  Monns,  47  La.  Ann.  1602,  18 
South.  710;  Meyer  v.  Jones  (Ky.),  49  S.  W.  809. 

The  doctrine  fairly  deducible  from  the  authorities  is  that 
an  ordinance,  which,  immediately  upon  the  death  of  a  domes- 
tic animal,  and  before  it  becomes  a  nuisance  or  dangerous  to 
public  health,  deprives  the  owner  of  the  property  therein  and 
invests  it  in  the  public  contractor,  is  a  taking  of  private  prop- 
erty without  due  process  of  law  within  the  meaning  of  the 
Fourteenth  Amendment  of  the  Constitution  of  the  L'^nited 
States,  and,  therefore,  void. 

While  the  court  has  felt  constrained  to  affirm  the  judgment 
of  the  Hustings  Court,  as  being  plainly  right,  in  view  of  the 
importance  of  the  subject  to  urban  conmiunities  throughout  t^he 
State,  it  is  unwilling  to  permit  the  case  to  leave  its  hand 
without  declaring  that  the  City  Council,  as  a  sanitary  measure, 
in  the  interest  of  public  health  and  safety,  possesses  ample 
powder  to  enact  and  enforce  such  reasonable  ordinances  as  may 
be  necessary  with  respect  to  the  speedy  and  orderly  removal  of 
dead  animals  to  places  of  safety,  by  the  owner  primarily,  or, 
upon  his  default,  by  such  other  agency  as  it  may  prescribe. 

Judgment  affirmed. 

Affirmed, 
Vol.  cm — 98 
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Southern  Eailway  Co.  v.  Back's  Administratrix. 

March  23,  1905. 
Absent,  Cardwell,  J. 

1.  Railroads — NegHgence — Injured  Person  Found  Near  Track. — The  mere 

fact  that  a  person  is  found  near  a  railroad  track  in  an  injured  con- 
dition is  not  sufficient  to  establish  actionable  negligence  on  the  part 
of  the  railroad  company. 

2.  Railroads — Sigrml  Totcer — Expulsion  of  Intruder — Negligence. — Expul- 

sion of  an  intruder  from  a  railroad  signal  tower  at  night  is  not 
such  negligence  as  will  render  the  railroad  company  liable  for  his 
death  occasioned  by  being  struck  by  one  of  its  trains  at  a  later 
hour,  while  walking  on  the  company's  right  of  way  near  to  but 
not  on  its  tracks,  where  it  appears  that,  at  the  time  of  the  expul- 
sion, though  he  was  drinking,  he  was  not  physically  or  mentally 
helpless,  the  place  was  not  specially  dangerous,  and  the  servants 
of  the  company  had  no  reason  to  suppose  he  was  unable  to  care 
for  himself.  Nor  is  it  negligence  in  such  a  case  to  fail  to  notify 
trainmen  to  look  out  for  him,  in  view  of  his  condition.  In  the  case 
at  bar,  notice  to  the  trainmen  and  increased  vigilance  on  their  part 
would  have  been  unavailing,  as  deceased  was  at  no  time  on  the 
track,  but  was  in  the  centre  of  the  walkway  between  the  tracks. 

3.  Railroads — Telegraph  Operator — Duty  to  Passengers  and  Employees — 

Trespassers. — A  telegraph  operator,  assisting  in  the  movement  of 
trains,  owes  a  higher  duty  to  passengers  and  employees  on  the 
trains  than  to  mere  trespassers,  and  he  cannot  abandon  his  post 
in  order  to  conduct  such  trespassers  safely  oft  the  premises  of  the 
railroad  company  when  to  do  so  would  jeopardize  such  passengers 
and  employees. 

Error  to  a  judgment  of  the  Circuit  Court  of  Orange  county, 
in  an  action  of  trespass  on  the  case,  wherein  the  defendant  in 
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error  was  the  plaintiff,  and  the  plaintiff  in  error  was  the  de- 
fendant. 

Reversed, 
The  opinion  states  the  case. 

Horsley  &  Kemp,  for  the  plaintiff  in  error. 

Barbour  &  Rixey,  for  the  defendant  in  error. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  who  was  plaintiff  in  the  Circuit 
Court,  instituted  this  action  against  the  plaintiff  in  error,  the 
Southern  Railway  Company,  to  recover  damages  for  the  al- 
leged negligent  killing  of  her  intestate,  B.  O.  Back. 

The  only  assignment  of  error  which  demands  consideration 
involves  the  action  of  the  court  in  overruling  the  defendant's 
demurrer  to  the  evidence,  and  rendering  judgment  against  it 
for  $5,000,  the  damages  assessed  by  the  jury. 

The  material  facts  in  the  case  may  be  summarized  as  fol- 
lows: Back  met  the  accident  which  caused  his  death  on  the 
right  of  way  of  the  defendant,  between  the  stations  of  Orange 
on  the  south  and  Rapidan  on  the  north.  About  two  miles 
north  of  Orange  there  is  a  signal  tower  belonging  to  the  de- 
fendant, known  as  *'Spotswood."  This  tower  is  of  the  usual 
kind — a  two-story  structure,  with  the  telegraph  instrument 
and  signal  equipment  in  the  upper  room,  which  is  reached  by 
a  winding  stairway  leading  from  the  ground  floor.  It  is  lo- 
cated on  the  side  of  a  cut  200  feet  in  length,  and  22  feet  in 
depth  at  the  deepest  point.  In  a  southerly  direction  from  the 
tower,  the  right  of  way  had  been  prepared  for  another  track, 
Avhich  had  not  been  laid,  and  there  was  a  level  stretch  about 
20  feet  wide  extending  some  400  yards  to  a  public  road  cross- 
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ing.  Between  that  crossing  and  the  tower  there  was  also  a 
private  road  crossing.  In  a  northerly  direction,  a  side  track 
occupied  part  of  the  right  of  way,  between  which  and  the  main 
track  there  was  an  open  space  used  as  a  walkway,  5^  feet  wide 
between  the  ends  of  the  cross-ties  of  the  side  track  and  main 
track,  and  9  feet  wide  between  the  inner  rails  of  the  two 
tracks.  Beyond  the  cut  on  the  north  there  is  a  fill,  which, 
at  the  point  of  accident,  is  6  or  7  feet  high.  The  tower  was 
in  charge  of  two  operators,  the  hours  of  service  of  one  being 
from  seven  o'clock  in  the  morning  until  seven  o'clock  at  night, 
and  of  the  other  from  seven  o'clock  at  night  until  seven 
o'clock  in  the  morning.  The  duties  of  these  operators  were 
to  manage  the  block  system  of  trains,  to  receive  and  transmit 
orders  regulating  their  movements,  to  display  proper  signals 
for  their  guidance  and  protection,  and  to  render  such  other  ser- 
vice in  that  connection  as  they  might  be  called  on  to  perform. 
About  sundo^vn  on  January  30,  1901,  Back  was  observed 
walking  along  the  right  of  way  of  the  defendant  from  the 
direction  of  Orange  toward  Spotswood,  playing  a  mouth-haq). 
A  witness,  in  response  to  the  question  if  he  appeared  to  be 
under  the  influence  of  liquor  at  that  time,  replied  that  ^*hc 
was  walking  very  fast  and  playing  very  fast,  and  making  splen- 
did music  for  a  mouth-harp."  lie  came  into  the  telegraph 
office  about  6:20  P.  M.  and  asked  the  day  operator  then  in 
charge  if  there  was  "any  harm  in  it,"  and  was  told  that  he 
could  get  warm.  Back  was  a  laborer  about  forty  years  of  age, 
and  a  stranger  to  both  operators.  In  the  conversation  which 
ensued,  he  manifested  familiarity  with  the  neighborhood,  and 
discussed  with  the  operator  the  probabilities  of  securing  em- 
ployment for  his  sons  with  the  defendant.  He  was  somewhat 
under  the  influence  of  liquor,  and  while  in  the  tower  took 
several  drinks  from  a  pint  bottle  of  whiskey  in  his  possession, 
Cimsuming  rather  more  than  half  of  its  contents.     As  the  time 
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approached  for  the  arrival  of  the  night  operator,  the  day 
operator  insisted  on  his  going  home,  and  arranged  his  bundles 
in  order  that  he  might  carry  them  more  conveniently.  Back 
seemed  indisposed  to  leave,  and  was  engaged  in  a  scuffle  with 
the  day  operator  when  the  night  operator  arrived ;  the  first  im- 
pression made  on  the  latter  being  that  they  were  fighting,  and 
when  he  entered  the  tower  Back  took  hold  of  his  arm ;  but,  on 
being  told  that  he  could  not  remain  any  longer,  but  must  leave, 
followed  the  day  operator  out  of  the  room  and  down  the  stair- 
way. 

In  reply  to  questions  as  to  Back's  condition,  the  day  operator 
stated  that  *'he  was  rocking  some,  but  could  stand  up  all  right. 
He  could  stand  up  pretty  well,"  and  he  had  no  reason  to  sup- 
pose that  he  did  not  know  where  he  was.  The  night  operator 
said  that  he  inferred  he  was  drunk  from  the  way  he  acted  and 
talked.  Another  witness  remarked  that  he  thought  from  the 
language  he  was  using  he  was  drunk,  but  added,  "he  did  not 
seem  to  be  an  over-drunk  man."  Still  another  witness  ex- 
pressed the  opinion  that  it  did  not  require  much  spirit  to  affect 
him,  and  that  two  or  three  drinks  taken  very  close  together 
would  make  him  drunk.  This  is  the  substance  of  the  direct 
testimony  as  to  Back's  condition. 

On  leaving  the  office,  he  set  out  in  a  southerly  direction,  but 
after  going  a  short  distance  returned  to  the  foot  of  the  tower 
and  entered  into  an  altercation  with  the  operator,  who  again 
urged  him  to  go  home.  He  then  started  south  a  second  time, 
but  shortly  returned  opposite  the  tower  about  the  time  a  train 
passed  going  north.  A  few  moments  later  he  crossed  over  the 
main  track  and  got  upon  the  side  track,  and  walked  on  that 
track  in  a  northerly  direction.  This  was  the  last  that  was  seen 
of  him  until  about  one  or  two  o'clock  at  night,  when  he  was 
discovered  by  the  crew  of  a  passing  train  lying  in  the  middle 
of  the  walkway  between  the  main  track  and  the  side  track,  490' 
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yards  north  of  the  telegraph  station.  He  had  received  a  severe 
blow  on  the  right  temple,  and  his  left  arm  was  broken  between 
the  elbow  and  wrist.  He  never  regained  consciousness,  and 
died  from  the  injuries  inflicted. 

There  was  about  one  inch  of  snow  on  the  ground  that  night, 
and  his  footprints  plainly  indicated  that  his  course  of  travel 
from  the  tower  to  where  he  was  discovered  was  along  the  side 
track  for  a  part  of  the  distance,  and  then  along  the  walkway 
between  the  main  track  and  the  side  track.  The  snow  was 
undisturbed  on  the  ends  of  the  cross-ties,  and  he  at  no  point 
went  on  the  main  track,  but  walked  along  the  middle  of  the 
walkway  after  leaving  the  side  track.  The  circumstances  and 
character  of  his  injuries  would  seem  to  warrant  the  conclusion 
that  he  was  struck  by  a  train  (the  evidence  showing  that  quite 
a  number  of  trains  had  passed  between  the  time  he  was  last 
seen  and  the  time  at  w^hich  he  was  discovered),  but  by  what 
train  he  was  injured,  and  the  details  of  the  accident,  are  entirely 
matters  of  conjecture. 

It  is  not  contended  that  the  agents  of  the  company  in  charge 
of  its  trains  were  guilty  of  negligence,  and  there  is  no  evidence 
tending  to  sustain  that  theory.  As  remarked,  the  footprints 
show  that  Back  was  never  on  the  main  track. 

That  the  mere  fact  of  his  having  been  found  in  an  injured 
condition  near  the  track  is  not  sufficient  to  establish  actionable 
negligence  on  the  part  of  the  defendant,  is  shown  by  a  number 
of  recent  decisions  of  this  court.  C.  £  0.  Ry.  Co.  v.  Sparrow^ 
08  Va.  640,  37  S.  E.  302  ',N.£W,  Ry.  Co.  v.  Cromer,  99  Va. 
794,  40  S.  E.  54 ;  Southern  Ry.  Co.  v.  Hall,  102  Va.  135,  45 
S.  E.  867;  C.  £  0.  Ry.  Co.  v.  Heath;  ante  p.  64,  48  S.  E. 
508. 

The  ground  on  which  the  plaintiff  rests  her  right  to  a  re- 
covery is  the  alleged  negligence  of  the  agents  of  the  defendant 
in  ejecting  Back  from  the  telegraph  office  in  the  night  time. 
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and  in  such  a  state  of  inebriation,  it  is  insisted,  as  would  natur- 
ally and  probably  have  resulted  in  his  death.  It  is  asserted 
that  after  the  operator  had  compelled  him  to  leave  the  tower, 
it  was  his  duty  to  notify  those  in  charge  of  passing  trains  of  his 
<jondition  and  danger,  in  order  that  they  might  keep  a  lookout 
and  avoid  inflicting  injury  upon  him. 

Several  answers  to  these  contentions  suggest  themselves. 
In  the  first  place,  Back  was  a  trespasser  upon  the  inclosed  right 
•of  way  of  the  defendant,  and  an  intruder,  certainly  after  he 
had  been  notified  to  depart,  in  its  telegraph  tower.  It  appears 
that  his  presence  in  the  tower  was  in  direct  contravention  of 
the  rules  of  the  company,  and  his  conduct  and  interference 
with  the  operator  in  the  discharge  of  his  duties,  a  menace  to 
the  safety  of  passengers  and  crews  of  trains,  whose  movements 
it  was  the  duty  of  the  operator  to  protect  by  the  prompt  dis- 
patch of  orders  and  display  of  signals.  But,  in  addition  to  this, 
the  evidence  does  not  sustain  the  contention  that  when  Back 
was  induced  to  leave  the  tower  he  was  either  physically  or 
mentally  helpless.  There  is  nothing  in  the  evidence  to  suggest 
that  he  was  intoxicated  to  any  such  degree.  On  the  contrary, 
he  manifested  by  word  and  act  familiarity  with  his  surround- 
ings. 'He  possessed  the  power  of  locomotion,  and  walked  up 
and  down  the  winding  stairway  of  the  tower  and  elsewhere 
without  assistance.  His  conversation  and  demeanor,  especially 
the  manner  in  which  he  avoided  the  passing  train  at  the  tower, 
and  the  course  he  pursued  in  travelling  northward,  all  tended 
to  show  that  he  was  not  in  the  condition  of  mental  imbecility 
and  physical  helplessness  attributed  to  him. 

With  respect  to  the  intimation  that  the  operator  ought  to 
have  notified  the  trainmen  of  Back's  condition:  The  duty  is 
predicated  of  a  degree  of  mental  and  physical  helplessness 
«uch  as  to  have  deprived  him  of  the  power  of  self -protection — 
<?ondition8,  as  observed,  which  were  not  present  in  his  case.    It 
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also  appears  that  it  was  not  feasible  in  this  instance  for  the 
operator  to  have  located  Back  with  any  degree  of  accuracy^ 
and  if  the  trainmen  had  received  notice  and  their  assumed  in- 
creased vigilance  had  led  to  his  discovery  in  the  centre  of  the 
walkway  between  the  tracks,  a  position  which  the  physical 
facts — his  footprints  in  the  snow — demonstrate  that  he  occu- 
pied, they  would  have  been  justified  in  concluding  that  he  was 
in  a  place  of  safety. 

The  authorities  relied  on  to  sustain  the  theory  and  contention 
of  the  plaintiff,  are  cases  in  which  persons  were  ejected  from 
trains;  and  where  recoveries  were  upheld,  the  parties  were  in 
such  helpless  condition  from  intoxication,  and  the  localities  in 
which  they  were  left  were  so  dangerous,  that  their  death  was 
the  reasonable  and  probable  consequence  of  their  expulsion. 
The  case  of  Waldron  v.  Louisville  &  Nashville  Ry,  Co.  (Ky.),. 
63  S.  W.  580,  54  L.  E.  A.  919,  upon  which  especial  reliance  i* 
placed,  affords  an  illustration  of  the  class.    Plaintiff's  intestate, 
Fagg,  had  boarded  a  northbound  freight  train  of  the  defendant 
about  8  o'clock  at  night  in  a  drunken  and  utterly  helpless  con- 
dition, which  was  known  to  the  agents  of  the  defendant  in 
charge  of  the  train.    Xevertheless,  they  ejected  him  from  the 
train  in  a  cut  on  a  dark  rainy  night,  in  that  Condition,  and  with 
knowledge  of  the  fact  that  other  trains  of  the  defendant  would 
shortly  pass  through  the  cut.     It  further  appeared  that  the 
defendant's  superintendent  at  Nashville,  Tennessee,  and  its 
agent  at  Franklin,  Kentucky,  had  notice  of  Fagg's  presence 
in  the  cut  and  his  condition,  in  ample  time  to  notify  the  crew 
of  the  northbound  passenger  train,  which  would  shortly  pass- 
through  the  cut,  of  his  presence  and  peril.     He  was  run  over 
and  killed  bv  that  train,  and  the  court  held  that  his  death  was 
the. natural  and  probable  result  of  the  misconduct  of  the  de- 
fendant's agents,  for  which  it  was  responsible.    The  distinction- 
between  that  case  and  the  case  under  consideration  is  too  man- 
ifest to  demand  differentiating  comment. 
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Railway  Company  v.  Valleley,  32  Ohio  St.  345,  30  Am.  Rep. 
601,  is  also  cited  by  the  plaintiflFs.  In  that  case  Valleley 
boarded  a  train  of  the  defendant  in  a  drunken  condition,  and 
engaged  in  a  violent  struggle  with  a  brakeman  who  endeavored 
to  control  him.  He  was  brandishing  a  knife  and  threatening: 
to  shoot  the  conductor  and  certain  passengers,  and  otherwise 
conducting  himself  in  such  manner  as  to  alarm  and  endanger 
the  safety  of  passengers.  Under  these  circumstances  he  was 
ejected  from  the  train  about  eight  or  nine  o'clock  at  night, 
and  the  next  morning  was  found  about  a  third  of  a  mile  from 
where  he  was  put  off,  in  a  dying  condition,  from  injuries  in- 
flicted by  another  train  of  the  defendant.  In  that  case,  as  in 
this,  the  trial  court  held  the  defendant  responsible  on  the 
theory  that  its  agents  were  guilty  of  negligence  in  leaving  him 
in  a  place  of  danger  when  he  was  too  much  intoxicated  to  pro- 
vide for  his  own  safety.  In  reversing  the  judgment,  the  Su- 
preme Court  of  Ohio  held  that  the  flaw  in  the  contention  was 
that  it  was  not  true  that  deceased  was  so  drunk  as  to  be  bereft 
of  intelligence.  The  court  said:  "He  was  ugly,  fighting 
drunk,  vicious,  and  illustrating  the  qualities  of  a  reckless  des- 
perado, but  he  had  quite  sense  enough  to  take  care  of  himself. 
That  there  was  no  paralysis  of  his  physical  faculties  is  evident 
from  the  manner  in  which  he  handled  the  brakeman,  and 
though  all  the  witnesses  recognized  the  fact  of  his  intoxication,, 
not  one  of  them  supposed  that  he  was  unable  to  take  care  of 
himself.     Those  who  speak  of  it,  all  say  the  reverse." 

It  may  be  remarked  in  this  connection  that  in  most  cases  of 
expulsion  of  persons  from  trains  it  is  practicable  for  those  in 
charge,  in  exercising  that  right,  to  avoid  the  selection  of  places 
of  unusual  danger.  But  the  conditions  were  wholly  different 
in  this  case.  The  operator,  a  lad  18  years  of  age,  could  have 
exercised  no  control  over  Back's  movements,  even  if  it  had 
been  permissible  for  him  to  abandon  his  post  of  duty.     If  it 
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could  be  held  that  the  defendant  owed  the  plaintiff^s  intestate 
the  duty  of  safe  conduct  from  its  premises,  upon  which  he 
was  ATX  intruder  and  trespasser,  surely  it  was  in  subordination 
to  the  higher  duty  which  devolved  upon  it  to  protect  its  pas- 
sengers and  employees,  whose  safety  imperatively  demanded 
that  the  operator  remain  at  his  post.  The  principle  that  the 
defendant  owed  a  higher  duty  to  passengers  and  employees 
than  to  a  bare  trespasser,  is  elementary  and  recognized  by  all 
the  authorities.  Joyner^s  Case,  92  Va.  354,  23  S.  E.  773; 
Blnnkenship's  Case,  94  Va.  449,  27  S.  E.  20. 

Upon  the  whole  case,  the  court  is  of  opinion  that  the  defend- 
ant's demurrer  to  the  evidence  ought  to  have  been  sustained, 
^nd  it  will  be  so  ordered. 

lieversed. 
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NoEFOLK  &   Western  Railway  Co.  v.  Johnson's  Adminis- 
trator. 

March  23,  1905.     . 

Absent,  Card  well,  J. 

L  Negligence — Proof  Required. — In  an  action  for  negligent  injury,  the 
burden  is  on  the  plaintiff  to  prove  the  negligence  alleged,  and  the 
evidence  must  show  more  than  a  mere  probability  of  negligence. 
It  is  not  sufficient  that  the  evidence  is  consistent  equally  with  the 
existence  or  non-existence  of  negligence.  There  must  be  affirmative 
and  preponderating  proof  of  the  defendant's  negligence. 

2.  Railroads — ParaUel  Tracks — Walking  on  Intervening  »S*pooe — Licenses — 
Case  at  Bar, — Where  there  is  an  eight-foot  space  between  two  tracks 
of  a  railroad,  which  is  continually  travelled  from  morning  till  night 
by  licensees,  and  it  Is  a  common  occurrence  for  trains  to  be  running 
on  both  tracks  with  people  between  them  on  said  space,  it  is  not 
negligence  on  the  part  of  an  engineer  running  a  train  on  one  ot 
said  tracks,  who  sees  a  person  on  said  space  while  another  train  is 
running  on  the  other  track,  to  fail  to  stop  his  train  or  to  slacken  its 
speed.  He  owes  the  licensee  the  duty  of  foresight,  and  if,  while  ex- 
ercising foresight,  he  discovers  such  person  as  soon  as  he  changes 
his  position  to  one  of  danger,  and  then  does  all  in  his  power  to 
avoid  striking  him,  but  without  avail,  he  has  discharged  his  duty 
to  the  licensee  and  the  master  is  not  liable.  The  fact  that  the 
overhanging  of  the  cars  reduces  the  space  between  the  tracks  to 
only  three  feet  does  not  change  the  result  where  people  daily  and 
constantly  use  this  three  feet  with  safety. 

Error  to  a  judgment  of  the  Circuit  Court  of  Xorfolk  county, 
in  an  action  of  trespass  on  the  case,  wherein  the  defendant  in 
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error  was  the  plaintiff,  and  the  plaintiff  in  error  was  the  de- 
fendant. 

Reversed. 

The  opinion  states  the  case. 

Hughes  &  Little^  for  the  plaintiff  in  error. 

Jeffries  &  Lawless^  E.  P.  Buford  and  8,  V.  SouthaUy  Jr,y  for 
the  defendant  in  error. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  administrator  of  Edward 
Johnson,  deceased,  to  recover  damages  of  the  Xorfolk  &  West- 
em  Railway  Company  for  having,  as  alleged,  caused  the  death 
of  his  intestate  by  the  negligent  management  of  one  of  its 
passenger  trains. 

There  was  a  demurrer  to  the  evidence  by  the  defendant 
company,  which  was  overruled,  and  judgment  given  in  favor 
of  the  plaintiff  for  $3,000,  the  amount  ascertained  by  the  jury 
to  be  the  damage  sustained,  if  upon  the  demurrer  to  the  evi- 
dence the  court  should  be  of  opinion  that  the  law  was  with  the 
plaintiff.  The  correctness  of  this  judgment  is  the  subject  of 
our  present  consideration. 

It  appears  that  the  double  tracks  of  the  defendant  railroad 
company,  at  the  place  of  the  accident,  run  through  quite  a 
populous  suburb  of  the  town  of  Berkley.  Between  these  tracks 
there  was  a  well-beaten  cinder  walkway  eight  feet  in  width, 
which  had  been  used  for  many  years  by  the  public  as  a  con- 
venient route,  with  the  acquiescence  of  the  defendant  company. 
The  plaintiff's  intestate  crossed  the  western  track  and  entered 
this  eight-foot  walkway,  and  started  in  a  northerly  direction 
between  the  two  tracks.     As  soon  as  he  entered  the  walkway 
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mentioned,  a  long  freight  train,  composed  of  sixty  empty  gon- 
dolas, running  in  a  southerly  direction,  commenced  to  pass  him 
on  the  left,  and  almost  immediately  the  "cannon  ball"  passen- 
ger train,  going  in  the  same  direction  that  decedent  was,  came 
up  in  his  rear,  passing  on  the  other  track  to  his  right,  thus 
putting  deceased  between  the  two  trains,  where  he  was  struck 
by  the  passenger  train  and  killed. 

The  law  applicable  to  this  class  of  cases  has  been  so  often 
reiterated  that  it  need  here  be  only  adverted  to.  The  plain- 
tiff's intestate  was  a  bare  licensee,  occupying  the  right  of  way 
of  the  defendant  company  at  a  point,  as  now  insisted,  of  immi- 
nent peril  when  two  trains  were  passing  each  other,  an  occur- 
rence likely,  as  shown  by  the  evidence,  to  happen  at  almost 
any  time. 

The  contention  relied  on  is  that  the  engineer  on  the  passen- 
ger train  saw  the  deceased  in  time  to  stop  his  train,  and  that 
the  situation  of  deceased,  when  first  seen,  was  one  of  such 
obvious  danger  as  to  put  an  ordinarily  prudent  man  on  notice, 
and  require  him  to  stop  and  thereby  avoid  the  accident.  In 
other  words,  that  notwithstanding  the  conceded  negligence  of 
the  deceased,  the  company  had  the  last  chance  to  avoid  the 
accident,  and  having  failed  to  avert  it,  must  be  held  responsi- 
ble. It  follows  from  this  contention  that  the  plaintiff  cannot 
recover  in  this  case  unless  the  engineer  in  charge  of  the  "can- 
non ball"  train  failed  to  take  ordinary  care  to  avert  the  acci- 
dent after  discovering  the  peril  of  the  deceased,  or  after,  by 
the  exercise  of  ordinary  care,  he  ought  to  have  discovered  such 
peril.  The  burden  is  on  the  plaintiff  to  prove  the  negligence 
alleged,  and  the  evidence  must  show  more  than  a  mere  proba- 
bility of  negligence.  It  is  not  sufficient  that  the  evidence  is 
consistent  equally  with  the  existence  or  non-existence  of  negli- 
gence. There  must  be  affirmative  and  preponderating  proof 
of  the  defendant's  negligence.    N.  &  W.  Ry,  Co,  v.  Cromer,  99 
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Va.  765,  40  S.  E.  54.  The  sole  question  in  the  case  is,  When 
did  the  engineer  discover  the  peril  of  the  plaintiffs  intestate, 
or  when  ought  he,  in  the  exercise  of  ordinary  care,  to  have 
discovered  such  peril  ? 

The  evidence  of  the  plaintifiF  tends  to  show  that  the  de- 
ceased never  once  looked  back  from  the  moment  he  stepped 
between  the  two  tracks  and  turned  his  face  northward;  that 
the  great  noise  produced  by  the  rumbling  of  the  sixty  empty 
gondolas  that  were  passing  was  such  as  to  make  it  impossible 
for  the  deceased  to  hear  the  approach  of  the  "cannon  ball'* 
train  in  his  rear,  or  any  alarm,  even  if  any  had  been  given. 
It  further  tends  to  show  that  after  allowing  for  the  projection 
or  overhang  of  the  two  trains,  when  passing  each  other,  there 
only  remained  three  feet  of  the  intervening  eight-foot  space 
upon  which  the  deceased  could  walk.  The  contention  of  the 
defendant  in  error  is  that,  in  a  space  only  three  feet  wide, 
made  by  t^o  trains  passing  each  other  at  a  rapid  rate  of  speed, 
it  is  impossible  that  a  man  could  walk  and  escape  destruction ; 
that  if  deceased  had  walked  precisely  in  the  middle  of  the 
space,  and  allowance  was  made  for  a  man  of  ordinary  width, 
there  would  be  a  margin  of  less  than  six  inches  on  either  side, 
so  that  if  the  person  thus  situated  had  deviated  from  the  exact 
centre  he  would  have  come  in  contact  \rith  one  or  the  other 
of  the  moving  trains.  It  is  insisted  that  no  sane  man  would 
knowingly  place  himself  in  a  position  of  such  peril.  It  is 
admitted  that  the  engineer  saw  the  deceased  in  ample  time 
to  have  stopped  his  train  before  reaching  him,  and  it  is  con- 
tended that  the  position  of  the  deceased  was  so  obviously  peril- 
ous that  the  engineer  must  be  charged  with  knowledge  of  such 
danger,  and  be  held  guilty  of  negligence  in  not  taking  steps  in 
time  to  avoid  the  accident.  The  engineer  is  shown  to  be  one 
of  the  most  accomplished  in  the  service  of  the  defendant  com- 
pany, and  selected  because  of  his  great  skill  and  large  expe- 
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rience  to  run  this  "cannon  ball'^  train^  the  usual  speed  of 
which  was  from  sixty  to  sixty-five  miles  per  hour.  He  testifies- 
that  he  first  saw  the  deceased  when  some  sixteen  hundred  feet 
from  him;  that  he  had  ample  time  in  which  to  stop  the  train ^ 
that  he  could  easily  have  stopped  the  train  more  than  oncef 
but  that  it  was  an  every-day  occurrence  to  see  people  between 
two  tracks  where  he  saw  the  deceased,  and  for  two  trains  to 
pass  each  other  at  that  point  with  people  between  the  tracks^ 
and,  therefore,  that  he  did  not  consider  the  deceased  in  danger; 
that  "he  had  no  doubt  or  uncertainty  as  to  the  man's  position, 
and  was  satisfied  he  was  perfectly  safe";  that  when  he  first 
discovered  deceased  to  be  in  an  unsafe  position  he  was  only 
eighty  or  eighty-five  feet  from  him,  at  which  time  he  was 
stooping  and  too  near  to  his  train;  that  he  immediately  put 
on  the  emergency  brake,  blew  the  alarm  whistles,  and  did  all 
that  he  could  to  save  him.  The  evidence  of  the  engineer  is 
fully  corroborated  by  that  of  the  fireman,  who  adds  that  if  they 
stopped  every  time  they  saw  a  man  between  the  tracks  they 
would  never  get  into  town. 

There  is  no  contradiction  of  the  clear  and  emphatic  state- 
ment of  these  witnesses.  On  the  contrary,  it  is  inferentially 
corroborated  by  the  evidence  of  the  plaintiff,  which  shows  that 
the  walkway  in  question,  between  these  two  tracks,  is  continu- 
ously in  use  by  the  public,  the  witnesses  employing  the  follow- 
ing expressions  with  respect  thereto:  "It  is  continually  trav- 
eled from  morning  until  night;''  "they  are  steady  going  all 
the  time ;"  "you  can  see  them  going  and  coming  any  time  yon 
look  out  there."  It  is  also  shown  by  the  plaintiff  that  many 
trains,  passenger  and  freight,  pass  there  every  day. 

With  all  of  these  people  passing  continually  between  these 
two  tracks  and  so  many  trains  passing  every  day,  it  would 
seem  that  the  trains  must  of  necessity  sometimes  pass  each 
other  with  persons  between  the  tracks.     As  already  seen,  the 
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plaintiff  relies  solely  upon  the  assumption  that  it  was  impossible 
for  a  man  to  be  safe  between  two  trains  in  a  space  three  feet 
wide,  and  that  it  was  the  duty  of  the  engineer  to  recognize  that 
as  a  fact  and  stop  his  train. 

In  the  light  of  the  whole  evidence  on  the  subject,  as  to  which 
there  is  no  conflict,  we  cannot  hold  the  defendant  company  re- 
sponsible upon  that  assumption  alone.    To  the  uninitiated  the 
act  of  walking  at  all  between  two  railroad  tracks,  under  the 
conditions  here  existing,  seems  a  degree  of  recklessness  that  is 
simply  unaccountable.     Those,  however,  who  grow  familiar 
-with  such  surroundings  seem  to  lose  all  consciousness  of  dan- 
ger, and  daily  take  risks  that  cannot,  by  others,  be  reconciled 
with  sanity.    In  the  case  at  bar  there  was  nothing  to  put  the 
engineer  upon  his  guard.    The  preponderance  of  the  evidence 
shows  that  the  plaintiff's  intestate  was  doing  what  was  done 
daily  at  that  point.    The  engineer  was  confronted  with  no  un- 
usual situation,  and  he  was  not  negligent,  under  such  circum- 
stances, in  treating  the  plaintiff's  intestate  as  free  from  danger. 
As  soon  as  he  saw  from  the  stooping  attitude  assumed  by  the 
•decedent  that  he  had  placed  himself  too  near  to  his  train,  he 
did  all  that  was  in  his  power  to  avoid  the  accident,  and  this  was 
all  the  law  required  of  him. 

One  of  the  principal  witnesses  for  the  plaintiff,  in  answer  to 
the  question  whether  or  not  the  deceased  was  accustomed  to 
use  that  pathway,  replied  as  follows :  "I  know  he  was  not  ac- 
customed to  use  it,  because  he  had  never  crossed  that  track 
more  than  five  or  six  times  in  his  whole  life."  May  not  this 
inexperience  be  the  explanation  of  the  decedent's  untimely 
end?  He  was  not  accustomed  to  the  dangerous  situation  in 
which  he  found  himself,  and  consequently  became  confused 
and  did  some  imprudent  act  which  was  fatal. 

Upon  the  whole,  we  are  of  opinion  that  the  plaintiff's  ease 
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was  not  made  out,  and  that  upon  the  demurrer  to  the  evidence 
there  should  have  been  judgment  for  the  plamtiff  in  error. 

The  judgment  complained  of  must,  therefore,  be  reversed, 
and  judgment  entered  by  this  court  in  conformity  with  the  con- 
clusion herein  reached. 

Reversed, 


Vol.  cm — 100 
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City  of  Newport  News  v.  Scott^s  Administratrix. 

March  23,  1905. 
Absent,  Cardwell,  J. 

1.  Streets — Opening  to  Public  Use — Unimproved  Streets — Unsafe  Condi- 

tion. — ^Where  a  street  in  a  city  has  been  dedicated  to  public  use,  and 
has  been  accepted  by  the  city  as  one  of  its  public  streets,  and  is  in 
daily  use  by  numbers  of  people,  including  a  large  number  of  chil- 
dren, with  the  full  knowledge  and  acquiescence  of  the  city,  is 
lighted  by  lights  maintained  at  the  expense  of  the  city,  is  underlaid 
by  a  sewer  pipe  owned,  controlled,  and  maintained  by  the  city,  and 
is  under  the  supervision,  management  and  control  of  the  city,  this 
is  sufficient  opening  of  the  street  to  the  public  to  render  the  city 
liable  for  an  injury  resulting  from  leaving  a  large  hole  open  and 
exposed  in  the  street,  although  the  street  was  not  improved  with 
sidewalks,  or  otherwise  than  as  stated  above. 

2.  Streets — Unimproved — Unsafe  Condition* — 'Negligence* — ^A  city  is  liable 

for  the  death,  by  drowning,  of  a  small  child  in  a  large  hole  filled 
with  water  knowingly  left  open  and  exposed  in  one  of  its  unim- 
proved public  streets  in  use  by  the  public  as  stated  above. 

3.  Negligence — Injury  to  Infant — Negligeftce  of  Mother, — ^Whether  or  not 

it  is  contributory  negligence  on  the  part  of  a  mother  to  permit  her 
child,  four  and  one-half  years  of  age,  to  stray  from  her  house  for  a 
period  of  fifteen  minutes  into  the  streets  of  a  city,  where  it  is  in- 
jured or  killed,  is  a  question  for  the  Jury  under  proper  instructions 
from  the  court.  It  cannot  be  said  to  be  negligence  as  a  matter  of 
law. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Newport  News,  in  an  action  of  trespass  on  the  case,  wherein 
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the  defendant  in  error: — ^who  was  suing  for  her  own  benefit — 
was  the  plaintiff,  and  the  plaintiff  in  error  was  the  defendant. 

Affirmed. 

The  opinion  states  the  facts.  The  ruling  of  the  trial  court 
on  the  instruction  asked  appears  below. 

The  plaintiff  moved  the  court  to  instruct  the  jury  as  follows : 

Plaintiffs  Instructions. 

1. 

"The  court  instructs  the  jury  that  the  defendant  city  is 
charged  with  the  duty  of  keeping  its  streets  in  a  reasonably 
safe  condition  for  the  use  of  the  public  to  the  limits  of  the 
territory  embraced  in  its  charter,  and  if  they  believe,  from 
the  evidence,  that  there  was  a  dangerous  hole  in  the  street  of 
the  defendant  city,  as  alleged  in  the  declaration,  in  which  the 
plaintiff's  intestate  was  found  dead,  and  that  said  hole  had  so 
remained  tor  such  length  of  time  that,  by  the  exercise  of 
reasonable  diligence  it  might  have  been  discovered  by  the  de- 
fendant city  in  time  for  it  to  take  reasonable  precautions  to 
prevent  injury  to  persons  lawfully  on  the  street,  notice  thereof 
will  be  imputed  to  the  defendant,  and  its  liability  for  the  death 
of  plaintiff's  intestate,  if  caused  by  falling  into  said  hole  and 
being  drowned  on  account  of  the  failure  of  the  defendant  to 
perform  its  said  duty,  is  the  same  as  if  the  city  had  actual 
notice." 

2. 

"The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  the  officers  or  servants  of  the  defendant  city, 
charged  with  the  duty  of  seeing  to  the  keeping  of  its  streets  in 
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order,  either  knew,  or  by  the  exercise  of  reasonable  diligence, 
might  have  known,  of  the  existence  of  the  hole  in  the  street 
in  which  the  plaintiff^s  intestate  was  found,  in  time  to  take 
such  precautions  as  were  reasonable  and  prudent  to  prevent 
persons  lawfully  upon  the  street  from  falling  therein,  and 
failed  to  do  so;  and  if,  in  consequence  of  such  failure,  the 
plaintiflF's  intestate  fell  into  said  hole  and  was  drowned,  then 
the  defendant  city  is  liable,  and  they  should  find  for  the  plain- 
tiff, unless  the  jury  shall  believe,  from  the  evidence,  that  the 
plaintiff  was  guilty  of  negligence  which  contributed  directly 
to  the  drowning  of  the  deceased." 

3. 

"The  court  instructs  the  jury  that  children  have  a  right  to 
be  upon  the  public  streets  of  a  city,  and  the  city  is  charged 
with  the  duty  of  exercising  reasonable  care  in  keeping  its 
streets  in  such  repair  and  order  as  the  safety  of  children  and 
others,  who  might  reasonably  be  expected  to  be  lawfully  upon 
it,  may  reasonably  require ;  and  a  failure  to  perform  this  duty 
will  render  the  city  liable  in  damages  from  injuries  resulting 
therefrom,  unless  such  injuries  were  the  direct  result  of  the 
contributory  negligence  of  the  plaintiff." 

4. 

"The  court  instructs  the  jury  that  whilst  the  same  amount 
of  vigilance  to  see  that  streets  are  kept  and  maintained  in  a 
reasonably  safe  condition  is  not  required  of  a  city  upon  a  street 
infrequently  used  in  a  sparsely  settled  portion  of  the  city,  as 
is  required  on  a  much  travelled  highway  running  through  a 
thickly  settled  portion  of  the  city,  yet  if  a  street  within  the 
limits  of  a  city,  whether  improved  or  not,  is  in  common  use 
by  the  public,  acquiesced  in  by  the. city,  it  is  the  duty  of  the 
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city  to  keep  it  in  a  reasonably  safe  condition  for  said  public 
use  as  the  character  and  extent  of  that  use  reasonably  re- 
quires." 

5. 


an 


The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  the  hole  in  which  the  deceased  child,  Jacob  T. 
Scott,  was  found  dead  on  July  10,  1903,  was  upon  Virginia 
avenue,  within  the  city  of  Xewport  Xews;  that  said  avenue  at 
that  place  was  under  the  management  and  control  of  the  said 
city;  that  it  was  left  open  and  exposed  by  said  city  to  such 
use,  for  travel,  as  the  public  chose  to  make  of  it,  and  if  they 
further  believe,  from  the  evidence,  that  children  lived  near 
by,  and  frequented  that  locality,  and  were  in  the  habit  of  play- 
ing upon  said  avenue  at  that  place,  with  the  knowledge  of  the 
city  oflBcials  having  charge  and  control  thereof,  then  whether 
the  said  Virginia  avenue  had  been  actually,  opened  and  im- 
proved as  a  public  street  or  not,  it  was  its  duty  not  to  permit 
holes  and  excavations  to  be  made  or  to  remain  therein  which 
were  dangerous  to  children  and  into  which  they  were  likely  to 
be  enticed;  and  if  they  further  believe,  from  the  evidence, 
that  the  said  hole  in  which  deceased  was  found  dead  was  a 
dangerous  place,  attractive  to  children,  and  that  they  were 
likely  to  be  enticed  and  allured  into  playing  about  and  in  said 
hole  and  of  being  drowned;  and  if  they  further  believe,  from 
the  evidence,  that  the  defendant  city  either  knew,  or  by  the 
exercise  of  reasonable  diligence,  should  have  known,  of  the 
existence  of  said  hole  in  time  for  it  to  take  reasonable  precau- 
tion to  prevent  children  from  getting  into  it,  and  that  it 
failed  so  to  do,  then  the  defendant  was  guilty  of  negligence; 
and  if  they  believe,  from  the  evidence,  that  by  reason  of  said 
negligence  the  deceased  got  into  said  hole  and  was  drowned, 
the  defendant  city  is  liable  in  damaged  therefor,  unless  the 
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jury  shall  beUeve,  from  the  evidence,  that  the  plaintiff  was 
guilty  of  negligence  also  which  directly  contributed  to  the 
drowning  of  the  child." 

6. 

"The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  the  plaintiff  is  entitled  to  recover  in  this  action, 
then,  under  the  statute  law  of  Virginia,  they  may  award  dam- 
ages as  to  them  may  seem  fair  and  just,  not  exceeding  ten 
thousand  dollars." 

7. 

"The  court  instructs  the  jury  that  it  is  not  necessary,  in 
order  to  charge  the  city  with  the  duty  of  maintaining  a  piece 
of  land  within  its  limits  in  reasonably  safe  condition  for  public 
use,  that  it  should  be  opened  in  the  sense  of  being  worked  or 
improved,  but  that  if  such  a  piece  of  land  has  been  taken 
charge  of  and  treated  as  a  public  street  by  the  city,  and  the 
public  have  been  passing  over  it  with  the  knowledge  and  ac- 
quiescence of  the  city,  then  the  city  was  charged  with  the  duty 
of  keeping  it  in  such  reasonably  safe  condition  as  the  use  which 
was  80  being  made  of  it  reasonably  required." 

8. 

"The  court  instructs  the  jury  that  section  1014  of  the  Code 
of  Virginia,  referred  to  in  the  ordinance  of  the  city  of  New- 
port News,  approved  on  the  16th  day  of  November,  1898,  and 
introduced  in  evidence  in  this  case,  provides  as  follows: 

"Sec.  1014.  Survey  and  plan  of  cities  and  towns  to  be  made 
and  recorded;  effect  of  plan  as  evidence. — The  council  of 
every  city  and  town  shall  (unless  it  has  already  been  done) 
cause  to  be  made  a  survey  and  plan  of  such  city  or  town, 
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showing  distinctly  each  lot,  public  street  and  alley  therein,  the 
size  and  number  of  the  lots  and  the  width  of  the,  streets  and 
alleys,  with  such  explanations  or  remarks  as  they  may  deem 
proper.  The  said  plan,  when  approved  by  the  council,  shall 
be  entered  in  some  one  of  their  books,  and  afterwards  recorded, 
in  the  case  of  a  city,  in  the  clerk's  oflSce  of  the  Corporation  or 
Hustings  Court  of  such  city,  and  in  case  of  a  town,  in  the 
clerk's  office  of  the  court  of  the  county  in  which  said  town,  or 
the  greater  part  thereof,  is,  and  when  so  recorded,  shall  remain 
in  said  office.  Said  plan  shall  be  evidence  of  the  boundaries  of 
the  said  lots,  streets  and  alleys." 

To  which  the  court,  on  motion  of  the  defendant,  added  as 
follows : 

"But  this  alone  does  not  make  the  city  liable  for  the  condi- 
tion of  Virginia  avenue  at  the  point  in  question." 

9. 

"The  court  instructs  the  jury  that  no  previous  negligence  of 
the  mother,  if  she  were  guilty  of  any,  in  permitting  the  de- 
ceased to  play  near  the  place  where  the  accident  occurred,  can 
affect  her  right  to  recover  in  this  case.  She  must  have  been 
guilty  of  negligence  on  that  occasion  which  directly  contributed 
to  the  death  of  her  child." 

And  the  court  gave  instructions  1,  2,  3,  4,  5,  6,  7  and  9, 
asked  for  by  the  plaintiff,  and  No.  8  amended  as  aforesaid. 

And  the  defendant  moved  the  court  to  instruct  the  jury  as 
follows :  * 

DefendanVs  Instructions, 

1. 
"The  court  instructs  the  jury  that  a  municipal  corporation 


800  Xewpokt  News  v.  Scott.  [103 


Statement 


is  not  an  insurer  against  accidents  upon  its  streets  and  side- 
walks ;  the  measure  of  duty  required  of  it  is  that  it  shall  keep 
and  maintain  at  all  times  the  streets  and  sidewalks  which  are 
open  to  and  used  by  the  public  in  a  reasonably  safe  condition 
for  travel  in  the  ordinary  modes,  and  if  you  believe,  from  the 
evidence,  that  the  part  of  Virginia  avenue,  between  Forty-first 
and  Forty-second  streets,  so  open  to  and  used  by  the  public, 
was  at  the  time  of  the  alleged  accident  in  such  reasonably  safe 
condition,  then  the  city  has  performed  its  duty  in  that  regard/' 

2. 

"The  court  instructs  the  jury  that  the  city  is  not  required  to 
open  for  travel  new  streets  in  advance  of  public  needs,  even 
though  the  necessary  land  required  therefor  may  have  been 
dedicated  by  its  owners,  and  accepted  by  the  city  for  the  pui^ 
poses  of  a  highway,  and  so  shown  on  a  city  map.  And  imtil 
such  time  as  it  has  been  opened  and  used  as  a  highway  no 
liability  rests  upon  the  city  for  failure  to  keep  and  maintain 
the  said  land  so  dedicated,  accepted,  and  merely  existing  as  a 
street  on  the  city  map,  in  a  reasonably  safe  condition  for  travel 
thereon  as  a  highway." 

3. 

"The  court  instructs  the  jury  that  where  there  is  little  or 
no  travel  upon  a  highway  a  city  is  not  necessarily  bound  to 
open,  prepare  and  maintain  in  a  reasonably  safe  condition  for 
travel  the  entire  width  of  the  street,  and  that  it  has  done  its 
entire  duty  when  it  has  wrought  and  kept  in  a  condition  rea- 
sonably safe  for  ordinary  travel  a  highway  of  sufficient  width 
to  reasonably  accommodate  travellers  to  and  fro  over  such 
highway.  And  if  they  believe,  from  the  evidence,  that  only  a 
portion  of  Virginia  avenue  at  that  place  where  the  accident  is 
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alleged  to  have  occurred  had  been  used  for  travel  and  accepted 
as  a  highway,  and  not  its  entire  width,  and  the  part  actually 
used  and  accepted  and  a  reasonably  safe  distance  therefrom 
was,  at  the  time  of  the  alleged  accident,  in  a  reasonably  safe 
condition  for  travel  thereon,  then  there  is  no  liability  upon  the 
city  for  failure  to  provide  a  safe  highway  for  travel." 

4. 

*^The  court  instructs  the  jury  that  a  city  is  not  liable  to  tres- 
passers who  go  without  license  or  invitation  upon  its  land, 
though  unmolested,  for  mere  pleasure,  or  to  gratify  curiosity, 
and  there  meet  with  an  injury  through  the  city's  negligent 
management  of  its  property.  The  same  rule  in  this  case  apply- 
ing to  adults  and  children,  and  if  you  believe,  from  the  evi- 
dence, that  the  place  where  the  accident  is  alleged  to  have  oc- 
curred had  never  been  opened  and  used  as  a  street  and  was 
sufficiently  far  removed  from  any  travelled  way  as  that  one 
rightfully  using  such  travelled  way  would  not,  without  fault 
on  his  part,  or  by  unintentional  deviation  or  an  accidental  mis- 
step, fall  into  the  alleged  defect,  then  no  duty  rests  upon  the 
city  to  render  that  part  of  its  land  safe,  and  you  will  find  for 
the  city." 

5. 

**The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  the  place  where  the  accident  is  alleged  to  have 
occurred  to  the  plaintiff's  deceased  had  not  been  opened  to  and 
used  by  the  public  as  a  thoroughfare,  then  the  city  was  not  re- 
quired to  keep  and  maintain  it  in  condition  for  travel  by  the 
public  as  a  highway." 

6. 

"The  court  instructs  the  jury  that  a  city  is  not  an  insurer 
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against  accidents  upon  its  streets,  and  in  order  to  hold  it  liable 
for  defects  therein  it  must  be  shown  that  the  city  had  actual 
or  constructive  notice  of  the  defect,  which  caused  the  accident, 
and  had  reasonable  time  to  repair  it  or  guard  against  any  acci- 
dent that  might  reasonably  be  expected  to  result  therefrom, 
after  having  such  notice,  and  that  by  constructive  notice  is 
meant  that  the  defect  by  which  the  injury  is  alleged  to  have 
been  caused  had  been  so  open  and  notorious  and  continued  for 
such  a  length  of  time  before  the  injury  that  the  city,  by  its 
proper  oflScers,  exercising  reasonable  diligence,  should  have  ac- 
quired knowledge  of  such  defect  And  if,  therefore,  the  jury 
believe,  from  the  evidence,  that  the  city  had  no  actual  knowl- 
edge of  such  defect,  and  that  the  defect  had  not  remained  in 
said  street  and  been  so  open  and  notorious  for  a  sufficient  length 
of  time  so  that  the  city,  by  the  exercise  of  such  reasonable 
diligence,  should  have  known  of  its  existence,  taking  into  con- 
sideration the  amount  of  travel  and  use  made  of  the  highway 
at  that  poimt,  and  its  distance  from  the  much  used  and  travelled 
portion  of  the  city,  and  had  time  to  repair  the  same,  or  take 
reasonable  precautions  to  prevent  such  injury  as  might  reason- 
ably be  expected  from  such  defect,  then  they  will  find  for  the 
defendant/' 

7. 

'"The  court  instnicts  the  jury  that  if  they  believe,  from  the 
evidence,  that  Mrs.  Scott,  the  mother  and  administratrix  of 
Jacob  Scott,  deceased,  knew  of  the  existence  of  the  hole  in 
which  he  was  found  dead,  and  that  it  was  a  dangerous  place  for 
children  to  go  to  and  play  around,  and  knew  that  he  exposed 
himself  to  such  danger  by  going  to  and  playing  around  such 
hole,  and  made  no  effort  to  prevent  him  from  exposing  himself 
to  such  danger,  and  that  in  consequence  thereof  he  lost  his  life 
by  exposing  himself  to  such  danger  in  going  to  and  playing 
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around  said  hole,  she  was  guilty  of  contributory  negligence 
and  cannot  recover  in  this  action." 

8, 

^'The  court  instructs  the  jury  that  Jacob  Scott's  want  of  re- 
sponsibility for  negligence  cannot  be  invoked  to  maintain  this 
action,  if  you  believe,  from  the  evidence,  that  his  mother  was 
negligent  in  not  endeavoring  to  prevent  him  from  being  ex- 
posed to  the  dangers  alleged  in  the  declaration,  and  that  such 
negligence  on  her  part  contributed  directly  to  the  accident 
which  caused  his  death,  you  will  find  for  the  defendant  city." 

9. 

"The  same  amount  of  vigilance  to  see  that  streets  are  kept 
and  maintained  in  a  reasonable  safe  condition  is  not  required 
of  a  city  upon  a  street  unfrequently  used  in  sparsely  settled 
portions  of  a  city  as  is  required  on  a  much  travelled  highway 
running  through  a  thickly  settled  portion  of  the  city,  and  if 
you  believe,  from  the  evidence,  that  the  inspection,  care  and 
attention  given  by  the  city  to  the  street  where  the  accident  is 
alleged  to  have  occurred  was,  under  all  the  circumstances,  rea- 
sonably sufficient  to  keep  it  in  a  reasonably  safe  condition  for 
the  travel  thereover,  then  the  court  instructs  you  that  the  city 
has  performed  its  duty  in  that  regard,  and  you  will  find  for  the 
defendant." 

10. 

"The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  Mrs.  Scott,  the  mother  and  administratrix  of 
Jacob  Scott,  deceased,  knew  of  the  existence  of  the  hole  in 
which  he  was  found  dead,  and  knew  that  such  hole  was  alluring 
and  enticing  to  children,  and  that  it  was  dangerous;  and  fur- 
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ther  knew  that  he  had,  before  the  time  of  the  injury,  exposed 
himself  to  such  danger  by  going  to  or  playing  around  such  hole, 
then  the  court  instructs  the  jury  that  said  Mrs.  Scott  should^ 
by  such  efforts  and  measures  as  reasonable  care  and  prudence 
would  have  required  under  the  circumstances,  have  sought  to 
prevent  the  said  Jacob  Scott  from  going  to  said  hole  or  play- 
ing around  the  same,  and  if  the  jury  believe,  from  the  evidence^ 
that  said  Mrs.  Scott  did  not  make  any  such  efforts  or  take  any 
such  measures,  then  the  court  instructs  the  jury  that  she  was 
guilty  of  negligence;  and  if  by  such  negligence,  co-operating 
with  the  negligence  of  the  city,  the  child  came  to  his  death, 
then  the  plaintiff  cannot  recover." 

And  the  court  gave  the  defendant's  instructions  5,  6,  7,  8 
and  9,  as  asked,  and  refused  to  give  defendant's  instructions  1, 
2,  3,  4  and  10,  as  asked,  but  gave  defendant's  instructions  2 
and  3,  amended  by  the  court,  as  follows : 

2. 

"The  court  instructs  the  jury  that  the  city  is  not  required  to 
open  for  travel  new  streets  in  advance  of  public  needs,  even 
though  the  necessary  land  required  therefor  may  have  been 
dedicated  by  its  owners,  and  accepted  by  the  city  for  the  pur- 
poses of  a  highway,  and  so  shown  on  a  city  map.  And  until 
such  time  as  it,  or  some  portion  thereof j  has  been  opened  and 
used  as  a  highway  no  liability  rests  upon  the  city  for  failure  to 
keep  and  maintain  the  said  land  so  dedicated,  accepted  and 
merely  existing  as  a  street  on  the  city  map,  or  any  part  thereof y 
in  a  reasonably  safe  condition  for  travel  thereon  as  a  highway.'^ 

3. 

"The  court  instructs  the  jury  that  where  there  is  little  or  no 
travel  upon  a  highway  that  a  city  is  not  necessarily  bound  to 
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open,  prepare  and  maintain  in  a  reasonably  safe  condition  for 
travel  the  entire  width  of  the  street,  and  that  it  has  done  its 
entire  duty  when  it  has  wrought  and  kept  in  a  condition  reason- 
ably safe  for  ordinary  travel  a  highway  of  sufficient  width  to 
reasonably  accommodate  travellers  to  and  fro  over  such  high- 
way, or  others  lawfully  using  the  same.  And  if  they  believe, 
from  the  evidence,  that  only  a  portion  of  Virginia  avenue,  at 
the  place  where  the  accident  is  alleged  to  have  occurred,  had 
been  used  for  travel  and  accepted  as  a  highway,  and  not  its 
entire  width,  and  the  part  actually  used  and  accepted  and  a 
reasonably  safe  distance  therefrom  was,  at  the  time  of  the  al- 
leged accident,  in  a  reasonably  safe  condition  for  travel  thereon, 
cr  other  lawful  use  thereof y  then  there  is  no  liability  upon  the 
city  for  failure  to  provide  a  safe  highway  for  travel." 

And  the  court,  of  its  own  motion,  instructed  the  jury  as 
follows : 

"1.  Notwithstanding  the  jury  may  believe,  from  the  evi- 
dence, that  the  city  has  performed  its  duty  in  the  maintenance 
of  the  portion  of  Virginia  avenue  in  question  as  a  safe  highway 
for  travel,  yet  the  city  may  be  liable  under  the  facts  and  cir- 
cumstances set  out  in  plaintiff's  instruction  No.  5. 

"2.  The  court  instructs  the  jury  that  all  the  instructions  are 
the  instructions  of  the  court,  and  are  to  be  read  together." 

To  the  action  of  the  court  in  giving  plaintiff's  instructions 
1,  2,  3,  4,  5,  7  and  9,  and  in  refusing  to  give  the  defendant's 
instructions  1,  2,  3,  4  and  10,  and  in  giving,  as  amended  by  the 
court,  defendant's  instructions  2  and  3,  and  in  giving  of  its 
own  motion,  the  court's  instruction  1,  above  set  forth,  defend- 
ant, by  its  counsel,  excepted. 

/.  A.  Massie,  for  the  plaintiff  in  error. 

Jeffries  &  Lawless,  for  the  defendant  in  error. 
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Harrison,  J.,  delivered  the  opinion  of  the  court. 

About  six  o'clock  on  the  afternoon  of  July  10,  1903,  Jacob 
Scott,  an  infant  four  and  one-half  years  of  age,  was  found 
drowned  in  a  large  hole  filled  with  stagnant  water,  in  the  mid- 
dle of  Virginia  avenue,  between  Forty-first  and  Forty-second 
streets,  in  the  city  of  Newport  News,  and  this  action  was 
brought  by  his  mother,  as  his  administratrix,  to  recover  dam- 
ages of  the  plaintiff  in  error  for  having,  as  alleged,  negligently 
caused  the  death  of  her  intestate  by  allowing  one  of  its  streets 
to  be  and  remain  in  a  dangerous  condition.  The  trial  resulted 
in  a  verdict  and  judgment  thereon  in  favor  of  the  plaintiff  for 
$5,000.  From  this  judgment  the  case  has  been  brought  to 
this  court  for  review. 

The  declaration  states  a  good  cause  of  action,  and  hence  the 
demurrer  thereto  was  properly  overruled. 

In  order  to  make  clear  the  ground  of  our  conclusion  in  this 
case,  it  will  be  necessary  to  state  as  briefly  as  possible  the 
salient  facts  established  by  the  evidence. 

Virginia  avenue,  south  of  Fortieth  street,  has  been  graded 
by  the  city,  curbing  laid,  electric  lights  established,  water  plugs 
located,  and  the  avenue  made  in  all  respects  a  finished  street, 
having  houses  erected  on  either  side.  Beyond  Fiftieth  street, 
in  a  northerly  direction,  this  avenue  has  been  opened  up,  graded 
and  put  in  shape  for  use,  the  work  having  been  done  by  the 
*  Old  Dominion  Land  Company  prior  to  the  act  by  which  the 
territory  was  made  a  part  of  the  city  of  Newport  News;  but 
this  portion  of  the  street  has  now  been  taken  charge  of  by  the 
city,  and  is  under  its  management  and  control.  The  avenue 
covering  the  intervening  space  between  Fortieth  and  Fiftieth 
streets  has  not  been  graded  or  otherwise  improved,  and  has  no 
houses  which  front  thereon,  but  the  cross  streets  which  inter- 
sect  Virginia   avenue  from  Fortieth   to  Fiftieth   streets   are 
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built  up  with  residences  om  both  sides  nearly  to  that  avenue. 
These  residences  are,  as  a  rule,  occupied  by  persons,  with  their 
families,  who  are  employed  in  the  ship-building  plant  located 
in  Newport  News. 

The  accident  which  is  the  subject  of  this  inquiry  occurred 
in  Virginia  avenue,  between  Forty-first  and  Forty-second 
streets,  and,  while  the  avenue  at  that  point  has  not  been  graded 
and  improved  by  sidewalks,  or  otherwise,  it  is  entirely  open 
and  in  daily  use  by  numbers  of  people  as  a  means  of  ingress 
and  egress,  and  is  conspicuously  frequented  by  large  numbers 
of  children.  A  pathway  wide  enough  to  accommodate  two  or 
three  persons  is  worn  along  one  side  of  the  street,  indicating 
that  the  travel  is  confined  to  that  side.  At  the  intersection  of 
Virginia  avenue  with  Fortieth  street,  there  is  an  electric  arc 
light,  and  at  its  intersection  with  Forty-second  street  there  ia 
another.  The  expense  of  maintaining  these  lights  is  borne  by 
the  city.  In  the  centre  of  Virginia  avenue,  five  feet  below  the 
surface,  a  twelve-inch  sewage  pipe  is  laid,  which  extends  from 
the  heart  of  the  city  on  the  south,  up  to  and  beyond  Fifty-sev- 
enth street  on  the  north.  This  sewage  system  is  owned,  con- 
trolled, and  maintained  by  the  city.  At  a  point  on  Virginia 
avenue  between  Forty-first  and  Forty-second  streets,  a  large 
hole,  twenty-nine  feet  long,  twelve  feet  wide,  and  five  feet  eight 
inches  deep,  was  made  in  the  centre  of  the  street.  This  dan- 
gerous place  resulted  from  a  break  in  the  sewer  pipe  at  that 
point,  which  caused  the  earth  to  sink  and  be  carried  off;  and, 
the  pipe  becoming  stopped  up  in  some  way,  the  hole  filled  with 
water.  ^ 

When  this  condition  of  things  occurred  the  first  time,  it  was 
reported  by  the  police  officer  whose  beat  included  that  portion 
of  Virginia  avenue,  to  the  proper  city  authorities,  several  times, 
and  finally  the  city  street  force  undertook  to  repair  the  damage 
and  fill  the  hole  up.    In  a  very  short  time  thereafter  another 
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hard  rain  caused  the  pipe  to  again  break,  making  the  same 
hole,  which  was  again  filled  with  water.  The  same  police  offi- 
cer, whose  duty  it  was  to  report  all  defects  in  the  streets  within 
his  beat,  again  and  again  reported  this  second  break,  and  the 
consequent  dangerous  condition  of  this  place  to  the  proper  city 
authorities,  who  paid  no  attention  to  these  repeated  warnings, 
and  left  this  dangerous  pitfall  for  several  months  and  until  the 
10th  of  July,  when  the  accident  happened  for  which  repara- 
tion is  now  sought  in  damages. 

The  deceased  child  lived  Avith  his  widowed  mother  at  323 
Forty-second  street,  distant  one  hundred  and  sixty  feet  from 
the  point  of  accident.  At  fifteen  minutes  before  six  o'clock 
this  little  child  was  in  the  house  with  his  mother,  and  at  six 
o'clock  she  was  notified  of  his  death  by  a  young  lady  who  was 
passing  along  the  street,  and  had  pulled  him  from  the  hole  of 
water,  drowned. 

In  the  light  of  these  facts,  we  find  it  wholly  unnecessary  to 
deal  with  the  contentions  of  plaintiff  in  error,  that  Virginia 
avenue,  at  the  point  of  the  accident,  was  not  open  to  the  pub- 
lic ;  that  if  open  at  all  it  was  only  to  the  extent  of  that  portion 
over  which  the  public  had  worn  a  pathway,  and  that  no  duty 
rested  upon  the  city  to  maintain  the  rest  of  the  street ;  and 
that  the  hole  of  water  was  sufficiently  removed  from  the  path- 
way to  be  no  menace  to  those  who  kept  in  the  path. 

As  shown  by  the  ordinances  of  the  city  and  the  map  of  its 
streets  and  alleys,  duly  recorded  in  accordance  with  section 
1014  of  the  Code  of  1887,  Virginia  avenue  had  been  dedicated 
apd  accepted  by  the  city  of  Newport  News  as  one  of  its  public 
streets.  It  was  under  the  supervision,  management,  and  con- 
trol of  the  city,  and  if  not  opened  at  the  point  of  the  accident 
in  the  sense  that  it  had  been  improved  with  sidewalks  and 
otherwise,  it  was  open  in  the  practical  sense  that  the  public, 
including  large  numbers  of  children,  were  using  it  daily  with 
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the  full  knowledge  and  acquiescence  of  the  city.  Under  such 
circumstances,  the  city  cannot  escape  liability  where  it  has 
allowed  such  a  terrible  death-trap  as  this  record  discloses  to 
remain  for  months  in  one  of  its  streets,  where  the  public,  in- 
cluding children,  had  the  right  to  be,  and  did  go.  The  city  was 
warned  repeatedly  of  this  dangerous  condition,  and  had  recog- 
nized its  obligation  to  repair  by  repairing  the  same  place  on  a 
former  occasion.  It  requires  no  citation  of  authority  to  sup- 
port the  proposition  that  such  negligence  was  inexcusable. 

The  mother  cannot,  as  contended,  be  said,  as  a  matter  of 
law,  to  have  been  guilty  of  contributory  negligence.  That  was 
a  question  for  the  jury,  and  was  submitted  to  them  by  a  proper 
instruction.  The  mother,  in  this  case,  kept  a  boarding-house 
for  laborers  at  the  shipyard,  as  a  means  of  support  for  her 
self  and  family.  At  the  time  of  this  accident  she  was  busy 
preparing  the  evening  meal  for  those  who  boarded  with  her. 
This  little  child  was  in  the  room  with  its  mother,  and  within 
fifteen  minutes,  before  she  had  missed  him,  the  child  was 
taken  from  this  enormous  pool  of  water  that  was  in  the  centre 
of  the  street,  and  not  more  than  one  hundred  and  sixty  feet 
from  the  door. 

In  the  case  of  City  of  Chicago  v.  MajoVy  infray  the  action  was 
brought  against  the  city,  in  the  name  of  the  father,  as  admin- 
istrator, for  causing  the  death,  by  drowning,  of  an  infant  four 
years  of  age,  in  negligently  permitting  a  water  tank  to  remain 
in  the  street,  defectively  closed,  for  a  period  of  one  month. 
The  court  said,  in  reference  to  the  question  of  contributory 
negligence:  "A  large  majority  of  children,  living  in  cities, 
depend  upon  the  daily  labor  of  both  parents  for  subsistence, 
and  these  parents  are  unable  to  employ  nurses  who  may  keep  a 
constant  and  vigilant  eye,  momentarily,  upon  their  children; 
and  we  cannot  hold,  as  a  matter  of  law,  that  every  time  a  child 
four  years  of  age  steps  into  the  street  unattended,  the  mother 
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is  guilty  of  such  negligence  as  would  authorize  every  reckless 
or  careless  driver  to  run  over  and  trample  it  down  with  im- 
punity, or,  as  would  authorize  the  city  to  expose  traps  and  pit- 
falls in  every  comer  of  the  streets,  in  which  a  child  may  be 
drowned  or  maimed.  Such  a  rule  of  law  would  depopulate  a 
city  of  its  laboring  inhabitants.  In  this,  as  in  all  other  cases, 
it  must  be  left  to  the  jury  to  determine  whether  the  parents 
of  the  child  have  been  guilty  of  negligence  in  suffering  the 
child  to  be  in  the  streets."  City  of  Chicago  v.  Major,  18  III. 
348,  68  Am.  Dec.  553. 

Tlje  ruling  in  this  case  on  the  question  of  contributory  negli- 
gence was  aflSrmed  in  a  subsequent  case,  by  the  same  court, 
where  the  action  was  brought  by  an  administrator  against  the 
same  city  to  recover  damages  for  the  drowning  of  a  child  four 
years  old  in  a  ditch  filled  with  water  immediately  in  front  of 
the  residence  of  its  parents.  City  of  Chicago  v.  Hessing^  admr.y 
83  lU.  204,  25  Am.  Eep.  378. 

An  examination  of  the  record  shows  that  the  rights  of  the 
plaintiff  in  error  were  not  prejudiced  by  the  action  of  the  court 
in  giving  and  refusing  instructions,  nor  in  refusing  to  set  aside 
the  verdict  as  contrary  to  the  law  and  the  evidence.  Indeed, 
upon  the  whole  case,  it  is  difficult  to  see  how  any  other  verdict 
could  have  been  rightly  found. 

For  these  reasons,  the  judgment  must  be  affirmed. 

Affirmed. 
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CRIMINAL  CASES. 


Agneb  v.  Commonwealth. 

September  15,  1904. 

1.  Criminal  Law — Buena  \ista — Jurisdiction  of  Mayor. — The  criminal 

jurisdiction  of  the  Mayor  of  the  city  of  Buena  Vista  is  the  same  as 
that  of  justices  of  the  peace  of  that  city,  and  neither  extended,  at 
the  time  of  the  supposed  offence  alleged  in  this  case,  beyond  the  city 
limits.  Sections  1032  and  1033  of  the  Code  (the  latter  as  amended 
by  Acts  1893-'4,  p.  664)  applied,  at  the  date  of  the  warrant  of  arrest 
in  this  case,  to  ioicfis  only,  and  not  to  cities. 

2.  City   Cuarteb — Existence  as  a   City — Collateral  Attack. — When   the 

Legislature  of  the  State  has  granted  a  city  charter  to  a  com- 
munity, it  must  be  assumed  that  its  discretion  in  that  respect  has 
been  properly  exercised,  and  its  status  as  such  is  not  amenable  to 
collateral  attack. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Buena  Vista,  rendered  on  an  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace  of  said  city,  imposing  a  fine  and  imprisonment 
on  the  plaintiff  in  error  for  selling  liquor  within  two  miles  of 
the  corporate  limits  of  said  city. 

Reversed. 
The  opinion  states  the  case. 

Hugh  A.  White,  for  the  plaintiff  in  erroi*. 

Attorney-General  William  A.  Anderson  and  John  S.  Eggle- 
stouy  for  the  Commonwealth. 
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Whittle,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  as  follows:  On  the  30th  of  March,  1903,  the 
mayor  of  Buena  Vista  issued  a  warrant  against  the  plaintifE 
in  error,  Alfred  Agnew,  for  the  violation  of  an  act  of  the  Gen- 
eral Assembly,  approved  February  17,  1898,  prohibiting  the 
sale  of  spirituous  and  intoxicating  liquor  within  two  miles  of 
the  corporate  limits  of  the  city.    Acts  1897-98,  p.  401. 

At  the  trial,  the  accused  was  foimd  guilty,  and  his  punish- 
ment fixed  at  a  fine  of  $200  and  imprisonment  in  jail  for  six 
months.  On  appeal  from  that  judgment  to  the  Corporation 
Court,  the  verdict  and  judgment  under  review,  imposing  a  fine 
of  $200  upon  the  accused,  were  rendered. 

In  the  first  assignment  of  error  it  is  insisted  that  the  mayor 
of  Buena  Vista  has  no  criminal  jurisdiction  outside  the  cor- 
porate limits  of  the  city;  that  his  action  in  issuing  and  trying 
the  warrant  on  which  the  judgment  in  question  was  rendered 
is,  therefore,  ultra  vires  and  void,  and  that  the  trial  court 
should  have  so  held  and  quashed  the  warrant. 

The  charter  of  Buena  Vista  provides  that  the  mayor  "shall 
possess  all  jurisdiction  and  exercise  all  power  and  authority  in 
criminal  cases  of  a  justice  of  the  peace  of  said  city."  Acts 
1891-2,  p.  336,  sec.  7.  The  charter  also  provides  for  the  elec- 
tion of  two  justices  of  the  peace,  who  "shall  be  conservators  of 
the  peace  within  the  limits  of  the  corporation  ....  and 
shall  have  the  same  power  and  duties  within  said  limits 
.  .  .  .  as  are  provided  by  law  in  respect  to  justices  of  the 
peace  in  counties  of  this  State,  in  their  respective  counties." 
Acts  1891-2,  p.  380,  sec.  49.  Section  49  was  subsequently 
amended  so  as  to  read  as  follows:  "The  said  justices  shall  have 
the  same  jurisdiction,  exercise  the  same  powers,  and  perform 
the  same  duties  as  are  prescribed  by  the  general  laws  of  the 
State  w4th  reference  to  justices  of  cities  and  towns.  Acts 
1893-4,  pp.  113-114,  sec.  49. 
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The  court's  attention  has  been  directed  to  no  general  law 
of  the  State,  and  it  is  aware  of  none,  which,  at  the  date  of  the 
warrant,  extended  the  territorial  jurisdiction  of  justices  of 
cities  and  towns  beyond  the  corporate  limits  of  such  cities. 
There  is,  however,  a  general  statute  defining  what  criminal  of- 
fences police  justices  and  justices  of  the  peace  may  try;  there- 
fore, the  amended  charter  must  have  had  reference  to  the  of- 
fences of  which  justices  are  given  cognizance.  In  other  words, 
it  refers  to  the  objects,  or  subject  matter,  of  their  jurisdiction 
and  not  to  the  territorial  extent  of  it.  Indeed,  their  territorial 
jurisdiction  was  expressly  left  intact  by  the  then  existing  gen- 
eral laws  of  the  State,  for  the  statute  limited  their  power  to 
try  misdemeanors  to  such  as  occurred  "within  their  jurisdic- 
tion," the  scope  of  which  it  did  not  enlarge.  V.  C,  sec.  4106, 
as  amended.  Acts  1899-1900,  p.  838,  sec.  4106. 

The  contention  that  sections  1032  and  1033  of  the  Code  (the 
latter  as  amended,  Acts  1893-4,  p.  664)  constitute  the  "general 
law''  contemplated  by  the  amended  charter,  and  conferred  juris- 
diction upon  the  mayor  of  Buena  Vista  within  one  mile  of  the 
corporate  limits,  cannot  be  successfully  maintained.  As  re- 
marked, the  amendment  refers  to  a  general  law  applicable  to 
'^cities  and  towns,^^  whereas  those  sections  in  terms  apply  only 
to  towns. 

For  the  purpose  of  bringing  the  case  wdthin  the  influence  of 
those  sections,  it  is  alleged  that  Buena  Vista  contains  less  than 
five  thousand  inhabitants,  as  shown  by  the  last  census,  of  which 
fact  the  court  should  take  judicial  notice,  and  is,  therefore,  a 
town  and  not  a  city,  as  defined  by  section  5,  clause  16,  of  the 
Code. 

It  is  sufficient  to  observe  with  respect  to  that  contention,  that 
Buena  Vista  has  been  chartered  as  a  city  by  the  Legislature, 
and  that  its  status  as  such  is  not  amenable  to  collateral  attack. 

In  the  case  of  Kuhn  v.  PoH  Townsend  (Supreme  Court  of 
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Washington),  it  is  held  that  "the  right  of  a  municipal  corpora- 
tion to  exercise  the  authority,  powers  and  functions  of  an  in- 
corporated city  can  be  questioned  only  in  a  direct  proceeding 
prosecuted  by  the  proper  public  oflScers,  and  not  by  private 
action  for  an  injunction  against  tax."  41  Pac.  925,  29  L.  R. 
A.  449,  50  Am.  St.  911. 

The  court  in  that  case  quotes  with  approbation  the  following 
language  from  the  opinion  of  the  court  in  the  case  of  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Wilson,  33  Kan.  223,  6  Pac.  281:  "To 
maintain  this  suit  and  defeat  the  tax  complained  of,  the  plain- 
tiff must  establish,  and  the  court  must  determine,  that  the  or- 
ganization of  the  district  is  illegal.  This  cannot  be  done  in  the 
pregent  action.  The  legality  of  the  organization  cannot  be 
questioned  in  a  collateral  proceeding,  nor  at  the  suit  of  a  pri- 
vate party.  The  organization  cannot  be  attacked,  nor  any 
action  taken  affecting  the  existence  of  the  corporation,  except 
in  a  direct  proceeding,  prosecuted  at  the  instance  of  the  State 
by  the  proper  public  officer." 

So,  in  the  case  of  Clement  v.  Everest,  29  Mich.  19,  it  is  said: 
"It  would  be  dangerous  and  wrong  to  permit  the  existence  of 
municipalities  to  depend  on  the  result  of  private  litigation. 
Irregularities  are  common  and  imavoidable  in  the  organization 
of  such  bodies ;  and  both  law  and  policy  require  that  they  should 
not  be  disturbed,  except  by  some  direct  process,  authorized  by 
law,  and  then  only  for  very  grave  reasons." 

Where  the  Legislature  of  the  State  has  granted  a  city  char- 
ter to  a  community,  it  must  be  assumed  that  its  discretion  in 
that  regard  has  been  properly  exercised.  "If  evidence  was  re- 
quired, it  must  be  supposed  that  it  was  before  the  Legislature 
when  the  act  was  passed,  and  if  amy  special  finding  were  re- 
quired to  warrant  the  passage  of  the  particular  act,  it  would 
seem  that  the  passage  of  the  act  itself  might  be  Keld  equivalent 
to  such  finding."     Cooler's  Const.  Lim.   (7th  Ed.),  pp.   257, 
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258.  The  foregoing  proposition  is  too  generally  recognized  and 
established  to  render  it  necessary  to  multiply  authorities  in 
support  of  it. 

The  correctness  of  the  court's  ascertainment  of  the  state  of 
the  law,  at  the  time  of  the  alleged  offence  and  issuance  of  the 
warrant,  is  accentuated  by  the  circumstances  that  legislation 
was  subsequently  found  necessary  to  invest  the  authorities  of 
cities  with  the  territorial  jurisdiction  contended  for  on  behalf 
of  the  Commonwealth  in  this  case.  Accordingly,  it  appears 
that  by  an  act  approved  May  17,  1903,  amending  and  re-enact- 
ing chapter  44  of  the  Code,  the  criminal  jurisdiction  of  the 
corporate  authorities  of  each  town  or  city  is  extended  one  mile 
beyond  the  corporate  limits.    Acts  1902-3-4,  sec.  1032,  p.  422. 

It  follows  from  what  has  been  said  that  the  mayor  of  Buena 
Vista  was  without  jurisdiction  to  issue  or  try  the  warrant  in 
question. 

This  view  of  the  case  renders  a  consideration  of  the  remain- 
ing assignments  of  error  imnecessary. 

For  these  reasons,  the  judgment  complained  of  must  be  re- 
versed; and  this  court,  proceeding  to  enter  such  judgment  as 
the  Corporation  Court  ought  to  have  entered,  will  direct  the 
warrant  to  be  quashed,  and  all  subsequent  proceedings  to  be 
dismissed. 

Reversed, 
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Bowles  v.  Commonwealth. 
September  29,  1904. 

1.  Criminal  Law — Change  of  Venue—Looal  Prejudice. — This  court  will 

not  reverse  the  ruling  of  a  trial  court  refusing  a  change  of  yenue 
in  a  criminal  case,  on  account  of  local  prejudice,  when  the  affidavits 
of  the  prisoner  and  his  counsel  in  support  of  the  change  represent 
the  hostility  to  the  prisoner  as  existing  in  one  corner  of  the  county, 
where  the  offence  was  committed,  eleven  miles  from  the  county 
seat,  and  not  widespread  throughout  the  county,  and  it  appears 
that  little  or  no  difficulty  was  experienced  in  getting  a  jury  in  the 
county  to  try  the  case,  and  the  record  does  not  disclose  such  a 
condition  at  the  time  of  trial  as  would  warrant  the  apprehensions 
expressed  in  the  affidavits  when  they  were  made. 

2.  Criminal  Law — Jury  from  Atiother  County, — This  court  will  not  re- 

verse the  ruling  of  a  trial  court  refusing  to  order  a  jury  from  an- 
other county  to  try  a  criminal  case,  when  it  appears  that  an  impar- 
tial jury  was  in    fact  obtained  in  the  county  fixed  for  the  trial. 

3.  Evidence — Res  Gestw — Dying  Declaration — Hearsay. — On  a  trial  for 

homicide  the  statements  of  deceased  made  a  few  minutes  after  re- 
ceiving a  mortal  wound  are  admissible  as  part  of  the  res  gesto',  but 
statements  made  six  hours  afterwards,  not  in  view  of  approaching 
death,  are  mere  recitals  of  a  past  occurrence,  and  are  not  receivable. 
The  deceased  is  no  party  to  the  prosecution,  and  the  State  is  not 
bound  by  his  recital  of  the  circumstances  of  the  homicide  not  re- 
ceivable as  a  dying  declaration,  nor  constituting  part  of  the  re* 
gestw. 

4.  Evidence — Christian  Character  to  Refute  Evidence  of  Profanity.— On 

a  trial  for  homicide,  evidence  of  the  character  and  habits  of  the 
deceased  in  not  using  vulgar  and  profane  language,  and  of  his  gen- 
eral good  character  and  church  membership,  is  not  receivable  to 
contradict  the  evidence  of  the  prisoner  that  the  deceased,  when 
approaching  him,  used  violent  and  profane  language. 
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5.  Instructions — Partial  Vimv  of  Evidence — Assuming  Facts  When  Evi- 

dence is  Conflictini/, — On  a  trial  for  homicide,  an  instruction  whicli 
gives  the  Commonwealth's  theory  as  to  the  manner  and  circum- 
stances of  the  killing,  and  which  wholly  omits  any  reference  to^ 
the  evidence  of  the  prisoner  as  to  what  was  the  conduct  of  the^ 
deceased  and  of  himself  at  that  time,  is  erroneous.     So  also,  &n' 
instruction  which  assumes  the  existence  of  facts  as  to  which  the* 
evidence  is  conflicting,  is  erroneous.    The  Jury  are  the  sole  judges- 
of  the  weight  and  credibility  of  evidence,  and  are  to  consider  all' 
the  evidence  adduced  by  the  Commonwealth  and  the  accused,  and 
an  instruction  which  excludes  from  their  consideration  evidence 
of  the  accused  in  conflict  with  that  of  the  Commonwealth,  is  erro- 
neous, although  the  accused  is  supported  by  no  other  witness. 

6.  Instructions — Covering  Whole  Case — Omitting  Essential  Tieic. — An  in- 

struction* which  undertakes  to  cover  the  whole  case  and  to  state  all 
the  circumstances  and  conditions  necessary  to  be  considered  by  the 
jury  in  arriving  at  their  verdict,  and  which  omits  an  essential  view 
of  the  case,  is  erroneous. 

7.  Instructions — Effect  of  Refusal. — Generally,  instructions  are  argued 

before  the  court,  in  the  absence  of  the  jury,  and  where  an  instruc- 
tion has  been  refused  by  the  trial  court,  the  sole  question  to  be  con- 
sidered by  this  court  is  whether  or  not  it  was  properly  refused,  and 
not  the  effect  of  its  refusal. 

8.  Criminal  Law — Homicide — Heat  of  Passion — Instructions — Evidence  to 

Support. — On  a  trial  for  homicide,  an  instruction  which  tells  the 
jury  that  if  they  believe  that  the  prisoner  shot  the  deceased  in  the 
heat  of  passion,  brought  about  by  the  circumstances  then  surround- 
ing him,  and  without  a  wilful,  deliberate  and  premeditated  inten- 
tion to  take  the  life  of  the  deceased,  they  cannot  find  him  guiity  of 
murder  of  the  first  degree,  correctly  states  the  law,  and  if  sup- 
ported by  any  evidence  in  the  cause,  though  it  be  that  of  the  ac- 
cused alone,  should  be  given. 

9.  Gbiional  Law — Instructions — Conflicting  Theories  us  to  Motive. — ^Wherer 

evidence  has  been  introduced  in  a  criminal  prosecution  tending  to 
sustain  opposite  theories  as  to  the  motive  which  induced  an  assault^ 
and  the  jury  has  been  instructed  upon  the  theory  of  the  Common- 
wealth, it  is  error  to  refuse  an  instruction  offered  by  the  prisoner 
setting  forth  the  law  upon  his  theory  of  the  case. 

10.  Criminal  Law — Homicide — Reasonable  Apprehension — Instructions — 
Evidence  to  Support. — On  a  trial  for  homicide,  an  instruction  which 
tells  the  jury  that  if  they  believe  from  the  evidence  that  the  Inten- 
tion of  the  deceased,  as  evidenced  by  certain  enumerated  acts,  was 
to  make  an  attack  on  the  prisoner,  or  to  create  on  his  mind  the 
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impression  that  the  deceased  intended  to  make  an  attack  on  him. 
and  that  the  manner  or  acts  of  the  deceased  were  such  as  to  create 
on  the  mind  of  the  prisoner  the  impression  that  an  attack  was 
going  to  be  made  upon  him;  or  that  the  prisoner  did,  in  fact,  be- 
lieve that  an  attack  was  going  to  be  made  on  him  by  the  deceased. 
*  ^nd  that  he  thought  he  was  in  danger  of  serious  bodily  harm  at 
ihe  hands  of  the  deceased,  and  that  the  prisoner  shot  the  deceased 
in  order  to  save  himself  from  serious  bodily  harm,  that  then  the 
prisoner  was  not  guilty  of  murder  of  the  first  degree,  correctly  pro- 
pounds the  law,  and  should  be  given  upon  request,  if  supported  by 
any  evidence  in  the  case,  though  it  be  that  of  the  accused  alone. 

t%.  Criminal  Law — Trial — AppUpuse  in  Court  Room, — Applause  by  the 
audience  of  remarks  made  by  the  prosecuting  attorney  in  a  criminal 
case  are  derogatory  of  the  dignity  and  authority  of  the  court  and 
well  calculated  to  make  impressions  upon  the  jury  prejudicial  to 
the  accused.  In  the  case  at  bar,  however,  the  prompt  and  vigorous 
rebuke  and  warning  of  the  trial  judge  were  sufficient  to  prevent  its 
recurrence,  and  the  trial  was  not  vitiated  thereby. 

^2.  Criminal  Law — Trial — When  and  What  Papa^s  to  he  Given  to  Jury. — 
On  a  criminal  trial  the  indictment,  the  written  instructions  of  the 
court,  or  other  writings  proper  to  be  given  into  the  hands  of  the 
jury,  upon  their  retirement  from  the  presence  of  the  court,  or  after- 
wards, should  be  delivered  to  them  in  the  presence  of  the  prisoner 
and  his  counsel,  in  order  that  objection,  if  there  be  any,  may  be 
made. 

Error  to  a  judgment  of  the  Circuit  Court  of  Alleghany 
<;ounty,  rendered  on  a  verdict,  finding  the  plaintiff  in  error 
guilty  of  murder  of  the  first  degree. 

Reversed. 
The  opinion  states  the  case. 

Benjamin  Haden  and  Win,  R.  Allen,  for  the  plaintiff  in 
-error. 

Attorney-Oeneral  William  A,  Anderson,  for  the  Common- 
wealth. 

Oaedwill,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  Robert  Bowles,  was  indicted  in  the 
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Circuit  Court  of  Alleghany  county  for  the  murder  of  one  John 
Ruff,  found  guilty  by  a  jury,  and  sentenced  to  be  hanged, 
whereupon  he  obtained  this  writ  of  error  from  one  of  the 
judges  of  this  court. 

The  prisoner  and  the  deceased  were  both  in  the  service  of 
the  C.  &  O.  Ry.  Co.  at  Clifton  Forge.  The  latter  had  been  in 
the  service  of  the  company  for  some  time  as  a  fireman  on  the 
James  River  Division,  while  the  first  named  had  only  been  in 
the  employment  of  the  company  for  two  days,  as  yard  brakeman 
at  Clifton  Forge.  They  were  entire  strangers  to  each  other 
prior  to  the  altercation  which  resulted  in  the  death  of  the  de- 
ceased, not  having  seen  each  other  prior  to  that  occasion. 

The  train  on  which  the  deceased  was  fireman  was  scheduled 
to  leave  Clifton  Forge  about  2:30  o'clock  on  the  morning  of 
March  21,  and  the  engine  which  was  to  convey  this  freight 
train  had  been  brought  by  some  of  the  crew  of  that  train  so 
near  to  the  lead  track,  and  there  stopped,  that  any  other  train 
passing  along  the  lead  track  would,  to  the  ordinary  vision, 
strike  this  engine  in  passing.  The  prisoner  was  engaged  to  aid 
in  the  movement  of  another  train,  in  charge  of  Yard  Con- 
ductor Albert  White,  which  was  being  backed  along  this  lead 
track,  and  was  passing  along  the  track  by  the  engine  on  which 
the  deceased  then  was.  The  prisoner  was  sent  ahead  of  the 
rear  part  of  this  train  to  ascertain  whether  there  was  anything 
on  or  near  the  track  which  would  interfere  with  the  movement 
of  Conductor  White's  train,  which  was  then  in  motion,  going 
towards  the  engine  on  which  the  deceased  was.  It  appeared 
to  the  prisoner,  as  well  as  to  Conductor  White,  that  the  engine 
at  the  time  in  charge  of  the  deceased,  was  so  close  to  the  lead 
track  that  Conductor  White's  train  would  strike  it  in  passing, 
whereupon  he  called  out  to  the  deceased  to  "move  that  engine 
quick ;  if  you  don't  we  are  going  to  hit  it."  At  the  same  time 
the  prisoner  signalled  Conductor  White  and  the  engineer  of 


820  Bowles'  Case.  [103 

Opinion. 

his  train  to  "shut  off,"  or  stop  that  train,  and  Conductor  White, 
apprehending  that  the  engine  in  charge  of  the  deceased  would 
interfere  with  his  train,  "shut  off"  and  stopped  it  promptly. 
The  deceased,  taking  offense  at  the  language  or  order  given 
him  by  the  prisoner,  got  down  out  of  his  engine  and  advanced 
to  within  a  few  steps  of  him,  and  demanded  to  know  what  he 
meant  by  it,  meaning  the  language  used,  or  the  order  given, 
and  some  words  passed  between  them ;  whereupon  the  prisoner 
laid  down  a  brake  stick  that  he  had  in  his  hand,  also  his  lantern, 
and,  drawing  a  pistol  from  his  pocket,  fired  five  shots  in  quick 
succession  at  the  deceased,  two  of  which  took  effect,  and  from 
the  injuries  resulting  therefrom  he  died  the  following  night. 

The  foregoing  facts  are  testified  to  by  the  witnesses  for  the 
Commonwealth,  upon  the  theory  advanced  by  the  Common- 
wealth, that  the  homicide  was  wilful,  premeditated  and  delib- 
erate, without  any  provocation  or  justification ;  while  the  pris- 
oner testified  that  to  save  his  life  and  protect  himself  from 
serious  bodily  harm,  in  warding  off  an  improvoked  and  mur- 
derous attack  which  the  deceased  was  making  upon  him,  he 
killed  the  deceased  in  self-defense. 

The  first  assignment  of  error  is  to  the  refusal  of  the  Circuit 
Court  to  order,  on  motion  of  the  prisoner,  a  change  of  venue. 
To  support  this  motion,  the  prisoner  offered  his  own  affidavit, 
another  by  his  counsel,  who  were  present  to  defend  him,  Messrs. 
Allen  &  Haden,  and  another  by  Mr.  C.  B.  Cushing,  whom  the 
court  had  assigned  to  defend  the  accused,  and  who  only  with- 
drew as  counsel  for  the  prisoner  on  the  day  on  which  the  pris- 
oner made  his  affidavit,  that  being  the  day  on  which  Messrs. 
Allen  &  Haden,  employed  by  the  prisoner,  took  charge  of  the 
defense. 

The  affidavit  of  the  prisoner  (a  colored  man)  sets  out  that  it 
was  impossible  for  him  to  have  a  fair  and  impartial  trial  in  the 
county  of  Alleghany;  that  the  newspapers  of  that  county  had 
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published  severe  and  damaging  articles  against  him;  that  the 
deceased  was  a  white  man,  who,  with  his  family,  lived  at  Clif- 
ton Forge,  in  the  employment  of  the  C.  &  O.  Ry.  Co.,  and  a 
member  of  a  railway  organization  to  which  most,  if  not  all, 
of  the  employees  of  said  company  in  said  county  belonged; 
that  a  large  number  of  these  railway  employees  and  their  fami- 
lies lived  in  the  county  of  Alleghany;  that  the  prisoner  had 
been  residing  in  the  State  of  Pennsylvania  until  a  few  days 
prior  to  the  commission  of  the  offense  charged  against  him; 
that  public  feeling  in  the  county  of  Alleghany  against  him 
was  so  strong  that  the  officer  from  Alleghany  county  who  took 
him  in  charge  in  the  State  of  West  Virginia  (where  he  had 
fled  immediately  upon  the  committing  of  the  offense  charged) 
along  the  line  of  the  Chesapeake  &  Ohio  railway,  deemed  it 
unsafe  for  the  prisoner  to  be  carried  into,  or  even  through,  the 
county  of  Alleghany,  and  had  conveyed  him  across  the  country 
in  a  buggy  to  the  N.  &  W.  railway,  and  over  that  railway  to 
L^^lchburg;  that  the  prisoner  was  kept  in  jail  at  Lynchburg 
because  it  was  deemed  unsafe  to  carry  him  to,  or  even  through, 
the  county  of  Alleghany;  that  on  account  of  the  widespread 
public  feeling  against  the  prisoner,  it  was  deemed  unsafe  to 
bring  him  to  that  county,  except  under  the  protection  of  the 
military  forces  of  the  Commonwealth;  that  the  judge  of  the 
court  in  which  he  was  to  be  tried  refused  to  conduct  this  trial 
in  the  presence  of  military  forces,  and  that  then,  in  order  to 
bring  the  prisoner  to  that  county  for  trial,  a  public  meeting 
of  the  citizens  of  the  county  was  held,  to  give  assurance  to  the 
officers  of  the  county  that  they  could  convey  the  prisoner  from 
Lynchburg  to  Covington,  the  county  seat,  for  trial,  without 
his  being  attacked  on  the  road;  that  this  feeling  against  the 
prisoner  continued  to  be  so  bitter  and  widespread  that  predic- 
tions were  then  being  made,  and  threats  uttered,  that  if  the 
jury  should  find  the  prisoner  guilty  of  an  offense  less  than 
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murder  in  the  first  degree,  the  prisoner  would  be  lynched 
before  he  could  be  carried  from  the  courthouse  to  the  jail. 

The  affidavit  of  Messrs.  Allen  and  Haden  is  practically  the 
same  as  that  of  the  prisoner,  with  the  exception  of  the  state- 
ment that,  on  the  night  of  April  13,  1904,  at  the  public  hotel 
at  Clifton  Forge,  they  overheard  a  conversation  among  a  num- 
ber of  gentlemen,  in  which  it  was  stated  that  if  the  jury,  on 
the  trial  of  the  prisoner,  should  bring  in  a  verdict  for  a  less 
offense  than  murder  in  the  first  degree,  the  prisoner  would 
not  be  allowed  to  be  taken  back  in  safety  to  the  jail ;  and  that 
affiants  were  deeply  impressed  that  any  trial  of  the  accused  in 
that  county  at  that  time  would  be  mere  mockery,  and  that  it 
would  be  utterly  impossible  to  secure  for  the  prisoner  a  fair  and 
impartial  trial  in  that  county  within  any  reasonable  time. 

The  conversation  heard  by  these  affiants  in  the  hotel  is  not 
shown  to  have  been  threats  against  the  prisoner,  nor  that  those 
persons  engaged  in  the  conversation  had  heard  threats  made 
against  him,  nor  of  a  purpose  to  lynch  him  under  the  circum- 
stances stated.  The  sum  and  substance  of  the  conversation  was 
the  expression  of  an  opinion  merely,  as  to  what  would  occur  in 
a  certain  event. 

The  affidavit  of  Mr.  C.  B.  Cushing  is  merely  to  the  effect 
that  the  statements  contained  in  the  affidavit  of  the  prisoner 
are,  as  he  verily  believes,  true  in  every  respect,  and  adds  no 
statement  of  facts  within  his  own  knowledge,  upon  which  to 
rest  his  belief  that  the  statements  of  the  prisoner  are  true,  or 
his  fears  of  violence  well  founded. 

In  view  of  the  fact  that  the  excitement  and  hostility  towards 
the  prisoner,  recited  in  these  affidavits,  is  represented  as  exist- 
ing in  the  town  of  Clifton  Forge,  where  the  offense  was  com- 
mitted, and  not  widespread  throughout  the  county  of  Alle- 
ghany ;  that  in  fact  Clifton  Forge  is  in  the  northeastern  comer 
of  the  county,  some  eleven  miles  from  Covington,  the  cotmty 
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seat,  where  the  trial  took  place ;  and  that  little  or  no  diflBculty 
was  encountered  in  securing  a  panel  from  which  a  jury  was 
selected  to  try  the  prisoner;  we  do  not  think  that  a  case  was- 
made  for  a  change  of  venue.  Only  sixty  persons  were  neces-^ 
sary  to  be  summoned  in  order  to  secure  the  panel,  and  there  is- 
not  shown  in  the  record  such  a  condition  of  the  public  mind  at 
the  time  of  the  trial  as  would  bear  out  the  apprehensions  felt 
by  the  prisoner  and  his  counsel  at  the  time  their  affidavits 
were  made. 

In  Muscoe^s  case,  87  Va.  462,  very  much  the  same  case  had 
been  made  as  was  made  in  this  case  for  a  change  of  venue,  but 
the  court  held  that  it  was  insufficient,  the  opinion  quoting  from 
Judge  Daniel  in  Wormeley^s  case,  10  Gratt.  672,  where  it  was 
said :  "It  may  be  safely  affirmed  that  the  mere  affidavit  of  the 
prisoner  of  his  fears  or  belief,  that  he  cannot  obtain  a  fair  trial 
in  the  county,  is  not  sufficient  to  sustain  the  motion  (for  a 
change  of  venue) ;  but  that  he  should  be  required  to  show,  by 
independent  and  disinterested  testimony,  such  facts  as  make  it 
appear  probable,  at  least,  that  his  fears  and  belief  are  well 
founded."  * 

The  law  has  provided  the  test  as  to  the  fitness  of  a  person  to 
sit  upon  a  jury  in  the  trial  of  criminal  cases,  and  if,  by  apply- 
ing this  test,  an  impartial  jury  was  in  fact  secured  in  the  county 
where  the  trial  was  to  take  place,  a  conclusive  presumption 
arises  that  the  motion  for  a  change  of  venue  was  unfounded. 
Wright  v.  Commonwealth^  33  Gratt.  880;  Joyce  v.  Common- 
wealth,  78  Va.  289 ;  Waller  &  Boggs  y.  Commonwealth,  84  Va. 
496,  5  S.  E.  364. 

What  we  have  said  with  respect  to  the  motion  for  change  of 
venue  is  conclusive  of  the  question  presented  by  the  second  as- 
signment of  error,  which  is  to  the  refusal  of  the  Circuit  Court 
to  order  a  jury  from  another  county. 

The  third  assignment  of  error  is  to  the  refusal  of  the  court 
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to  grant  the  prisoner  a  continuance,  but  as  this  case  will  have 
to  be  sent  back  on  other  grounds  for  a  new  trial,  it  becomes  un- 
necessary to  consider  this  assignment. 

Conductor  White,  examined  as  a  witness  on  behalf  of  the 
Commonwealth,  and  who  was  the  first  person  to  reach  the  de- 
ceased after  he  received  his  injuries  at  the  hands  of  the  pris- 
oner, and  but  a  few  minutes  after  the  occurrence,  having  tes- 
tified that  he  then  and  there  asked  the  deceased  what  he  had 
jsaid  to  the  prisoner,  the  deceased  replied,  "I  just  asked  him 
-what  he  meant  by  it,  and  that  is  all  the  words  I  ever  had  with 
him,"  the  prisoner  introduced  Dr.  J.  C.  Wysor,  and  sought  to 
have  him  relate  to  the  jury  a  conversation  which  he  had  with 
the  deceased  at  the  hospital,  about  six  hours  after  he  was  shot, 
to  the  effect  that  the  deceased,  in  answer  to  a  question  pro- 
pounded by  the  witness  as  to  how  the  difficulty  occurred,  said 
that  he  had  been  called  to  go  out  and  was  at  his  engine,  and 
while  he  was  standing  on  the  engine  this  man  (the  prisoner) 
came  down  through  the  yard  on  another  engine,  and  yelled  out 
to  him  to  get  off  the  "lead"  so  he  could  pass ;  that  he  (the  de- 
ceased) explained  to  him  (the  prisoner)  Why  he  couldn't  do 
that ;  that  then  the  prisoner  gave  him  a  lot  of  "sass,"  and  he 
(the  deceased)  asked  him  if  he  knew  who  he  was  talking  to,  to 
which  the  prisoner  replied,  "Yes;  I  know  who  I  am  talking 
to" ;  that  deceased  then  said,  "It  seems  to  me  you  don't,"  and 
that  the  prisoner  kept  on  "jowering"  at  him  for  some  time, 
and  finally  called  him  a  liar;  that  he  (the  deceased)  thought 
he  would  take  the  coal  pick  and  knock  him  on  the  head;  that 
he  started  towards  the  prisoner  and  he  shot  him  (the  deceased) 
five  times,  but  that  he  (the  deceased)  had  no  idea  that  he  was 
going  to  shoot  him,  and  he  wouldn't  have  hit  the  prisoner  with 
the  coal  pick,  because  he  never  had  a  difficulty  with  a  man  in 
his  life.     To  the  introduction  of  this  evidence  the  Common- 
wealth objected,  which  objection  was  sustained,  and  the  state- 
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ment  of  the  witness,  Wysor,  ruled  out.  This  constitutes  the 
prisoner's  fourth  assignment  of  error. 

Xo  dying  declaration  was  introduced  or  attempted  to  be 
introduced  in  evidence,  and  the  statement  which  the  deceased 
made  to  the  witness,  White,  was  admitted  in  evidence  as  a 
part  of  the  res  gestae.  It  is  needless  to  cite  authority  to  show 
that  the  statement,  testified  to  by  the  witness,  White,  was 
properly  admitted  as  a  part  of  the  res  gestce,  as  it  was  so  con- 
nected with  the  shooting  of  the  deceased  under  investigation  as 
to  constitute  a  part  of  it. 

As  has  been  observed,  the  statement  made  by  the  deceased, 
which  the  prisoner  desired  to  have  the  witness  Wysor  relate 
to  the  jury,  was  made  six  hours  after  the  deceased  had  been 
shot,  and  was  but  a  narrative  of  a  past  transaction,  and,  as  we 
will  presently  show,  was  mere  hearsay.  It  further  appears 
that  the  statement  of  Dr.  Wysor  is  that  the  deceased  was  not 
at  the  time  conscious  of  impending  death,  but,  on  the  contrary, 
expressed  confidence  that  he  would  soon  recover,  and,  therefore, 
the  declarations  of  deceased  to  him  could  not  have  been  intro- 
duced as  dying  declarations,  had  they  been  so  offered. 

In  Commonwealth  v.  Densmore,  12  Allen,  535,  it  was  held 
that  ^*on  a  trial  of  an  indictment  for  manslaughter  committed 
in  an  affray,  declarations  of  the  deceased  made  several  hours 
after  receiving  the  injury  from  which  he  died,  though  not 
made  in  view  of  approaching  death,  were  not  admissible  as 
evidence  in  favor  of  the  defendant  for  the  purpose  of  showing 
the  circumstances  of  the  affray."  The  opinion  in  that  case, 
after  showing  that  the  statements  of  the  deceased  were  neither 
part  of  the  res  gestce,  nor  a  dying  declaration,  says:  "But 
aside  from  this  we  do  not  see  that  the  deceased  stood  in  any 
such  relation  towards  the  Commonwealth  as  to  render  his 
declarations  admissible  as  evidence.  It  cannot  be  properly  said 
that  in  the  prosecution  of  offenses,  mala  in  se,  the  Common- 
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wealth  asserts  a  private  right,  or  maintains  an  individual  in- 
terest, in  any  such  sense  as  to  be  affected  or  boimd  by  hearsay 
statements  of  those  who  may  have  been  the  victims  or  objects 
of  a  criminal  act  on  their  property  or  person.  There  is  no  such 
legal  identity  or  privity  between  them  and  the  Commonwealth 
as  to  render  their  statements  admissible  in  behalf  of  those  who 
are  charged  with  the  commission  of  a  crime/'  See  also  People 
V.  McLaughlin,  44  Cal.  435 ;  Powers  v.  State,  87  Ind.  151. 

In  the  last  named  case,  the  opinion  says :  ^'During  the  trial, 
appellant  offered  to  prove  that,  on  the  morning  after  the  injury, 
Hougham,  the  injured  person,  said  to  appellant,  in  the  presence 
of  the  witness,  that  appellant  did  not  hit  him  with  a  rock  on 
the  night  before,  but  that  another  party  did,  etc.  This  was 
excluded;  appellant  excepted,  and  made  the  ruling  one  of  the 
causes  for  a  new  trial.  This  ruling  is  brought  to  our  attention 
in  counsel's  brief,  but  no  authorities  are  cited.  Clearly  the 
court  committed  no  error  in  excluding  the  offered  testimony." 

The  argument,  that  if  the  evidence  of  Dr.  Wysor  had  been 
admitted,  it  would  have  had  a  tendency  to  repel  the  claim  of 
the  Commonwealth,  that  the  offense  charged  against  the  pris- 
oner was  murder  in  the  first  degree,  cannot  avail.  A  case  well 
in  point  is  State  v.  Curtis,  70  Mo.  597,  in  which  Powell,  Curtis 
and  Stoner  were  together  in  a  room  and  in  some  manner  the 
light  was  extinguished,  and  a  struggle  ensued  in  the  dark,  in 
which  Powell  was  mortally  wounded  by  being  stabbed.  Im- 
mediately after  the  stabbing,  and  before  Powell  left  the  house, 
he  declared  that  Curtis  cut  him.  This  declaration  was  ad- 
mitted on  the  trial  as  a  part  of  the  res  gestm.  At  the  trial 
Curtis  offered  to  prove  by  the  sheriff  that  he  arrested  Stoner 
and  took  him  to  Powell's  room  on  the  morning  after  the  stab- 
bing, and  that  Powell  recognized  Stoner  as  the  man  who  cut 
him.  Thus  it  will  be  seen  that  a  declaration  of  the  wounded 
man  to  the  effect  that  Curtis  had  stabbed  him,  was  admitted 
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as  a  part  of  the  res  gestce,  but  a  statement  made  by  him  the 
next  morning,  that  it  was  Stoner  who  stabbed  him,  was  ex- 
cluded, and  if  the  statement  had  been  admitted  its  tendency 
would  have  been  to  exculpate  Curtis  altogether.  The  opinion 
of  the  court  said:  "The  statements  of  the  deceased,  on  the 
morning  after  the  difficulty,  identifying  Stoner  as  his  assailant, 
were  properly  rejected.  They  were  not  made  in  extremis,  and, 
indeed,  were  not  offered  as  dying  declarations,  and  hence,  were 
not  admissible  on  that  groimd.  Xor  could  they,  in  any  point 
of  view,  be  regarded  as  the  declarations  of  a  party  to  the 
record,  or  as  binding  upon  the  State.  In  criminal  prosecutions 
the  State  sustains  no  such  relation  to  the  party  injured  as 
will  render  his  declarations  admissible  in  evidence  against  the 
State.  .  .  .  !tfor  were  the  declarations  of  the  deceased 
admissible  as  part  of  the  res  gestce,  .  .  .  The  statement 
sought  to  be  introduced  was  not  made  until  nearly  four  hours 
had  elapsed  after  his  return  to  consciousness  on  the  morning 
of  the  28th.  So  that  there  was  no  such  continuing  imcon- 
sciousness  from  the  time  when  the  wound  was  inflicted  to  the 
time  when  the  declaration  was  made,  as  would  render  such 
declaration  a  part  of  the  res  gestw,  even  on  the  theory  contended 
for  by  the  defendant.'' 

Bishop,  in  his  work  on  Criminal  Procedure  (3  Ed.),  Vol.  2, 
sec.  623,  says:  "The  deceased  person  is  not  a  party  to  the 
prosecution,  and  his  utterances  are  hearsay  to  the  same  extent 
as  those  of  any  third  person.  Nor,  except  as  to  dying  declara- 
tions, does  the  fact  that  he  is  dead  render  admissible  what 
would  not  be  if  he  had  survived,  and  the  prosecution  were  for 
the  battery.  However  desirable  it  may  be  to  show  what  were 
his  mental  condition  and  purposes  at  a  particular  time,  the 
niles  of  evidence  cannot  be  violated ;  and  if  death  has  removed 
the  witness,  the  case  is  the  common  one  of  lost  evidence,  the 
recovery  whereof  is  beyond  human  power.     The  declarations 
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of  the  deceased,  as  of  any  other  third  person,  when  not  of  the 
res  gestWj  or  dying  declarations,  or  communicated  to  the  de- 
fendant so  as  possibly  to  influence  his  conduct,  are  excluded  by 
rules  which  have  been  supposed  to  promote  justice  on  the 
whole,  at"  all  events,  which  have  become  parts  of  the  common 
law,  not  within  the  discretion  of  the  courts  to  set  aside.  Hence 
they  are  not  admissible." 

In  Vol.  1,  sec.  1082,  the  same  learned  author  says:  "Id 
criminal  causes,  the  State  that  can  make  no  confessions  or  ad- 
missions, is  the  plaintiff.  .  .  .  The  prosecutor  or  the  pe^ 
son  injured  is  not  a  party,  and  evidence  of  his  utterances  is 
hearsay  only,  precisely  as  of  any  third  person.  If  what  he 
has  said  becomes  important,  he  must  be  called  as 'a  witness; 
and  if  his  testimony  differs  from  his  declarations  in  paiSy  they 
may  be  shown  merely  to  discredit  him.  If  he  is  dead,  the  eri- 
dence  is  lost,  the  same  as  when  any  other  witness  dies.'' 

The  authorities  cited  on  behalf  of  the  prisoner  are  not,  so 
far  as  we  have  been  able  to  examine  them,  in  point.  In 
Puryear  v.  Commonwealth,  83  Va.  55,  1  S.  E.  512,  where  a 
note  was  written  by  the  wife  of  the  accused,  indicating  her  in- 
tention to  conmiit  suicide,  it  was  held  to  be  admissible  evidence 
when  offered  by  the  accused,  but  it  was  admitted  only  as  evi- 
dence to  repel  proof  of  the  corpus  delicti.  We  have  found  no 
case  or  text-book  that  sustains  the  contention  of  coimsel  for 
the  prisoner,  and  we  are  of  opinion  that  the  proffered  statement 
of  Dr.  Wysor  was  rightly  excluded. 

The  prisoner,  having  testified  that  the  deceased,  when  ap- 
proaching him,  used  violent  and  profane  language,  evidence  of 
the  character  and  habit  of  the  deceased  in  not  using  vulgar  and 
profane  language,  and  of  his  general  good  character  and  church 
membership,  was  admitted  on  behalf  of  the  Commonwealth 
over  the  prisoner's  objection,  and  this  ruling  of  the  court  con- 
stitutes the  fifth  assignment  of  error. 
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We  have  been  unable  to  find  any  authority  which  sustains^ 
the  view  of  the  Commonwealth  as  to  the  admissibility  of  the 
evidence  here  objected  to,  and  we  are  of  opinion  that  this  as- 
signment of  error  is  well  taken. 

The  action  of  the  trial  court  in  giving  certain  instructions  at 
the  instance  of  the  Commonwealth  is  made  the  basis  for  the 
prisoner's  sixth  assignment  of  error. 

There  were  ten  instructions  given  on  behalf  of  the  Common- 
wealth, but  no  objection  is  pointed  out,  and  we  can  see  none, 
as  to  nine  of  them,  numbered  from  one  to  nine,  inclusive. 
Each  of  them  embodies  a  proposition  of  law  repeatedly  sanc- 
tioned by  this  court. 

The  tenth  instruction  is  as  follows : 

**That  if  the  jury  believes,  from  the  evidence,  beyond  a 
reasonable  doubt,  that,  at  the  time  of  the  killing  charged  in  the 
indictment,  the  accused,  acting  as  brakeman  on  the  yard  of  the 
Chesapeake  &  Ohio  Kailway  Company  at  Clifton  Forge,  came 
up  to  a  point  near  the  engine  on  which  the  deceased  was  acting 
as  fireman,  and  directed  the  deceased  to  move  said  engine  in 
order  that  the  train  that  was  approaching  might  safely  pass 
through  the  switch  near  by;  that  the  manner  in  which  the 
prisoner  made  the  request  of  the  deceased,  or  the  language 
used  in  making  such  request,  was  offensive  to  the  deceased; 
that  the  deceased  thereupon  got  down  off  his  engine  and  walked 
around  to  a  point  near  where  the  accused  was  standing  and 
asked  the  accused  what  he  meant  by  what  he  had  said  to  him, 
the  deceased;  that  the  accused  set  down  a  lantern,  which  he 
had  in  his  hand,  and  laid  down  a  brake-stick  which  he  had  in 
his  hand,  and  thereupon  drew  a  pistol  from  his  pocket  and  shot 
the  deceased,  giving  to  him  a  mortal  wound,  from  which  said 
mortal  wound  he  (the  deceased)  the  following  day  died,  as 
charged  in  the  indictment;  such  killing  was  wilful,  deliberate 
and  premeditated,  and  as  such  is  murder  in  the  first  degree. 
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This  instruction  is,  we  think,  clearly  erroneous.  First,  it 
leaves  out  of  view  wholly  any  consideration  by  the  jury  of  the 
manner  in  which  the  deceased  approached  the  prisoner,  whether 
in  a  violent  and  threatening  manner,  or  whether  he  approached 
him  in  a  peaceable  manner,  not  calculated  to  cause  the  prisoner 
to  apprehend  that  the  deceased  would  make  an  assault  upon 
him.  Second,  it  assumes  the  existence  of  facts,  as  to  which 
there  was  a  conflict  of  evidence — that  is,  it  assumes  that  the 
prisoner  set  down  a  lantern,  which  he  had  in  his  handy  and  laid 
down  a  brake-stick,  which  he  had  in  his  hand,  and  thereupon 
drew  a  pistol  from  his  pocket  and  shot  the  deceased,  etc.,  when 
the  prisoner  had  testified  that  he  did  not  so  act,  and  that  the 
deceased  not  only  advanced  upon  him  in  a  violent  and  threaten- 
ing manner,  but  knocked  him  down  with  a  club,  or  some 
other  weapon,  and  was  continuing  the  assault  when  he  shot  the 
deceased.  And,  third,  it  in  effect  tells  the  jury  that  upon  their 
finding  the  facts  stated  in  the  instruction  proven  beyond  rea- 
sonable doubt,  they  should  find  the  prisoner  guilty  of  murder 
in  the  first  degree,  when  the  facts  stated  in  the  instruction,  if 
found  by  the  jury  to  be  the  facts  established  by  the  evidence, 
do  not  necessarily  constitute  a  wilful,  deliberate  and  premedi- 
tated murder.  It  was  evidently  the  purpose  of  the  instruction 
to  set  out  the  Commonwealth's  theory  as  to  the  manner  and 
the  circumstances  of  the  shooting  of  the  deceased,  and  wholly 
omits  any  reference  to  the  evidence  of  the  prisoner  as  to  what 
was  the  conduct  of  the  deceased,  and  his  own  conduct,  at  the 
time  of  the  shooting. 

It  is  axiomatic  that  the  jury  are  the  judges  of  the  weight 
and  credibility  of  the  evidence,  and  in  reaching  their  conclu- 
sions they  must  take  into  consideration  all  of  the  evidence  ad- 
duced, whether  by  the  Commonwealth  or  by  the  prisoner,  and 
where  an  instruction  given  is  intended  to  present  the  theorv' 
of  the  prosecution  as  to  the  motive  which  induced  the  comnus- 
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sion  of  the  crime  charged,  the  instruction,  if  so  framed  as  to 
exclude  from  the  consideration  of  the  jury  the  evidence  of  the 
accused  tending  to  show  a  different  state  of  facts  from  those 
stated,  is  erroneous  and  constitutes  reversible  error. 

In  this  case  the  prisoner  had  testified  as  to  facts  and  circum- 
stances surrounding  the  shooting  of  the  deceased,  which,  if  be- 
lieved by  the  jury,  would  have  made  the  homicide  an  offense 
less  than  that  of  murder  in  the  first  degree,  and  it  was  for  them 
to  say  whether  these  facts  and  circumstances  were  true  or  not, 
although  they  were  not  testified  to  by  any  witness  other  than 
the  prisoner  himself. 

As  was  said  by  the  court  in  Allison  v.  U.  S.,  160  U.  S.  203, 
16  Sup.  Ct.  252,  40  L.  Ed.  395 :  ''Justice  and  the  law  demand 
so  far  as  reference  was  made  to  the  evidence,  that  that  which 
was  favorable  to  the  accused  should  not  be  excluded."  And 
the  same  court  said  in  Wallace  v.  U,  jS.,  162  U.  S.  475,  16 
Sup.  Ct.  859,  40  L.  Ed.  1039 :  ":N'ecessarily  it  must  frequently 
happen  that  particular  circumstances  qualify  the  character  of 
the  offense,  and  it  is  thoroughly  settled  that  it  is  for  the  jury 
to  determine  what  effect  shall  be  given  to  circumstances  having 
that  tendency,  whenever  made  to  appear  in  the  evidence." 

As  we  have  seen,  the  theory  of  the  prisoner's  defense  was 
that  to  save  his  life  or  to  protect  himself  from  serious  bodily 
harm  in  warding  off  an  unprovoked  and  violent  attack  which 
deceased  was  making  upon  him,  he  shot  the  deceased,  and  if, 
as  we  have  said,  the  facts  and  circumstances  which  he  testified 
to  were  believed  by  the  jury,  he  could  not  have  been  found 
guilty  of  murder  in  the  first  degree.  It  will  not  do  to  rest  this 
tenth  instruction,  as  given,  upon  the  assumption  that  the  jury 
could  not  believe  from  the  evidence  the  facts  stated  in  the  in- 
struction if  they  attached  any  credit  whatever  to  the  prisoner's 
statement.  Nor  can  the  instruction  be  sustained  upon  the  rule 
that  any  evidence  tending  to  support  a  state  of  facts  is  suffi- 
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cient  to  justify  the  court  in  giving  an  instruction  applicable 
thereto.  This  would  be  a  total  misapprehension  of  that  rule; 
nor  can  it  be  sustained  upon  the  rule  that  the  instructions  must 
be  taken  as  a  whole,  and  any  defect  in  an  instruction  may  be 
cured  by  another  instruction  given;  nor  the  rule  that  if  the 
court  can  see  from  the  whole  record  that  no  other  verdict 
could  have  been  found  than  that  rendered  by  the  jury,  had 
there  been  no  error  in  the  instructions,  it  will  not  reverse  the 
judgment  because  of  an  erroneous  instruction  given. 

In  N:  &  W,  R.  B.  Co.  y.  Mann,  99  Va.  180,  37  S.  E.  849, 
an  instruction  was  given  which  left  out  of  view  the  primary 
contention  of  the  defendant  and  fastened  upon  it  responsibihty 
to  the  plaintiff,  and  in  the  opinion  by  Keith,  P.,  it  is  said: 
''It  is  true  that  there  are  other  instructions  gi\en  by  the  court 
which  tell  the  jury  that  they  must  be  satisfied  that  the  injury 
was  the  result  of  the  defendant's  negligence,  and  we  have  then 
inconsistent  instructions.  !Not  only  inconsistent  instructions^ 
but  an  instruction  which,  undertaking  to  cover  the  whole  case 
and  to  state  all  the  circumstances  and  conditions  necessary  to 
be  considered  by  the  jury  in  arriving  at  a  vetdict,  leaves  out 
of  view  an  essential  view  of  the  case.'' 

The  prisoner  asked  for  thirteen  instructions,  of  which  Xos- 
4,  7,  7-a,  8,  9,  10  and  12  were  rejected,  and  their  rejection 
constitutes  the  prisoner's  seventh  assignment  of  error. 

We  shall  not  undertake  to  review  these  rejected  instructions^ 
as  they,  with  the  exception  of  Nos.  7-a  and  8,  were  in  our 
judgment  properly  refused. 

Instruction  Xo.  7-a  is  as  follows : 

"The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  the  prisoner  and  the  deceased  became  involved 
in  a  sudden  quarrel,  without  any  previous  ill-feeling,  or  bad 
blood  between  them,  and  that  the  prisoner  used  insulting  lan- 
guage to  the  deceased,  and  that  the  deceased  came  down  out 
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of  the  cab  of  his  engine  and  started  towards  the  prisoner^ 
either  with  the  purpose  of  resenting  the  said  insults,  or  of 
asking  the  prisoner  what  he  meant  by  the  language  he  had 
used  towards  him,  and  that  the  prisoner  then  shot  deceased  in 
the  heat  of  passion,  brought  about  either  by  the  quarrel  in 
which  they  had  been  engaged,  or  by  the  deceased  advancing 
upon  him,  or  that  the  shooting  was  not  done  with  the  wilful, 
deliberate  and  premeditated  intention  to  take  the  life  of  the 
deceased,  or  to  do  him  serious  bodily  harm,  then  they  cannot 
find  him  guilty  of  murder  in  the  first  degree." 

We  attach  no  importance  to  the  effect  of  the  refusal  to  give 
an  instruction,  so  earnestly  contended  for  by  counsel.  Pre- 
sumably, in  accordance  with  the  usual  practice,  instructions  are 
considered  by  the  court  in  the  absence  of  the  jury,  and  the  sole 
question  to  be  considered  by  this  court,  where  an  instruction 
has,  under  those  circumstances,  been  refused,  is  whether  or  not 
the  instruction  was  p'roperly  refused. 

This  instruction  7-a  contains  practically  the  same  proposition 
of  law  embodied  in  instructions  approved  by  this  court  in 
Honesty^ 8  case,  81  Va.  294,  and  frequently  approved  in  sub- 
sequent decisions,  which  is,  that  if  the  jury  believe  that  the 
prisoner  shot  the  deceased  in  the  heat  of  passion,  or  that  the 
phooting  was  not  done  with  the  wilful,  deliberate  and  premed- 
itated intention  to  take  the  life  of  the  deceased,  or  to  do  him 
serious  bodily  harm,  it  was  not  murder  in  the  first  degree.  It 
seems  that  the  refusal  of  the  instruction  was  not  based  upon 
the  contention  that  the  evidence  did  not  contain  the  facts  as- 
sumed in  it,  but  that  the  conclusion  of  law  from  those  facts 
as  announced  in  the  instruction  was  erroneous.  It  also  seems 
to  be  admitted  that  there  was  no  ill-feeling  between  the  parties ; 
that  the  prisoner  used  language  that  offended  the  deceased, 
and  that  the  deceased  came  down  out  of  the  cab  of  his  engine 
and  started  towards  the  prisoner,  and  while  advancing  towards 
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him  inquired  of  him  what  he  meant  by  the  language  he  had 
used.  At  all  events,  the  evidence  was  without  conflict  as  to 
these  facts,  while  the  prisoner  claimed  that  the  deceased  was 
not  only  armed  with  a  dangerous  weapon,  a  club,  but,  in  fact, 
struck  him  and  knocked  him  down  on  his  hands,  following  this 
blow  with  others  while  the  prisoner  was  trying  to  get  away, 
before  he  drew  his  pistol  and  shot.  It  is  true  that  this  state- 
ment of  the  prisoner  is  denied  by  the  witness.  White,  still  we 
^repeat  that  the  statement  was  proper  to  be  considered  by  the 
jury,  and  if  the  jury  believed  that  the  prisoner  shot  the  de- 
ceased in  the  heat  of  passion,  brought  about  by  the  circum- 
stances surrounding  him  at  the  time,  and  without  a  wilful,  de- 
liberate and  premeditated  intention  to  take  the  life  of  the  de- 
ceased, the  jury  could  not  find  him  guilty  of  murder  in  the 
first  degree.  Instruction  7-a  being  founded  upon  that  theory 
of  the  prisoner  as  to  the  facts  and  circumstances  attending  the 
shooting,  to  which  he  had  testified,  it  stated  a  sound  proposition 
of  law  and  should  have  been  given,  especially  as  instruction 
No.  10,  asked  by  the  prosecution,  had  been  given.  UoneMxfs 
case  J  supra;  Farish  v.  Reigle,  11  Gratt.  697;  Jackson^s  cast, 
96  Va.  107,  30  S.  E.  452,  and  authorities  there  cited. 

In  the  last  named  case,  it  is  held  that  where  evidence  has 
been  introduced  in  a  criminal  prosecution  tending  to  sustain  op- 
posite theories  as  to  the  motive  which  induced  an  assault,  and 
the  jury  have  been  instructed  upon  the  theory  of  the  Common- 
wealth, it  is  error  to  refuse  an  instruction  setting  forth  the 
law  upon  the  theory  of  the  prisoner.  In  that  case  there  were 
opposing  theories  as  to  the  motive  which  induced  the  prisoner 
to  commit  the  offense  charged  against  him,  and  the  opinion 
says :  "There  is  evidence  in  the  record  tending  to  sustain  each 
of  these  opposing  theories,  and  the  court  should  have  given, 
when  requested,  instructions  to  the  jury  covering  both  aspect? 
of  the  case.'' 
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The  eighth  instruction,  rejected,  assumes  that  the  deceased 
became  angered  at  what  the  prisoner  said  to  him,  and  came 
down  out  of  the  cab  of  his  engine  to  where  the  prisoner  was, 
and  told  the  jury  that  if  they  should  believe,  from  the  evidence, 
that  the  intention  of  the  deceased,  in  thus  acting,  was  to  make 
an  attack  on  the  prisoner,  or  of  creating  on  the  mind  of  the 
prisoner  the  impression  that  the  deceased  intended  to  make 
an  attack  upon  him,  and  that  the  manner  or  actions  of  the  de- 
ceased were  such  as  to  create  on  the  mind  of  the  prisoner  the 
impression  that  an  attack  was  going  to  be  made  upon  him ;  or 
that  the  prisoner  did,  in  fact,  believe  an  attack  was  going  to  be 
made  upon  him  by  the  deceased,  and  that  he  thought  he  was 
in  danger  of  serious  bodily  harm  at  the  hands  of  the  deceased, 
and  that  the  prisoner  shot  the  deceased  in  order  to  save  himself 
from  serious  bodily  harm ;  that  then  the  prisoner  was  not  guilty 
of  murder  in  the  first  degree. 

Clearly,  as  we  think,  this  instruction  stated  a  correct  propo- 
sition of  law,  and  there  being  evidence  in  the  record  tending  to 
prove  the  facts  stated  therein,  it  should  have  been  given.  In 
other  words,  as  to  whether  the  deceased  was  unarmed,  and  ap- 
proached the  prisoner  in  no  hostile  manner,  there  is,  to  say  the 
least  of  it,  a  conflict  in  the  evidence.  It  is  not  sufficient  to  say 
that,  in  the  face  of  all  of  the  evidence  for  the  Commonwealth, 
the  evidence  of  the  prisoner  himself,  that  the  deceased  ap- 
proached him  with  a  coal  pick  or  something  equally  dangerous, 
could  not  be  believed.  The  authorities  which  we  have  cited 
clearly  sustain  the  conclusion  we  have  reached  with  reference 
to  this  eighth  instruction. 

The  eighth  assignment  of  error  id  founded  upon  the  pris- 
oner's eleventh  exception,  taken  to  remarks  made  by  the  at- 
torney for  the  Commonwealth,  in  arguing  the  case  before  the 
jury.  The  remarks  complained  of  are  set  out  in  the  exception, 
and  upon  a  careful  consideration  of  them,  we  do  not  consider 
that  they  transcended  the  boimds  of  legitimate  argument. 
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The  ninth  assignment  of  error  impeaches  the  fairness  of  the 
prisoner's  trial,  on  the  ground  that  there  was  "loud  and  gen- 
eral" applause  of  a  large  crowd  in  the  court-house  of  the  re- 
marks of  the  attorney  for  the  Commonwealth,  during  his  argu- 
ment of  the  case. 

Whether  the  remarks  of  the  attorney  for  the  Conmion- 
wealth,  applauded,  were,  as  contended  in  the  argument  here, 
upon  an  immaterial  issue  or  not,  such  manifestations  in  the 
presence  of  the  court  and  jury  are  not  to  be  tolerated,  es- 
pecially in  a  trial  which  involves  the  life  or  liberty  of  a  citizen, 
such  conduct  in  the  presence  of  the  court  and  jury  being  de- 
rogatory of  the  dignity  and  authority  of  the  court  and  well 
calculated  to  make  impressions  upon  the  jury  prejudicial  to 
the  accused.  It  appears,  however,  in  this  case,  that  the  mis- 
conduct of  the  spectators  complained  of  received  at  the  hands 
of  the  presiding  judge  a  prompt  and  vigorous  rebuke  and 
warning  all  sufficient  to  prevent  its  recurrence;  and  nothing 
else  appearing  to  aflFord  ground  for  the  belief  that  the  fairness 
of  the  prisoner's  trial  was  thereby  aflFected,  this  assignment  of 
error  is  without  merit.    Doyle's  Case,  100  Va.  808,  40  S.  E.  925. 

The  matter  complained  of  in  the  prisoner's  tenth  assignment 
of  error  is  not  Ukely  to  arise  again  in  the  next  trial  of  this 
cause,  and  therefore,  it  will  not  be  further  considered. 

The  prisoner's  eleventh  assignment  of  error  is  that  the 
court,  during  the  absence  of  the  prisoner  and  his  counsel,  sent 
the  instructions  and  indictment  to  the  jury-room,  at  the  request 
of  the  jury. 

It  appears  that  when  the  jury  retired  to  consider  of  their 
verdict,  counsel  for  the  prisoner  asked  if  the  jury  were  to  have 
the  written  instructions  and  the  indictment  while  in  charge  of 
the  officers  of  the  court,  and  that  the  court  said  they  might 
have  the  instructions,  but  not  the  indictment,  and  that  at  that 
time  neither  the  instructions  nor  the  indictment  were  given 
into  the  hands  of  the  jury,  but  were  handed  to  the  clerk,  the 
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sheriff  and  his  deputies  taking  charge  of  the  jury,  and  the 
prisoner  remanded  to  jail;  that  afterwards  the  jury  sent  the 
sheriff  to  ask  the  court  if  they  could  have  the  indictment  and 
instructions,  and  the  court  sent  the  indictment  and  instructions 
to  the  jury,  the  prisoner  and  his  counsel  not  being  present. 

Upon  what  ground  the  court  refused  to  permit  the  jury  to 
take  with  them  the  indictment  and  the  written  instructions  of 
the  court,  the  record  does  not  disclose.  It  is  the  universal  prac- 
tice in  this  State  for  the  jury,  when  they  retire  to  deliberate 
on  their  verdict,  to  take  with  them  the  instructions  of  the  court 
and  the  indictment,  and  this  appears  to  be  the  practice  in 
other  jurisdictions.  See  Bishop  on  Crim.  Procedure  (3  Ed.), 
sec.  982-a.  Whether  the  sending  of  the  instructions  to  the  jury 
in  the  absence  of  the  prisoner  would  constitute  reversible  error, 
we  need  not  decide,  as  the  case  must,  upon  other  grounds,  be 
remanded  for  a  new  trial.  Suffice  it  to  say,  that  the  correct 
practice  is  that  the  indictment,  the  written  instructions  of  the 
court,  or  other  writings  proper  to  be  given  into  the  hands  of 
the  jury,  upon  their  retirement  from  the  presence  of  the  court 
or  afterwards,  should  be  delivered  to  them  in  the  presence  of 
the  prisoner  and  his  counsel,  that  objection  may  be  made  at 
that  time,  if  there  be  objection. 

This  brings  us  to  the  twelfth  and  last  of  the  prisoner's  assign- 
ments lof  error,  which  is  to  the  refusal  of  the  court  to  set 
aside  the  verdict  and  grant  him  a  new  trial.  The  judgment  of 
the  lower  court  having  to  be  reversed  for  the  errors  pointed 
out  and  the  case  remanded  for  a  new  trial,  we  deem  it  inex- 
pedient to  discuss  the  evidence  certified  in  the  record. 

For  the  reasons  above  stated,  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  annulled,  the  verdict  of  the  jury  set 
aside,  and  the  cause  remanded  for  a  new  trial,  to  be  had  in  ac- 
cordance with  the  views  expressed  in  this  opinion.. 


Reversed, 
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BuBDETT  V.  Commonwealth. 
November  23,  1904. 

1.  Contempt — Adfoummeiit  of  Court — In  a  prosecution  for  contempt  in 

publishing  an  insulting  libel  concerning  the  judge  of  a  court,  the 
fact  that  the  defendant  thought  that  the  court  had  adjourned  at  the 
time  of  the  publication,  or  that  the  ^udge  had  in  fact  directed  the 
sheriff  to  make  the  proclamation  of  adjournment,  constitute  no  de- 
fense. 

2.  Contempt — C onstitutional  Courts — Summary  Punishment — Jury 

Trials. — There  is  an  inherent  power  of  self-defense  and  self-preser- 
vation in  the  courts  of  this  State  created  by  the  Constitution.  This 
power  may  be  regulated  by  the  Legislature,  but  cannot  be  destroyed, 
or  so  far  diminished  as  to  be  rendered  ineffectual.  It  is  a  power 
necessarily  resident  in  and  to  be  exercised  by  the  court  itself,  and 
the  Legislature  cannot  deprive  such  courts  of  the  power  to  sum- 
marily punish  for  contempt  by  providing  for  a  jury  trial  in  such 
case. 

3.  Contempt — Direct  and  Indirect — Diiference  in  Procedure. — The  sub- 

stantial difference  between  a  direct  and  constructive  contempt  is 
one  of  procedure.  Where  the  contempt  is  in  the  presence  of  the 
court,  it  may  proceed  on  its  own  knowledge  of  the  facts  and  punish 
the  offender  without  further  proof,  and  without  issue  or  trial  in 
any  form,  while  in  contempt  not  in  the  presence  of  the  court  (called 
indirect  contempt),  the  offender  must  be  brought  before  the  court 
by  a  rule  or  other  sufficient  process;  but  the  power  of  the  court  to 
punish  is  the  same  in  both  cases. 

4.  Contempt — Scandalizing  Court  or  Judge — Ended  Cases. — Courts  have 

the  power  to  punish,  as  for  a  contempt,  libelous  publications  upon 
the  proceedings  of  the  court,  or  the  judge  thereof  in  his  official 
capacity,  and  such  power  exists  as  well  after  a  case  has  been  finally 
disposed  of  as  where  it  is  still  pending. 
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5.  Contempt — Summary  Punishment — Newspaper  Articles — Liberty  of  the 
Press, — The  summary  punishment,  as  for  a  contempt,  of  the  author 
of  a  libelous  newspaper  article  is  not  an  Invasion  of  the  liberty  of 
the  press,  but  is  to  be  exercised  with  the  utmost  caution  and  reserve. 
While  any  citizen  may  comment  upon  the  decisions  and  proceedings 
of  a  court,  and  discuss  their  correctness,  and  the  fitness  or  unfitness 
of  the  judges  for  their  stations,  and  the  fidelity  with  which  they 
perform  their  duties,  he  has  no  right  to  attempt,  by  libellous  pubn 
lications,  to  degrade  the  tribunal,  for  such  publications  are  an  abuse 
of  the  liberty  of  the  press,  for  which  he  is  responsible. 

Error  to  a  judgment  of  the  Circuit  Court  of  Nelson  county, 
aflSrming  a  judgment  of  the  County  Court  of  said  county,  im- 
posing a  fine  upon  the  plaintiff  in  error  for  a  contempt.  The 
judgment  of  the  County  Court  imposing  a  fine  on  the  plaintiff 
in  error  was  rendered  November  6,  1903. 

Affirmed. 
The  opinion  states  the  case. 

S.  B.  Whitehead^  for  the  plaintiff  in  error. 

Attorney-Oeneral  William  A.  Anderson,  for  the  Common- 
wealth. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

On  the  30th  of  October,  1903,  the  County  Court  of  Nelson 
county  caused  a  rule  to  be  issued  against  J.  M.  Burdett  and 
M.  J.  Webb  "to  show  cause,  if  any  they  can,  why  they  shall 
not  be  finded  and  imprisoned  for  contempt  of  this  court."  On 
November  6  Burdett  filed  his  demurrer  and  answer,  and  a 
motion  to  have  the  case  heard  and  determined  by  a  jury;  but 
the  court  overruled  his  demurrer  and  motion,  adjudged  the 
defendant  guilty  of  a  contempt  of  court,  and  sentenced  him  to 
pay  a  fine  of  $50.00,  and  to  be  confined  in  jail  for  a  period  OJ^ 
ten  days.    To  this  judgment  the  defendant  obtained  a  writ  of 
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error  from  the  Circuit  Court,  where  it  was  affirmed,  and  to  the 
judgment  of  the  Circuit  Court  a  writ  of  error  was  awarded  by 
one  of  the  judges  of  this  court. 

It  appears  that  Burdett  was  an  apothecary  in  Nelson  county, 
and  that  twelve  indictments  were  found  against  him  for  selling 
at  retail  ardent  spirits  and  malt  liquors  without  a  license.  To 
these  indictments  he  pleaded  guilty,  and  a  fine  was  entered 
up  against  him  in  one  case  of  $40.00,  and  costs  in  the  other 
cases,  amounting  in  the  aggregate  to  $75.51,  which  was  paid 
to  the  sheriff  of  Nelson  county  on  October  27,  1903. 

On  October  30,  1903,  an  article  appeared  in  the  Nehon 
County  Times  newspaper,  signed  by  Burdett,  in  which  he  ar- 
raigns the  conduct  of  the  judge  of  the  County  Court  in  a  most 
severe  and  offensive  manner.  He  charges  substantially  that 
the  grand  jury  which  found  the  indictments  acted  under  the 
dictation  and  constraint  exercised  over  them  by  the  judge; 
that  under  his  influence  twelve  indictments  were  found,  when 
the  question  of  guilt  or  innocence  could  have  been  established 
by  making  one  offense  a  test  case;  that  he  had  wished  to  vin- 
dicate himself  before  the  public,  but  had  been  forced  to  com- 
promise the  prosecutions  against  him,  and  to  pay  the  fine  and 
costs  which  had  been  imposed.  He  charges  the  judge  with  not 
only  having  acted  towards  him  in  a  harsh  and  arbitrary  manner, 
but  that  his  conduct  was  actuated  by  vicious  and  corrupt  mo- 
tives. 

There  can,  therefore,  be  no  doubt  that  the  plaintiff  in  error 
was  guilty  of  a  gross  and  insulting  libel,  and  it  remains  for  us 
to  consider  whether,  in  the  judgment  rendered  by  the  County 
Court,  punishing  the  act  as  a  contempt,  there  was  any  error  of 
law,  for  which  it  should  be  reversed. 

The  contention  of  the  plaintiff  in  error  is  that  at  the  time 
of  the  publication  the  term  of  the  County  Court  of  Nelson 
coimty  had  ended;  that  if  it  had  not  ended,  the  court  had 
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directed  an  adjournment,  and  had  ordered  the  sheriff  to  make 
proclamation  to  that  effect;  and,  thirdly,  that  the  cases  of  the 
Commonwealth  v.  /.  M.  Burdett  were  ended,  and  the  fines  paid 
before  the  alleged  contempt  was  committed. 

With  respect  to  the  first  contention,  it  is  sufficient  to  say 
(conceding  the  circumstances  to  be  material),  that  the  term  of 
the  court  had  not  ended,  as  the  record  proves,  and  with  respect 
to  the  second,  that  it  can  hardly  be  considered  a  sufficient  de- 
fense to  the  charge  against  him,  that  the  plaintiff  in  error  had 
made  a  mistake  with  respect  to  a  fact  which  had  no  bearing 
upon  his  guilt  or  innocence  of  the  offense  charged,  but  only 
upon  his  immunity  from  punishment.  It  is  a  plea  by  way  of 
confession  and  avoidance.  "It  may  be  true,"  says  the  plaintiff 
in  error,  "that  I  was  guilty  of  a  contempt  of  court  when  I 
committed  the  act,  but  I  thought  the  court  had  adjourned, 
and  that  under  the  law  I  could  not  be  punished.  I  find  that  I 
committed  a  blunder,  and  I  ask  to  be  permitted  to  go  free  on 
that  account."  Such  a  plea  could  scarcely  be  receiv^ed  ^vith 
favor  by  a  court  of  justice.  The  first  two  assignments  of  error 
are,  therefore,  overruled. 

With  respect  to  the  third,  we  are  of  opinion  that  the  cases 
of  the  Commonwealth  v.  Burdett  had  ended  before  the  publica- 
tion of  the  card.  They  had  been  tried,  judgments  had  been 
rendered  and  satisfied,  and,  being  criminal  prosecutions,  could 
not  have  been  reopened  at  the  instance  of  the  Commonwealth. 

The  learned  Attorney-General  properly  concedes  that  "there' 
are  a  large  nimiber  of  cases  and  authorities  outside  of  Virginia, 
uix)n  which  counsel  for  plaintiff  in  error  can  fairly  rely  in  his 
advocacv  of  his  contention,"  that  courts  are  without  authority 
to  punish  as  a  contempt  of  court  a  publication  with  respect  to 
an  ended  cause.  The  law,  as  maintained  by  these  cases,  is  thus 
stated  in  7  Am.  &  Eng.  Encyc.  of  Law  (2  Ed.),  59 :  "A  slan- 
derous and  libelous  publication  concerning  the  judge  in  relation 
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to  an  act  already  done,  or  a  decision  rendered,  cannot  be  pun- 
ished by  the  court  as  contempt.  However  criminal  the  pub- 
lication may  be,  it  lacks  that  necessary  ingredient  to  constitute 
a  contempt  of  tending  to  prejudice  the  cause,  or  to  impede  its 
progress."  But  this  view  omits  all  allusion  to  that  kind  of  con- 
tempt which  consists  of  scandalizing  and  defaming  the  court 
itself.  To  ascertain  the  law  of  this  State  in  this  respect  we  shall 
examine  into  the  common  law  upon  the  subject. 

We  shall  make  no  inquiry  into  the  general  power  of  courts 
to  punish  contempt  summarily.  That  subject  was  fully  con- 
sidered in  Carter  v.  Commonwealth,  96  Va.  791,  32  S.  E.  780, 
45  L.  E.  A.  310,  and  the  conclusion  was  reached,  that  "there 
is  an  inherent  power  of  self-defense  and  self-preservation  in 
the  courts  of  this  State  created  by  the  Constitution.  This  power 
may  be  regulated  by  the  Legislature,  but  cannot  be  destroyed 
or  so  far  diminished  as  to  be  rendered  ineffectual.  It  is  a 
power  necessarily  resident  in  and  to  be  exercised  by  the  court 
itself,  and  the  Legislature  cannot  deprive  such  courts  of  the 
power  to  summarily  punish  for  contempts  by  providing  for  a 
jury  trial  in  such  case." 

Coming  then  to  the  precise  point  in  judgment,  in  Roach  v. 
Garvauy  2  Atkyns,  471,  known  as  the  "St.  James  Evening  Post 
Case,"  Lord  Chancellor  Hardwicke  said:  "There  are  three 
different  sorts  of  contempt.  One  kind  of  contempt  is  scan- 
dalizing the  court  itself.  There  may  b6  likewise  a  contempt  of 
this  court,  in  abusing  parties  who  are  concerned  in  causes  here. 
There  may  be  also  a  contempt  of  this  <;ourt  in  prejudicing  man- 
kind against  persons  before  the  cause  is  heard.  There  cannot 
be  anything  of  greater  consequence  than  to  keep  the  streams 
of  justice  clear  and  pure,  that  parties  may  proceed  with  safety 
both  to  themselves  and  their  characters." 

Blackstone's  Commentaries,  Vol.  4,  p.  285,  defines  contempt 
to  consist,  among  other  things,  in  "speajking  or  writing  con- 
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temptiiously  of  the  court  or  judges  acting  in  their  judicial 
capacity;  by  printing  false  accounts  of  causes  depending  in 
judgment,  and  by  anything,  in  short,  that  demonstrated  a 
gross  want  of  that  regard  and  respect,  which,  when  once  courts 
of  justice  are  deprived  of,  their  authority  (so  necessary  for  the 
good  order  of  the  kingdom)  is  entirely  lost  among  the  people.'' 

In  the  9  Cyc.  of  Law  and  Procedure,  p.  6,  a  constructive 
contempt  is  stated  to  be  "an  act  done  not  in  the  presence  of  the 
court,  but  at  a  distance,  which  tends  to  belittle,  to  degrade,  or 
to  obstruct,  interrupt,  prevent,  or  embarrass  the  administration 
of  justice." 

Barton,  in  Vol.  2  (2  Ed.),  p.  774,  of  his  Law  Practice,  is  to 
the  same  effect.  "Contempt  of  court  is  a  disobedience  to  the 
court,  or  an  opposing  or  despising  the  authority,  justice  or 
dignity  thereof." 

Wyatt  V.  The  People,  17  Col.  253,  28  Pac.  961 ;  In  re  Dill, 
32  Kan.  669,  5  Pac.  39,  49  Am.  Rep.  505 ;  Cartwright's  Case, 
114  Mass.  230. 

The  subject  has  recently  been  investigated  by  the  Supreme 
Court  of  Missouri  in  State  v.  Shepherdy  76  S.  W.  79.  That 
court  had  rendered  a  judgment  in  the  suit  of  the  Oglesby  v. 
Missouri  Pac.  R,  -B.,  76  S.  W.  623,  and  the  opinion  and  judg- 
ment of  the  court  had  been  attacked  in  a  most  acrimonious 
article  in  a  newspaper.  Upon  a  rule  to  show  cause  the  whole 
subject  of  contempt,  at  common  law  and  in  this  country,  is 
examined,  a  multitude  of  decisions  considered,  and  the  con- 
clusion reached  that  at  common  law  one  class  of  contempt  con- 
sisted in  scandalizing  the  court  itself,  and  need  not  relate  to  a 
pending  suit.  It  may  be  observed  that  in  the  judgment  ren- 
dered by  the  Supreme  Court  of  Missouri,  which  was  the  subject 
of  animadversion,  the  judges  w^ere  divided,  four  of  them  unit- 
ing in  the  judgment  which  was  the  subject  of  criticism,  and 
three  of  them  dissenting,  while  in  the  judgment  upon  the  pro- 
ceeding for  contempt  the  court  was  unanimous. 
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In  Dandridge's  Case,  2  Va.  Cas.  417,  Judge  White,  in  his 
opinion,  says:  "That  to  scandalize  a  court  by  speaking  or 
writing,  either  in  its  presence  or  in  its  absence,  is  a  high  eon- 
tempt,  and  how  can  a  court  be  scandalized,  except  by  scandaliz- 
ing the  judges,  or  some  one  of  the  judges,  who  sit  in  it?  A 
court,  apart  from  its  judges,  exists  only  in  abstract  idea,  in  con- 
templation of  law,  and  viewed  thus  apart  from  them,  it  has  not, 
it  cannot  have,  any  moral  character  to  be  scandalized.  But  let 
its  judges  be  considered  as  corrupt  cowards,  when  acting  in 
their  judicial  capacity,  and  it  is  instantly  covered  wth  oppro- 
brium and  contempt."  Judge  Dade,  delivering  an  opinion  in 
the  same  case,  says :  "Shall  a  judge  be  called  independent  who 
is  unavoidably  placed  in  a  situation  in  wHch  he  comes  in  con- 
flict with  the  jealousies  and  resentments  of  those  upon  whose 
interests  he  has  to  act,  and  be  reduced  to  the  alternatives  of 
either  submitting  tamely  to  contumely  and  insult,  of  resenting 
it  by  force,  or  resorting  to  the  doubtful  remedy  of  an  action 
at  law  ?  In  such  a  state  of  things,  it  would  rest  in  the  discre- 
tion of  every  party  in  court,  to  force  the  judge,  either  to  shrink 
from  his  duty  or  to  incur  the  degradation  of  his  authority, 
which  must  unavoidably  result  from  the  adoption  of  either  of 
the  above  alternatives.  To  suppose  that  the  personal  character 
of  the  judge  would  be  a  sufficient  guarantee  against  this,  is  to 
imagine  a  state  of  society  which  would  render  the  office  of  the 
judge  wholly  unnecessary." 

In  State  v.  Morrill,  16  Ark.  384,  the  court  savs:  "Bv  the 
common  law,  courts  possess  the  power  to  pimish,  as  for  con- 
tempt, libelous  publications  upon  their  proceedings,  pending 
or  past,  tending  to  degrade  the  tribunals,  destroy  that  public 
confidence  and  respect  for  their  judgments  and  decrees,  so 
essential  to  the  good  order  and  well  being  of  society,  and  to 
obstruct  the  free  course  of  justice." 

In  Pryor's  Case,  18  Kan.  72,  26  Am.  Rep.  747,  the  court 
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finally  decided  the  case,  and  the  attorney  for  the  losing  party 
wrote  a  letter  to  the  judge,  saying  the  decision  "is  directly 
contrary  to  every  principle  of  law  governing  injunctions,  and 

everybody  knows  it,  I  believe It  is  my  desire 

that  no  such  decisions  or  orders  shall  stand  unreversed  in  any 
court  I  practice  in."  The  court  held  that  it  was  a  criminal 
contempt,  fined  him  $50,  and  suspended  him  from  practice  until 
the  fine  was  paid,  and  the  Supreme  Court  sustained  the  judg- 
ment. 

In  Woolley^s  Case,  11  Bush.  95,  an  attorney,  on  a  motion  for 
a  rehearing,  charged  "that  the  court  had  overlooked  the  facts 
of  the  case;  that  it  had  assumed  facts  having  no  place  in  the 
proof,  and  ignored  others  which  stood  out  on  every  page  of  the 
record;  that  it  was  careless  and  indifferent  to  the  rights  of  a 
litigant,  and  that  the  result  of  this  carelessness  and  indifference 
was  a  ruinous,  disastrous,  and  unjust  judgment  against  a  party 
wholly  innocent  of  all  offense."  The  court  pronounced  the  of- 
fense to  be  of  a  nature  too  grave  to  be  silently  overlooked. 
The  defendant  was  cited  for  contempt,  and  disclaimed  under 
oath  any  intention  to  commit  a  contempt,  and  in  consideration 
of  this  condition  his  fine  was  assessed  at  the  nominal  sum  of 
$30. 

In  Chadwick^s  Case,  67  ]N'.  W.  1071,  the  defendant,  an  attor- 
ney for  the  losing  party  in  a  case  that  had  been  decided  by  the 
Supreme  Court  of  Michigan,  wrote  and  published  an  article  in 
the  Port  Huron  News,  criticising  the  decree,  and  in  it  charged 
the  judge  with  unfairness  and  improper  conduct.  The  Supreme 
Court  held  it  to  be  a  contempt  of  court,  and  that  the  power  to 
punish  for  contempt  existed  as  well  after  a  case  was  finally 
disposed  of  as  where  it  was  still  pending. 

It  may  be  well  to  observe  that  the  substantial  difference 
between  a  direct  and  a  constructive  contempt  is  one  of  pro- 
cedure.    Where  the  contempt  is  committed  in  the  presence 


846  Burdett's  Case.  [103 


Opinion. 


of  the  court,  it  is  competent  for  it  to  proceed  upon  its  own 
knowledge  of  the  facts,  "and  to  punish  the  offender  without 
further  proof,  and  without  issue  or  trial  in  any  form."  Ex 
paHe  Terry,  128  U.  S.  289,  9  Sup.  Ct.  77,  32  L.  Ed.  405 ;  ex 
parte  Wright,  65  Ind.  508;  State  v.  Woodfin,  5  Ired.  L.  199, 
42  Am.  Dec.  161. 

In  dealing  with  indirect  contempts — that  is,  such  as  are 
committed  not  in  the  presence  of  the  court — the  offender  must 
be  brought  before  the  court  by  a  rule  or  some  other  sufficient 
process;  but  the  power  of  the  court  to  punish  is  the  same  in 
both  cases. 

In  the  nature  of  things,  why  should  not  defamatory  and 
scandalous  criticisms  upon  a  court  or  judge,  with  respect  to  an 
ended  cause,  be  punished  as  a  contempt  ?  It  is  true  that  it  can 
no  longer  injure  the  particular  litigant,  but  it  degrades  the  ad- 
ministration of  justice  by  bringing  the  courts  and  judges  into 
disrepute. 

In  Commonwealth  v.  Dandridge,  already  cited,  the  court 
said :  *'Upon  this  part  of  the  subject,  and  in  reference  to  cases 
which  have  an  indirect  bearing  on  the  present  question,  a 
distinction  is  attempted  for  which  I  can  find  neither  reason  nor 
authority.  It  is  said  that  the  attaching  power  may  be  exer- 
cised for  contempts  touching  the  prospective  conduct  of  the 
judge,  but  not  so  far  as  to  touch  his  past  conduct.  In  reason, 
I  see  but  one  pretense  for  this  distinction.  Threats  and  menaces 
of  insult  or  injury  to  a  judge  in  case  he  shall  render  a  certain 
judgment  may  be  considered  as  impairing  his  independence 
and  impartiality  in  the  particular  case  to  which  the  threats 
refer.  And,  if  the  power  of  punishment  stop  here,  a  curious 
consequence  may  ensue.  A  man  may  be  attached  for  threat- 
ening to  do  that  for  which  he  could  not  be  attached  when 
actually  done.  One  says  of  a  judge,  'If  he  render  a  certain 
judgment  against  me,  I  will  insult  or  beat  him.'     For  this  he 
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may  be  attached.  But  if  (the  judgment  having  been  rendered) 
this  insult  be  actually  oifered,  an  attachment  no  longer  lies, 
because  the  contempt  is  in  relation  to  the  past  conduct  of  the 
judge,  and  to  a  case  no  longer  pending.  A  recurrence  to  orig- 
inal principles — the  only  true  test — by  demonstrating  that  the 
weight,  authority,  and  independence  of  the  court  may  be  equal- 
ly assailed  either  way,  will  prove  that  this  distinction  is  merely 
ideal." 

We,  therefore,  conclude  with  the  court  in  MorrilVs  Case  that 
^'by  common  law,  courts  possessed  the  power  to  punish,  as  for 
contempt,  libelous  publications,  of  the  character  of  the  one 
under  consideration,  upon  their  proceedings,  pending  or  past, 
upon  the  ground  that  they  tended  to  degrade  the  tribunals,  de- 
stroy that  public  confidence  and  respect  for  their  judgments 
and  decrees  so  essentially  necessary  to  the  good  order  and  well 
being  of  society,  and  most  effectually  obstructed  the  free  course 
of  justice." 

Xor  do  we  think  that  the  summary  punishment  as  for  con- 
tempt, of  a  newspaper  article,  constitutes  an  invasion  of  the 
liberty  of  the  press.  With  respect  to  this  feature  of  the  case, 
it  can,  of  course,  make  no  difference  whether  the  article  refers 
to  a  pending  or  a  past  transaction. 

In  State  v.  Freio  &  Hart,  24  W.  Va.  417,  40  Am.  Rep.  257, 
it  is  held  that  a  publication  in  a  newspaper  with  reference  to  a 
case  pending  and  undetermined  in  the  Supreme  Court  of  Ap- 
peals, charging  three  of  the  four  judges  of  the  court  with  at- 
tending a  political  caucus  more  than  a  year  before,  and  advising 
the  action  out  of  which  the  case  arose,  promising  the  caucus  to 
hold  its  action  legal  and  proper,  and  charging  the  court  with 
agreeing  to  decide  the  case  before  an  approaching  political  con- 
vention for  political  purposes,  was  a  contempt  of  court,  for 
which  it  might  be  summarily  punished. 

And  in  State  v.  Morrill,  sapra,  it  is  said  "that  any  citizen 
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has  a  right  to  comment  upon  the  proceedings  and  decisions  of  a 
court,  to  discuss  their  correctness,  and  the  fitness  or  unfitness 
of  the  judges  for  their  stations,  and  the  fidelity  with  which 
they  perform  the  important  trusts  reposed  in  them ;  but  he  has 
no  right  to  attempt,  by  libelous  publications,  to  degrade  the 
tribunal,  for  such  publications  are  an  abuse  of  the  liberty  of  the 
press,  for  which  he  is  responsible.'^  In  this  statement  of  the 
law,  we  heartily  concur.     State  v.  Shepherd,  supra. 

Such  being  the  common  law  applicable  to  the  case,  the 
courts  of  Virginia  are  boimd  to  administer  it  until  it  has  been 
changed  by  competent  authority. 

There  is  a  reasonable  jealousy  felt  by  the  public  with  respect 
to  the  exercise  of  the  summary  power  to  pimish  for  contempt. 
Especially  is  this  true  as  to  contempts  which  consist  in  "scan- 
dalizing the  court."  There  is  a  natural  apprehension  that  per- 
sonal considerations  may  influence  and  bias  the  judgment  of 
the  court.  It  is,  indeed,  a  delicate  matter,  and  one  with  re- 
spect to  which  the  courts  should  act  with  the  utmost  caution 
and  reserve.  That  they  have  done  so  in  this  Commonwealth, 
its  judicial  history  fully  proves.  But  while  the  duty  is  a 
delicate  one,  it  is  one  which  cannot  be  shirked,  and  the  faithful 
discharge  of  which  is  essential  to  the  administration  of  justice. 
The  courts  are  the  courts  of  the  people:  the  judges  are  the 
servants  of  the  people;  and  ij.  is  their  highest  duty  to  the 
people  to  see  that  the  streams  of  justice  are  kept  pure  and  un- 
contaminated.  If  the  charges  brought  in  the  article  which 
constitutes  the  contempt  in  this  case  be  true,  then  the  judge 
of  the  County  Court  of  Nelson  deserves  the  scorn  of  all  good 
men.  In  defaming  him,  the  County  Court  and  justice  as 
therein  administered  were  brought  into  utter  disrepute. 

Twelve  indictments  were  found  against  the  plaintiff  in  error 
for  selling  intoxicating  liquors  without  a  license.  He  claims 
in  his  card  that  he  was  innocent  of  the  charge.    He  saw  fit  to 
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plead  guilty.  He  had  the  same  opportunity  that  is  afforded  to 
any  citizen  to  appear  before  the  tribunals  of  his  country  and  to 
make  his  defense.  Upon  his  trial,  he  could  have  appeared  in 
person  or  by  attorney.  Everything  pertinentto  the  case  would' 
have  been  given  to  the  jury,  and  to  the  public.  Instead  of 
resorting  to  this  means  of  vindicating  his  character,  he  has; 
chosen  to  plead  guilty  to  the  indictments  against  him,  and  to 
resort  for  his  vindication  to  a  defamatory  criticism  of  the- 
court,  which  rests  upon  his  unsupported  statement. 

Upon  the  whole  case  we  are  of  opinion  that  the  judgment  of 
the  Circuit  Court  should  be  affirmed. 


Affirmed- 


Vol.  cm — 107 
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Harvey  v.  Ck>MMONWEALTH. 
January  12,  1905. 

1.  Rape — Insufficient  Evidence. — ^The  conviction  of  a  man  seventy  years 
of  age  of  the  crime  of  rape  on  the  uncorroborated  evidence  of  the 
woman,  who  made  no  complaint  until  after  the  birth  of  a  child,  and 
whose  evidence  otherwise  bears  the  impress  of  falsehood  on  its 
face,  cannot  be  sustained,  although  the  plaintifF  in  error  stands  in 
this  court  as  a  demurrant  to  the  evidence.  The  court  cannot  be  ex- 
pected to  believe  the  incredible. 

Error  to  a  judgment  of  the   Circuit  Court  of  Charlotte 
county  on  a  prosecution  for  rape. 

Reversed. 
The  opinion  states  the  case. 

.  W,  C,  Franklin  and  W.  C.  Carrington,  for  the  plaintiff  in 
-error. 

Attorney-General  William  A,  Anderson,  for  the  Common- 
■wealth. 

Habeison,  J.,  delivered  the  opinion  of  the  court. 

In  IsTovember,  1904,  the  plaintiff  in  error  was  indicted,  tried, 
and  convicted  of  the  crime  of  rape,  and  now  asks  this  court  to 
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review  the  judgment  of  the  Circuit  Court  of  Charlotte  county, 
sentencing  him,  in  accordance  with  the  verdict  of  the  jury,  to 
penal  servitude  for  five  years. 

In  the  view  we  take  of  the  case,  it  is  only  necessary  to  notice 
the  fourth  and  last  assignment  of  error,  which  is  to  the  action 
of  the  court  in  refusing  to  set  aside  the  verdict  of  the  jury  as 
contrary  to  the  law  and  the  evidence. 

The  record  shows  that  the  prisoner  was  a  married  man,  about 
seventy  years  of  age,  and  that  the  prosecutrix  was  a  widow 
woman,  who  was  the  mother  of  two  children.  The  statement 
of  the  prosecutrix  is  that  on  the  5th  day  of  October,  1903, 
the  prisoner  called  at  her  home  in  his  buggy  and  told  her  that 
he  had  a  note  from  her  attorney  at  Pamplins,  saying  that  he 
desired  to  see  her  on  business ;  that  she  got  in  the  buggy  with 
him,  and  that  he  drove  her  to  Pamplins,  and  put  her  out  at  the 
home  of  her  friend,  Mrs.  Johnson,  where  she  spent  the  night ; 
that  the  next  day  the  prisoner  called  for  her,  and  they  drove 
,  home  together ;  that  on  the  way  home,  just  as  they  were  reach- 
ing "Cub  Creek,"  he  made  an  improper  proposition  to  her, 
which  she  rejected  and  started  to  jump  out  of  the  buggy,  when 
he  caught  her  by  the  arm,  drove  into  the  creek,  and  there 
drew  his  knife,  saying  that  if  she  did  not  submit  to  him  he 
would  cut  her  throat ;  that  he  thereupon  put  her  feet  upon  the 
spatter-board  of  the  buggy,  laid  her  back  on  the  back  of  the 
buggy,  and  accomplished  his  purpose ;  that  she  made  no  outcry 
at  the  time  for  fear  he  would  kill  her ;  that  none  of  her  cloth- 
ing was  injured,  and  there  were  no  marks  of  violence  upon  her 
person;  that  it  was  about  half  past  eleven  o'clock,  and  they 
did  not  stay  in  the  creek  but  a  very  short  time. 

The  evidence  of  the  prosecutrix  shows  that  the  point  where 
the  road  crosses  "Cub  Creek"  is  very  public.  The  uncontradicted 
testimony  of  others  is  that  it  is  one  of  the  most  public  places 
on  the  road ;  that  there  are  five  mail  boxes  within  fifty  or 
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seventy-five  yards  of  the  ford,  and  that  it  was  about  the  time 
of  day  the  mail  carrier  was  due  there;  that  there  are  a  grist 
mill,  saw  mill,  and  a  number  of  homes  in  the  vicinity,  at  dis- 
tances ranging  from  a  half  to  one  mile;  that  there  are  several 
other  roads  that  come  into  the  Pamplins  road  at  that  pointy 
making  the  latter  a  very  much  travelled  thoroughfare,  and 
that  the  land  around  is  clear,  except  a  small  piece  on  one  side 
of  the  creek  below  the  road. 

That  a  married  man,  seventy  years  of  age,  could  have  com- 
mitted the  crime  alleged  upon  a  mature  woman  under  the  cir- 
cumstances narrated,  about  noon,  in  a  buggy  in  the  public 
road  at  a  point  imusually  exposed,  where  they  might  have  been 
seen  at  any  instant,  challenges  human  belief.    The  prosecutrix 
further  testifies  that  they  proceeded  on  their  way  until  they 
reached  the  home  of  Mr.  Hunter,  whom  the  prisoner  desired 
to  see  about  seed  wheat;  they  were  at  Mr.  Hunter's  in  less 
than  a  half  hour  after  leaving  the  creek;   that  just   before 
reaching  the  house  the  prisoner  said,  "If  you  tell  Mr.  Hunter 
about  my  treatment,  I  will  kill  you,  and  put  you  behind  a  log" ; 
that  she  asked  him  to  let  her  go  in  the  house  for  a  drink  of 
water  and  he  refused;  that  the  prisoner  got  out  and  went  to 
the  gate ;  that  Mr.  Himter  came  to  the  buggy  and  shook  hands 
with  her  and  asked  them  in  to  dinner,  but  they  did  not  go. 
The  uncontradicted  testimony  of  Mr.  Hunter  is  that  he  went 
to  the  buggy  and  shook  hands  with  her,  and  invited  her  to  get 
out  and  take  dinner,  but  she  declined ;  that  he  noticed  nothing 
at  all  imusual  about  her,  and  saw  no  signs  of  excitement  about 
her. 

It  is  unnatural  and  difficult  to  believe  that  an  innocent  and 
helpless  woman  could,  in  less  than  a  half  hour  after  such  an 
experience  as  is  here  described,  be  in  the  presence  of  another, 
calm,  and  without  the  slightest  evidence  of  distress  or  excite- 
ment of  any  kind.    It  is  also  hard  to  imagine  any  one  so  desti- 
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tute  of  prudence  as  to  take  the  victim  of  such  a  diabolical 
crime  immediately  into  the  presence  of  another  man,  to  whom 
she  could  and  ought  to  have  at  once  appealed  for  protection. 
It  is  equally  incredible  that  a  virtuous  woman,  upon  whom 
such  an  outrage  had  been  pei-petrated,  within  less  than  a  half 
hour,  could  be  in  the  presence  of  a  strong  man  and  not  appeal 
to  that  man  to  shield  her  from  the  demon  who  was  threatening 
her  life. 

The  further  testimony  of  the  prosecutrix  is  that  they  drove 
on,  without  incident,  to  her  home,  where  she  was  turned  over 
to  her  father  and  sisters  with  whom  she  lived;  with  the  home 
of  her  brother  and  his  wife  in  sight,  and  that  of  her  brother- 
in-law  close  by.  In  the  midst  of  this  array  of  friends,  not  one 
of  whom  saw  anything  to  suggest  that  she  had  been  ill-treated, 
she  remained,  and  not  until  after  the  21st  day  of  the  following 
Jime,  when  she  gave  birth  to  a  child,  did  she  intimate  to  a 
human  being  that  the  outrage  now  charged  had  been  perpe- 
trated, giving  as  her  reason  for  this  suspicious,  this  amazing, 
silence  that  the  prisoner  had  said  that  if  she  told  he  would 
kill  her  on  the  sly,  and  that  she  was  ashamed  to  tell  any  one 
about  it. 

The  prosecutrix  was  surroimded  by  friends  amply  able  to 
protect  her.  She  was  not  in  the  power  of  or  in  any  way  under 
the  control  or  dominion  of  the  prisoner.  Her  own  evidence 
shows  this,  for  she  says  that  in  the  spring  following  the  alleged 
outrage  the  prisoner  came  to  her  home  when  she  was  there 
alone,  and  that  she  said  to  him,  "  'Look  here,  and  see  the  fix  you 
have  put  me  in.'  He  told  me  to  lay  the  child  to  some  one 
else,  and  he  would  give  me  as  much  money  as  I  wanted.  I 
replied  that  'I  was  not  that  sort  of  a  woman;  I  have  nothing 
but  my  character.'  "  This  interview  does  not  suggest  fear,  but 
a  decided  independence  of  the  prisoner.  Further,  the  inquiry 
naturally  arises,  why  did  all  of  her  alleged  fear  vanish  as  soon 
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as  she  could  no  longer  conceal  her  shame,  divulging^  for  the 
first  time,  as  she  says,  this  heinous  crime  to  her  doctor  shortly 
after  the  birth  of  her  child. 

Notwithstanding  the  revolting  circumstances  attending  the 
crime  here  charged,  and  the  natural  indignation  and  condemna- 
tion that  it  excites,  still  it  is  necessary  to  inquire  and  consider, 
imder  the  law,  whether  that  charge  is  sustained  by  the  proofs. 
In  such  a  case  the  inducements  to  falsehood  are  powerful 
The  accoimt  given  by  the  prosecutrix  bears  the  impress  of 
falsehood  on  its  face,  and  we  are  constrained  to  believe  that  the 
natural  horror  of  this  particular  crime  diverted  the  attention 
of  the  jury  from  a  proper  consideration  of  the  evidence. 

Viewing  the  case,  as  we  have  done,  from  the  standpoint  of 
a  demurrer  to  the  evidence,  we  find  the  proof  wholly  wanting 
to  sustain  the  verdict,  and  upon  that  ground  the  judgment  must 
be  reversed,  the  verdict  set  aside,  and  the  cause  remanded  for 
a  new  trial,  to  be  had  in  conformity  with  the  views  herein  ex- 
pressed. 

Reversed. 
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Ceall  akd  Osteandee  v.  Commonwealth. 

January  26,  1905. 

1.  Cbiminal  Law — Peddlers— Corporations, — ^A  corporation  may  be  pun- 

ished criminally  for  peddling  through  the  medium  of  an  unlicensed 
agent  While  a  peddler's  license  cannot  issue  to  a  corporation  as 
such,  it  may  take  out  license  in  the  name  of  a  designated  agent,  and 
such  agent  may  lawfully  peddle  the  goods  of  the  principal. 

2.  Criminal  Law— Corporatioiw — Illegal  Business — lAaMlity  of  Officers — 

Peddlers.^A  corporation  can  only  act  through  its  officers  and  agents, 
and  when  the  business  itself  Involves  a  violation  of  the  law,  all  who 
participate  are  liable.  The  Vice-President  and  General  Manager  of 
a  corporation,  in  charge  of  its  business,  who  knows  that  the  subor- 
dinate agents  of  the  company  are  peddling  its  goods  without  a 
license,  may  be  punished  criminally  therefor,  as  for  peddling  with- 
out license.  A  principal  is  prima  facie  liable  for  the  illegal  acts  of 
an  agent  done  in  the  general  course  of  an  illegal  business  author- 
ized by  the  principal,  and  if  it  be  a  misdemeanor  he  may  be  indicted 
without  reference  to  the  agent 

3.  Criminal  Law — Peddlers — Sale — Lciise. — If  goods  are  delivered  and 

the  title  is  to  pass  upon  the  payment  of  certain  designated  instal- 
ments of  money,  this  constitutes  a  sale  in  contemplation  of  ped- 
dler's act,  although  the  transaction  be  denominated  a  lease,  and 
the  deferred  payments  be  called  rent 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city 
of  Manchester,  on  the  trial  of  an  information  against  the 
plaintiffs  in  error. 

Aflirmed  in  part,  and  reversed  in  part. 
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The  information  >  in  this  case  was  joint  against  the  L.  B. 
Price  Mercantile  Company,  C.  C.  Ostrander  and  W.  F.  Crall. 
It  contained  six  coimts,  each  a  separate  charge  of  a  sale  with- 
out license  to  a  different  individual.  It  made  no  reference  to 
the  relation  that  either  party  bore  to  the  other.  The  plaintiffs 
in  error  were  proceeded  against  as  individuals,  and  each  count 
charged  that  all  three  defendants  did  unlawfully  peddle  and 
sell  without  a  license.  The  proof  was  that  neither  of  the  plain- 
tiffs in  error  made  any  one  or  more  of  the  sales  in  person, 
but  that  the  sales  were  made  by  a  person  or  persons  employed 
for  that  purpose. 

E.  Randolph  Hicks,  for  the  plaintiffs  in  error. 

Attorney-Oeneral  William  A.  Anderson,  for  the  Common- 
wealth. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

Plaintiffs  in  error  were  tried  and  convicted  upon  informa- 
tion, in  the  Corporation  Court  of  the  city  of  Manchester,  for 
peddling  goods,  wares  and  merchandise  in  that  city  without 
having  first  obtained  a  license  as  required  by  statute. 

It  appears  that  the  L.  B.  Price  Mercantile  Company,  a  Mis- 
souri corporation  domiciled  at  Kansas  City,  had  established 
store-rooms,  or  depositories,  for  its  goods  in  some  twenty  odd 
States  of  the  Union.  Among  them,  two  were  located  in  this 
State — one  in  the  city  of  Norfolk,  and  the  other  in  the  city  of 
Eichmond.  The  plaintiff  in  error,  Crall,  was  the  vice-president 
of  the  company,  in  general  charge  of  its  business  in  the  South- 
em  States,  and  with  headquarters  at  Norfolk;  while  the  plain- 
tiff in  error,  Ostrander,  under  the  supervision  of  Crall,  was  in 
charge  of  the  Richmond  depository. 

Two  theories  are  presented  as  to  the  company^s  methods  of 
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-conducting  its  business,  to  sustain  each  of  which  evidence  has 
been  adduced. 

The  contention  of  plaintiffs  in  error  is  that  they  were  doing 
an  installment  business  through  agents,  who  were  supplied  with 
samples  and  order-books,  and  whose  duty  it  was  to  exhibit  the 
samples  and  to  canvass  for  purchasers,  turning  in  all  orders 
received  by  them  to  those  in  charge  of  the  company's  de- 
positories; that  thereupon  the  orders  filled  by  another  agent, 
who  delivered  the  goods,  collected  a  certain  part  of  the  pur- 
chase price,  and  took  from  the  purchaser  a  written  agreement 
providing  for  future  payments  in  monthly  installments,  and 
stipulating  that  the  goods  were  not  to  be  removed  from  the 
place  of  delivery  or  sold  or  disposed  of  until  fully  paid  for. 

The  opposing  theory  of  the  Conmionwealth  is  that  the  course 
of  business  of  the  company  was  to  deliver  to  its  agents  goods, 
wares  and  merchandise,  to  be  carried  by  them  from  place  to 
place  and  left  with  the  purchaser  on  "general  leases" — that 
is  to  say,  to  be  paid  for  in  installments,  the  L.  B.  Price  Mer- 
cantile Company  retaining  title  until  the  entire  purchase  price 
was  paid. 

The  company  dealt  in  rugs,  curtains,  bedspreads,  blankets, 
covers,  dress  patterns,  clocks,  plated  ware,  wringers,  albums, 
pictures  and  other  wares  usually  sold  by  peddlers. 

The  statute  upon  which  the  prosecution  is  founded  is  as 
follows : 

"Any  person  who  shall  carry  from  place  to  place  any  goods, 
wares  or  merchandise,  and  offer  to  sell  or  barter  the  same,  or 
actually  sells  or  barters  the  same,  shall  be  deemed  to  be  a 
peddler,  and  any  person  licensed  as  a  peddler  may  sell  any 
personal  property  a  merchant  may  sell,  or  he  may  exchange 
the  same  for  other  articles ;  and  whenever  a  license  is  granted 
to  a  peddler  to  sell  such  goods,  wares  or  merchandise  his  license 
shall  be  valid  for  one  year  from  date  of  its  issue.     Said  license 
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shall  not  be  transferable,  and  any  person  so  licensed  shall  en- 
dorse his  name  on  the  said  license,  and  such  license  shall  confer 
authority  to  sell  at  any  house  or  place  within  the  county  or 
city  in  which  the  license  was  granted.  Any  peddler  who  shall 
peddle  for  sale,  or  sell  or  barter,  without  a  license,  shall  pay  a 
fine  of  not  less  than  one  hundred  dollars,  nor  more  than  five 
hundred  dollars  for  each  offense,  one-half  of  which  shall  go  to 
the  informer;  and  any  person  selling  or  offering  to  sell  as  a 
peddler  shall  exhibit  his  license  on  a  demand  of  any  citizen 
of  the  county,  city,  or  town  in  which  he  sells  or  offers  to  sell 
or  barter;  and  upon  his  failure  or  refusal  to  do  so  he  shall  be 
subject  to  the  penalties  of  peddling  without  a  license.  This 
section  shall  be  construed  to  include  persons  engaged  in  ped- 
dling lightning  rods.  All  persons  who  do  not  keep  a  regular 
place  of  business  (whether  it  be  in  a  house,  on  a  vacant  lot,  or 
elsewhere)  open  at  all  times  in  regular  business  hours,  and 
at  the  same  place,  who  shall  offer  for  sale  goods,  wares  and 
merchandise,  shall  be  deemed  peddlers  under  this  act.  And 
all  persons  who  keep  a  regular  place  of  business  open  at  all 
times  in  regular  business  hours,  and  at  the  same  place,  who 
shall  personally,  or  through  their  agents,  offer  for  sale  or  sell, 
and  at  the  time  of  such  offering  or  sale  deliver  goods,  wares 
and  merchandise,  elsewhere  than  at  such  regular  place  of  busi- 
ness, shall  also  be  deemed  peddlers  as  above;  but  this  section 
shall  not  apply  to  those  who  sell  or  offer  for  sale,  in  person  or 
by  their  employees,  ice,  fuel,  meats,  fowls,  fish,  game,  vege- 
tables, fruits,  or  other  family  supplies  of  a  perishable  nature 
grown  or  produced  by  them;  nor  to  merchants  who  keep  a 
regular  place  of  business  open  at  all  times  in  regular  business 
hours,  and  at  the  same  place,  without  a  city  or  town,  who  shall 
sell  such  articles  to  merchants  only  residing  and  doing  business 
in  a  city  or  town."    Acts  1902-3-4,  p.  484. 

At  the  trial,  the  whole  matter  of  law  and  fact  having  been 
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submitted  to  the  court,  the  judgment  of  conviction  was  ren- 
dered against  Crall  and  Ostrander.  The  case  is,  therefore, 
before  this  court  as  upon  a  demurrer  to  evidence,  and  the 
evidence  of  the  Commonwealth  seems  quite  sufficient  to  sustain 
the  chaige  that  the  sales  in  question  were  made  by  the  L.  B. 
Price  Mercantile  Company,  through  their  agents,  and  else- 
where than  at  their  regular  place  of  business. 

The  law  is  well  settled  that  a  corporation  may  be  punished 
criminally  for  peddling  through  the  medium  of  an  unlicensed 
agent.  While  a  peddler's  license  cannot  issue  to  a  corporation, 
as  such,  it  is  competent  for  a  corporation  desiring  to  peddle 
its  goods  to  take  out  license  in  the  name  of  a  designated  agent, 
and  such  agent  may  lawfully  peddle  the  goods  of  the  principal. 
Standard  Oil  Co.  v.  Commonwealth  (Ky.),  55  S.  W.  8. 

This  seems  to  be  conceded;  but  it  is  insisted  that  where  a 
corporation  is  guilty  of  a  violation  of  the  peddlers'  act,  the 
punishment  must  be  visited  only  upon  the  corporation,  and 
the  agent  who  actually  makes  the  sales. 

The  statement  of  the  law  is  too  narrow,  and,  if  followed, 
would  in  many  instances  afford  immimity  to  the  chief  offend- 
ers, the  officers  of  the  corporation,  without  whose  assistance  it 
would  be  impossible  for  the  corporation  to  engage  in  the  pro- , 
hibited  business.  A  corporation  can  act  alone  through  its  offi- 
cers and  agents,  and  where  the  business  itself  involves  a 
violation  of  the  law,  the  correct  rule  is  that  all  who  participate 
in  it  are  liable.  "The  Law  of  Crimes"  (Clark  &  Marshall), 
pp.  395,  6,  7 ;  1  Bish.  on  Crim.  Law  (7th  Ed.),  sec.  892 ;  City 
of  Wyandotte  v.  Corrigan  (Kan.),  10  Pac.  99,  102;  Standard 
Oil  Co.  V.  Com.^  supra;  Hays  v.  Com.y  55  S.  W.  425,  426. 

"When  the  agent  performs  the  illegal  act  \mder  an  absent 
principal's  direction,  either  express  or  implied,  this  imposes 
responsibility  on  the  principal. 

"In  misdemeanors,  the  act  may  be  charged  to  have  been 


860  Crall  &  Ostbandeb's  Case.  [103 

Opinion. 


done  by  the  principal  himself  without  reference  to  an  agent." 
1  Whar.  Crim.  Law  (9th  Ed.),  sec.  246. 

"A  principal  is  prima  facie  liable  for  the  illegal  acts  of  an 
agent  done  in  a  general  course  of  illegal  business  authorized  bv 
the  principal."     Id.  sec.  247. 

In  this  case  it  is  contended  that  the  plaintiff  in  error,  W.  F. 
Crall,  was  vice-president  and  general  manager  of  the  L.  B. 
Price  Mercantile  Company,  in  charge  of  all  its  business  in  the 
Southern  States.  He  was  the  vice-principal,  and  the  trial  court 
was  warranted  in  the  conclusion  that  he  was  cognizant  of  the 
fact  that  the  subordinate  agents  of  the  company  were  peddhng 
its  goods  without  license. 

The  case  is  unaffected  by  the  circumstance  that  the  trans- 
action was  denominated  a  lea^e^  and  that  title  to  the  goods  was 
to  remain  in  the  seller  until  the  rent  was  paid.  The  agreement 
was  accompanied  by  a  delivery  of  the  goods,  and,  by  its  terms, 
title  was  to  vest  in  the  purchaser  upon  payment  of  the  deferred 
installments  of  rent.  Such  a  transaction  is  a  sale  in  contempla- 
tion of  the  peddlers'  act.  City  of  South  Bend  v.  Martin  (Ind.), 
41  jSr.  E.  315,  29  L.  R.  A.  531;  Ry.  Co.  v.  Ervine,  84  Ind. 
457 ;  Lawrence  v.  McGregor^  94  Ind.  301. 

For  these  reasons  the  judgment  of  the  Corporation  Court 
of  the  city  of  Manchester  must  be  affirmed  as  to  the  plaintiff 
in  error,  W.  F.  Crall. 

The  record  presents  quite  a  different  case  as  to  the  plaintiff 
in  error,  C.  C.  Ostrander.  He  was  only  foimd  guilty  under 
the  second  charge  in  the  information,  namely,  of  the  imlawful 
sale,  on  October  20,  1902,  of  a  piece  of  dress  goods  to  one  Lucy 
J.  Clarke. 

It  appears  from  the  evidence  that  this  sale  was  made  before 
Ostrander  became  manager  of  the  Richmond  store,  and  he 
cannot  be  held  responsible  therefor. 

The  judgment  as  to  him  must,  therefore,  be  reversed  and 
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annulled,  and  this  court  will  enter  such  judgment  as  the  Cor- 
poration Court  ought  to  have  entered,  adjudging  the  said  C. 
C.  Ostrander  not  guilty  of  peddling  goods  without  a  license, 
as  charged  in  the  information,  and  ordering  that  he  be  ac- 
quitted and  discharged  and  go  hence  without  day. 

Affirmed  in  party  and  reversed  in  part. 
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Cball  v.  Commonwealth. 
January  26,  1905. 

1.  Criminal  Law — Corporations — Illicit  Business — Ldahility  of  Oncers.— 
The  general  manager  of  a  corporation,  in  active  charge  of  its  affairs, 
who  knows  that  the  subordinate  agents  of  the  company  are  actively 
peddling  the  company's  goods  without  license,  and  who  receives  re- 
ports of  such  sales  indirectly  from  such  agents,  is  criminally  liable 
for  the  offense  of  peddling  goods  without  license. 

Error  to  a  judgment  of  the  Circuit  Court  of  Chesterfield 
county,  on  an  information  for  peddling  without  license. 

AfjUrmed, 
The  opinion  states  the  case. 

R.  Randolph  Hicks,  for  the  plaintiff  in  error. 

Attorney -Oeneral  William  A.  Andersony  for  the  Common- 
wealth. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

# 

In  this  case,  as  in  another  under  the  same  style,  in  which 
an  opinion  has  been  handed  down  at  the  present  term,  the 
plaintiff  in  error  was  convicted  and  fined  in  a  prosecution 
under  section  50  of  an  act,  approved  May  13,  1903  (Acts  1902- 
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« 

3-4,  p.  484),  for  peddling  goods,  wares  and  merchandise  with- 
out a  license. 

It  appears  in  this,  as  in  the  former  case,  that  the  actual  sale 
of  the  goods  was  made  through  one  Joseph  Freeman,  an  agent 
of  the  X.  B.  Price  Mercantile  Company,  a  corporation  domiciled 
at  Kansas  City,  in  the  State  of  Missouri;  that  the  company 
had  two  depositories,  or  store-houses,  in  this  State,  the  one 
located  in  the  city  of  Norfolk,  and  the  other  in  the  city  of 
Richmond.  Crall  was  the  vice-president  of  the  company,  and 
its  general  manager  for  the  State  of  Virginia,  with  headquar- 
ters at  Norfolk.  Ostrander,  under  Crall's  supervision,  was  in 
charge  of  the  branch  store-house  in  the  city  of  Richmond. 
Freeman,  who  was  employed  by  Ostrander  for  the  L.  B.  Price 
Company,  was  equipped  with  a  wagon,  goods  and  printed  con- 
tracts of  sale,  and  conducted  a  regular  peddling  business  on 
behalf  of  the  company.  He  was  sent  out  to  peddle  goods,  and 
reported  his  sales  to  Ostrander,  who  made  his  reports  to  Nor- 
folk. 

Upon  the  foregoing  facts  Crall  was  convicted  of  peddling, 
and  a  fine  of  $100  imposed  upon  him  by  the  Circuit  Court  of 
Chesterfield  county,  to  which  court  the  case  was  carried  by 
appeal  from  the  judgment  of  a  justice  of  that  county. 

For  reasons  stated  in  the  opinion  in  the  former  case,  the 
judgment  complained  of  is  without  error  and  must  be  affirmed. 

Afjfirmed. 


864  Kloss'  Case.  [103 

Statement 


Kloss  v.  Commonwealth. 
January  26,  1905. 

1.  Criminal  Law — Peddlers — TravelUnff  Salesman — Case  at  Bar. — ^A  tray- 

elling  salesman  for  a  broom  manufacturer  went  from  place  to  place, 
and  his  employer  shipped  him  from  the  factory,  by  rail,  to  the 
freight  stations  along  his  route,  brooms  in  such  quantities  as  the 
employer  thought  would  be  sufficient  to  supply  the  trade  at  such 
points.  The  shipments  were  so  timed  as  to  reach  the  salesman  on 
his  arrival  at  each  place.  From  the  shipments  so  made  the  sales- 
man would  select  one  or  two  brooms,  as  samples,  and  with  these 
go  around  and  drum  the  town  for  orders,  taking  orders  from  mer- 
chants only,  and  never  for  less  than  dozen  lots.  After  taking  all 
the  orders  to  be  gotten  in  a  town,  the  salesman  would  go  to  the 
depot,  get  the  brooms,  and  fill  the  orders  taken,  by  delivering  the 
brooms.  .This  method  of  selling  brooms  was  an  established  feature 
of  the  business  of  broom  manufacture,  rendered  necessary  to  avoid 
injury  to  the  brooms  by  bending  and  breaking  the  straw  when 
shipped  in  small  lots  from  the  factory.  The  salesman  had  no 
license  to  peddle  brooms. 

Held;  The  salesman  is  not  within  the  spirit  or  letter  of  the  Act 
of  Assembly  (Code,  1904,  pp.  2223-'4),  defining  a  peddler,  and  fixing 
a  penalty  upon  him  for  doing  business  without  a  license. 

2.  Criminal  Law — PeruU  Statutes — Construction — Revenue  Act. — In  so  far 

as  a  revenue  law  imposes  penalties  for  its  violation,  it  is  a  penal 
statute  and  is  to  be  strictly  construed,  and  no  man  is  to  be  subjected 
to  its  penalties  unless  he  comes  clearly  within  the  spirit  and  letter 
of  the  statute. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Fredericksburg,  aflSrming  a  judgment  of  the  mayor  of  said  city,. 
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imposing  a  fine  on  the  plaintiff  in  error  for  doing  business  as  a 
peddler  without  license. 

Reversed. 
The  opinion  states  the  case. 

Charles  L.  Page,  for  the  plaintiff  in  error. 

Attomey-Oeneral  William  A.  Anderson,  for  the  Common- 
wealth. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  Corporation 
Court  of  the  city  of  Fredericksburg,  affirming  a  judgment  of 
the  mayor  of  that  city,  finding  John  Kloss,  the  plaintiff  in 
error,  guilty  of  carrying  on  the  business  of  a  peddler,  without 
first  having  obtained  a  license  therefor,  as  required  by  section, 
or  paragraph,  50  of  the  tax  bill  approved  April  16,  1903,  as 
amended  by  an  act  approved  May  13,  1903.  Appendix  to  Va. 
Code,  1904,  pp.  2223-2224. 

That  section,  so  far  as  it  is  material  to  a  consideration  of  this 
case,  is  as  follows:  "Any  person  who  shall  carry  from  place 
to  place  any  goods,  wares  or  merchandise,  and  offer  to  sell  or 
barter  the  same,  or  actually  sell  or  barter  the  same,  shall  be 
deemed  to  be  a  peddler.  .  .  .  All  persons  who  do  not 
keep  a  regular  place  of  business  (whether  it  be  in  a  house,  on 
a  vacant  lot,  or  elsewhere),  open  at  all  times  in  regular  business 
hours,  and  at  the  same  place,  who  shall  offer  for  sale  goods, 
wares  and  merchandise,  shall  be  deemed  peddlers  under  this 
act.  And  all  persons  who  do  keep  a  regular  place  of  business 
open  at  all  times  in  regular  business  hours,  and  at  the  same 
place,  and  who  shall  personally,  or  through  their  agents,  offer 
for  sale  or  sell,  and  at  the  time  of  such  offering  or  sale  deliver 
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goods,  wares  and  merchandise,  shall  also  be  deemed  peddlers 
as  above.     .     .     ." 

The  evidence  shows  that  the  plaintiff  in  error  was  the  trav- 
elling salesman  of  one  Chalkley,  who  carried  on  the  business 
of  a  broom  manufacturer  in  the  city  of  Manchester.  The 
salesman's  method  of  doing  business  was  to  go  from  place  to 
place,  his  employer  shippmg  him  from  the  factory,  by  rail, 
to  the  freight  depot  at  each  place  on  the  salesman's  route, 
brooms  in  such  quantities  as  would  in  their  opinion  be  suffi- 
cient to  supply  the  trade  at  such  point.  The  shipments  were 
so  timed  as  to  reach  the  salesman  on  his  arrival  at  each  place. 
From  the  shipments  so  made,  the  salesman  would  select  one 
or  two  brooms  as  samples,  and  with  these  go  around  and 
drum  the  town  for  orders,  taking  orders  only  from  merchants, 
tind  never  for  less  than  dozen  lots.  After  taking  all  such 
orders  as  he  could  get  in  the  place,  the  salesman  would  go  to 
the  freight  depot  and  there  "shape  up"  his  brooms,  and  fill 
the  orders  taken  by  delivering  the  goods.  It  further  appears 
that  this  method  of  selling  brooms  was  an  established  feature 
of  the  business  of  broom  manufacture,  rendered  necessary  to 
avoid  injury  to  the  brooms  by  bending  and  breaking  the  straw 
when  shipped  in  small  lots  from  the  factory. 

The  only  question  presented  here  is  whether  the  plaintiff  in 
error,  in  doing  the  acts  he  did  without  a  license,  came  ^vithin 
the  provisions  of  the  statute  quoted. 

It  was  conceded  by  the  Attorney-General  in  oral  argument, 
and  properly  so,  that  the  business  in  which  the  plaintiff  in 
error  was  engaged  was  not  within  the  spirit  of  the  act  in 
question.  Isot  do  we  think  that  it  is  clearly  within  the  letter 
of  that  law.  If  iihe  plaintiff  in  error  had  gone  from  place  to 
place  in  the  State  and  taken  orders  for  the  brooms  manufac- 
tured by  hie  principal,  and  sent  such  orders  to  the  latter  at  his 
place  of  business  in  Manchester  to  be  filled  by  him,  the  plaintiff 
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in  error  could  not  be  regarded  as  a  peddler.  Neither  would 
he  be  a  peddler,  if,  instead  of  sending  such  orders  to  his  prin- 
cipal to  be  filled,  he  had  notified  him  of  the  amount  of  brooms 
necessary  to  fill  the  orders  taken,  and  the  brooms  had  been 
shipped  to  him  from  the  factory ;  or  he  had  gone  to  the  factory 
and  gotten  the  goods  and  filled  the  orders  theretofore  taken 
by  him. 

In  the  case  of  Rex  v.  McKnight,  10  Bam.  &  Ores.  734,  the 
accused  was  in  the  employ  of  a  tea  dealer,  and  was  sent  by  his 
master  about  the  neighboring  country  once  every  fortnight 
soliciting  orders,  and  on  subsequent  occasions  was  sent  to  de- 
liver small  parcels  of  tea  in  pursuance  of  those  orders.  This 
was  held  not  to  be  an  exposing  for  sale,  or  a  carrying  to  sell, 
within  the  meaning  of  the  Hawkers'  and  Peddlers'  Act  so  as  to 
subject  the  defendant  to  a  penalty  for  trading  without  a  license. 

In  Village  of  Stamford  v.  Fisher,  140  K  Y.  187,  "35  N.  E. 
500,  the  defendant  had  a  wagon  with  which  he  made  trips  to 
the  village,  filling  his  previous  orders  and  taking  new  ones  at 
the  various  houses.  It  was  held  that  this  failed  to  establish  a 
violation  of  the  town  ordinance  prohibiting  all  persons  "from 
hawking  or  peddling  in  the  public  streets"  of  the  village. 

In  ComHh  v.  Ober,  12  Cush.  493,  it  was  held  that  it  was  not 
a  violation  of  the  Massachusetts  statute  concerning  hawking 
and  peddling,  for  an  agent  to  go  about  delivering  to  traders  in 
the  country  goods  made  by  his  principals  in  Boston,  which  had 
been  previously  ordered  by  such  traders.  See  also  ComHh  v. 
Farnum,  114  Mass.  167. 

In  ComHh  v.  Eichenberg,  140  Pa.  St.  158,  21  Atl.  258,  it 
was  held  that  one  who  travels  through  the  county  as  the  em- 
ployee of  a  store  kept  therein  and  without  a  license  solicits 
orders,  and  afterwards  delivers  goods  to  the  person  ordering, 
is  not  a  peddler  within  the  meaning  of  the  peddlers'  act  in- 
volved in  that  case. 
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In  State  v.  Franky  130  N.  C.  724,  41  S.  E.  785,  89  Am.  St. 
Rep.  885,  it  was  held  that  one  who  travels  from  house  to  house 
on  foot,  exhibiting  samples  of  goods  and  taking  orders  which 
he  sends  to  his  principals  in  another  State,  who  ship  them  to 
him  and  he  afterwards  delivers  such  goods,  is  not  a  peddler. 

The  plaintiff  did  not  carry  brooms  from  place  to  place  for 
sale.  He  was  merely  the  salesman  of  a  manufacturer  who  had 
a  regular  place  of  business,  and  who  shipped  from  the  factory 
to  each  point  the  salesman  visited  goods  to  fill  such  orders  as 
he  secured  at  such  place.  The  goods  with  which  orders  were 
filled  at  each  place  where  the  salesman  took  orders  were  shipped 
directly  from  the  factory  to  such  place,  and  not  from  one 
place  along  the  salesman's  route  to  another. 

The  mere  fact  that  brooms  were  shipped  from  the  factory, 
the  principal's  place  of  business,  so  as  to  enable  the  salesman 
to  fill  the  orders  after  they  were  taken  by  him,  instead  of 
having  the  goods  shipped  to  him  after  the  orders  were  taken, 
does  not,  it  seems  to  us,  work  such  a  change  in  the  character 
of  the  business  as  to  make  the  plaintiff  in  error  a  peddler 
within  the  meaning  of  our  statute,  where  such  a  method  of 
business  was  adopted,  not  for  the  purpose  of  evading  the  reve- 
nue laws,  but  because  that  mode  of  delivery  was  an  established 
feature  in  the  business  of  manufacturing  brooms. 

The  rule  is  universal,  except  where  otherwise  provided  by 
statute,  that  penal  statutes  are  to  be  construed  strictly,  and 
are  never  to  be  extended  by  implication.  This  rule  applies 
with  full  force  to  a  case  like  the  present,  for  while  the  statute 
6n  which  the  prosecution  is  based  is  a  revenue  law,  yet  in  so  far 
as  it  imposes  penalties  for  a  violation  of  its  prpvisions,  it  is  a 
penal  statute,  and  must  be  construed  accordingly. 

"No  man,"  said  the  court  in  Harris  v.  CornHh^  81  Va.  240, 
243,  59  Am.  Rep.  666,  "incurs  a  penalty  unless  the  act  which 
subjects  him  to  it  is  clearly  within  the  spirit  and  the  letter  of 
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the  statute  imposing  the  penalty."     Sutherland  on  Statutory 
Constr.,  sec.  348. 

It  follows  from  what  has  been  said  that  we  are  of  opinion 
that  the  judgment  complained  of  is  erroneous,  and  must  be  re- 
versed, and  the  prosecution  dismissed. 

Reversed, 
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MoCuE  V.  Commonwealth. 

January  26,  1905. 

1.  Criminal   Law — Competency   of   Grand  Juror — Plea   in  Abatement — 

Replication — Verdict. — ^Upon  an  issue  of  fact  made  cm  a  plea  in 
abatement  to  an  indictment,  to  determine  whetlier  or  not  a  grand 
Juror  was,  at  the  time  of  finding  an^dicment,  a  resident  of  the 
city  in  wliich  tlie  indictment  was  found,  tlie  verdict  of  the  Jury 
will  be  considered  in  this  court  as  upon  a  demurrer  to  evidence,, 
and  will  not  be  disturbed  if  there  was  evidence  in  the  case  suffi- 
cient to  sustain  it.  Where  no  right  of  the  priscmer  has  been 
prejudiced,  the  court  will  not  stop  to  enquire  whether  a  repli- 
cation  to  the  plea  should  have  concluded  to  the  country  instead 
of  with  a  verification. 

2.  Criminal  Law — Jurors — Competency — Opinions. — The  trend  of  recent 

decisions  is  in  the  direction  of  limiting  rather  than  extending 
the  disqualification  of  Jurors  by  reason  of  mere  opinion,  hence 
the  courts  enquire  into  the  character  of  that  opinion.  If  it  is  a 
decided  or  substantial  opinion  as  to  the  guilt  or  innocence  of  the 
accused,  no  matter  upon  what  ground  it  was  formed,  the  Juror 
is  incompetent,  but  if  the  opinion  is  merely  hypothetical,  and 
the  court  is  satisfied  from  an  examination  of  the  Juror  on  his 
voir  dire,  or  otherwise,  that  he  is  not  biased  or  prejudiced,  and 
that  he  can  give  the  prisoner  a  fair  and  impartial  trial  according 
to  the  law  and  the  evidence,  he  should  be  accepted.  No  fixed 
and  invariable  rule  can  be  laid  down  whereby  to  test  the  com- 
petency of  Jurors,  but  each  case  should  be  determined  by  its 
own  facts  and  circumstances,  and  great  weight  should  be  attached 
by  an  appellate  Court  to  the  opinion  of  the  trial  Judge. 

3.  Evidence — Admiasihility — Weight. — It  Is  for  the  court  to  determine 

what  evidence  should  be  admitted,  and'  for  the  Jury  to  determine 


Va.]  McCue's  Case.  871 


Syllabus. 


the  credibility  of  witnesses  and  the  weight  to  be  given  to  their 
testimony. 

4.  Evidence — Statements  by  Third  Persons — Efforts  of  Prisoner  to  Induce 

Denial — Accusation  by  Third  Person— Denial, — ^Where  evidence  haa 
been  introduced  of  a  statement  made  by  the  prisoner's  son,  which 
was  damaging  to  prison^'s  case,  a  subsequent  conversation  be- 
tween the  prisoner  and  his  son,  while  the  former  was  in  Jail 
charged  with  the  offense  to  which  the  statement  related,  may  be 
given  in  evidence  for  the  purpose  of  showing  that  the  prisoner 
endeavored  to  induce  his  son  to  deny  the  statement  attributed 
to  him;  and  the  fact  that  the  prisoner.  In  the  conversation  referred 
to,  denied  the  conduct  attributed  to  him  in  the  son's  statement 
does  not  render  the  son's  allegations  in  the  conversation  an  accu- 
sation of  a  third  person  denied  by  the  prisoner. 

5.  Evidence — Opinion  of  Expert — Matter  of  Common  Knotoledge. — That 

a  medical  expert  was  permitted  to  express  an  opinion  upon  a 
matter  of  common  knowledge  is  harmless  error.     ^ 

6.  EJviDENCB — Code,   Sec,   SS51 — Applicable   to    Criminal   Cases— Adverse 

Witness— Prior  Inconsistent  Statements.— SectXoa  S351  of  the  Code, 
as  amended  by  Acts,  1899-1900,  p.  124,  allowing  a  party  whose 
witness  has  unexpectedly  proved  adverse,  with  leave  of  the  court, 
to  prove  his  prior  inconsistent  statements,  applies  to  criminal 
as  well  as  civil  cases.  Its  language  is  broad  and  general,  and 
there  is  no  suggestion  on  its  face  to  limit  its  operation  to  civil 
cases.  While  it  is  true  that  the  statute  is  found  in  the  Code 
under  the  title  of  "Proceedings  in  Civil  Cases,"  yet,  in  the  same 
chapter  with  that  section,  there  are  other  sections  applicable  alike, 
by  their  terms,  to  criminal  and  civil  cases,  and  the  mere  colloca- 
tion of  that  section  cannot  be  permitted  to  over-ride  every  other 
consideration,  and  require  the  courts  to  confine  it  to  civil  cases, 
when  it  is  a  remedy  for  an  evil  as  great  in  criminal  cases  as  in 
civil,  and  the  consequences  of  which  may  be  even  more  serious. 

7.  Evidence — Impeaching  On€s  Own  Witness — Prior  Inconsistent  State^ 

ments — Details  of  Statement. — In  proving  the  prior  inconsistent 
statements  of  a  witness  who  has  unexpectedly  proven  adverse 
to  the  party  calling,  the  party  is  not  restricted  by  the  provisions 
of  Sec.  3351  of  the  Code  (1904)  to  proof  of  the  fact  that  such 
statements  were  made,  but  may  give  in  evidence  the  details  of 
such  statements. 

8.  Criminal  Law — Reasonable  Douht. — It  is  difficult,  if  not  ImpossiMe, 

to  define  ''reasonable  doubt,"  but  the  instructions  in  this  case 
fully  protected  the  prisoner's  rights  in  this  regard. 

9.  Instructions — Fully  Instructed. — It  is  not  error   to  refuse  an  In- 
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struction  when  the  jury  has  already  been  fully  and  correctly  in- 
structed on  the  point  upon  which  the  instruction  is  asked. 

10.  Instructions— "A'ine^y  and  Nine  Guilty  Ifeit."— The  expression  "it 

is  better  that  ninety  and  nine  guilty  persons  should  escape  than 
that  one  innocent  person  should  be  punished"  is  unobjectionable 
as  a  rhetorical  phrase,  but  is  of  no  value  as  a  guide  to  a  Jury 
in  reaching  a  conclusion,  and  it  is  not  error  to  refuse  to  so  in- 
struct a  jury  which  has  already  been  fully  and  correctly  instructed 
on  the  "presumption  of  innocence"  and  "reasonable  doubt" 

11.  Criminai.  Law — Assisting  Prosecution — Criticism — Reply, — ^The  right 
of  a  public  prosecutor  to  have  associated  with  him  an  attorney 
to  assist  in  the  prosecution  is  established  law  in  this  State,  and  is 
not  a  proper  subject  of  animadversion.  The  fact  that  such  aa 
assistant,  in  response  to  adverse  criticism  by  counsel  for  a 
prisoner,  replied  that  he  had  "refused  a  large  fee  in  this  case  to 
prosecute,"  is  not  good  cause  of  exception  or  objection  on  the 
part  of  the  prisoner. 

12.  Criminal  Law — Jurors — Reading  Newspapers — Waiving  Objection. — 
While  it  is  the  safer  and  better  practice  to  exclude  newspapers 
from  a  jury  sitting  in  a  felony  case,  yet,  when  the  court,  in  the 
presence  of  a  prisoner  and  his  counsel,  and  without  objection  on 
their  part,  at  the  instance  of  the  jury,  permits  them  to  have 
access  to  newspapers  under  instructions  that  they  i^ail  scrupu- 
lously avoid  reading  any  parts  of  said  papers  that  have  reference 
to  the  trial,  the  prisoner  cannot  after  verdict  make  objection  on 
that  account.  He  has  no  right  to  sit  mute,  prepared  to  abide  by 
the  results  if  favorable,  and  to  make  objection  if  adverse. 

18.  Criminal  Law — Writ  of  Eiror  not  Matter  of  Right — Refusal — Pre- 
cedent.— A  writ  of  error  to  the  judgment  of  a  trial  court  is  not 
one  of  the  rights  of  one  convicted  of  crime;  neither  is  It  a  part  of 
"due  process  of  law,"  nor  one  of  the  inalienable  rights  guaranteed 
by  the  Constitution.  It  is  a  right  regulated  entirely  by  statute, 
and,  under  the  statute  of  this  State,  it  is  as  much  the  duty  of  this 
court  to  deny  the  writ  when  the  decision  complained  of  is  plainly 
right,  as  it  is  to  grant  it  when  any  doubt  exists  as  to  the  pro- 
priety of  the  decision.  While  the  accused  is  entitled  to  a  fair 
and  impartial  trial,  yet  when  he  has  had  this,  and  has  been 
rightly  condemned,  the  safety  of  society  demands  that  the  ad- 
ministration of  justice  shall  be  swift  and  certain.  Nor,  where 
the  judgment  of  the  trial  court  is  plainly  right,  is  the  refusal 
of  a  writ  of  error  to  one  convicted  of  murder  of  the  first  degree 
an  innovation,  but  is  in  strict  accord  with  the  practice  in  this 
State  from   the  earliest  date  to  the   present  time. 
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Petition  for  a  writ  of  error  to  a  judgment  of  the  Corporation 
Court  of  the  city  of  Charlottesville,  sentencing  the  petitioner 
to  be  hanged. 

Denied. 

J.  Samuel  McCue  resided  in  the  city  of  Charlottesville, 
where  he  had  been  practicing  law  for  twenty  years  prior  to 
the  commission  of  the  offense  for  which  he  was  convicted.  He 
was  a  man  of  social  standing,  and  reputed  wealth.  His  family 
consisted  of  himself,  his  wife,  Fannie  Crawford  McCue,  and 
four  children,  three  boys  and  a  girL  The  eldest  of  these  chil- 
dren was  J.  William  McCue,  a  boy  of  about  seventeen  years 
of  age.  J.  Samuel  McCue  had  been  three  times  elected  mayor 
of  the  city — his  last  term  expiring  September  1,  1904. 

On  September  2,  1904,  he  left  home  on  a  trip  to  the  feity 
of  Washington,  and  on  the  same  day  his  wife  went  out  into 
the  country,  about  seven  miles  from  Charlottesville,  on  a 
social  visit.  About  five  o'clock  in  the  evening,  on  Sunday, 
September  4,  1904,  Mrs.  McCue  returned  to  her  home.  About 
an  hour  later,  on  the  same  day,  her  husband  returned  from 
Washington.  When  he  reached  home  his  wife  was  in  the 
parlor  entertaining  a  guest.  He  did  not  go  in  to  see  her,  and 
the  record  is  silent  as  to  the  character  of  their  meeting,  or 
whether  they  did  meet  prior  to  the  evening  meal.  Shortly 
after  supper  Mrs.  McCue  went,  unattended,  to  the  Presby- 
terian church,  several  blocks  from  their  home.  Soon  after 
that  J.  Samuel  McCue  also  went  to  church  and  occupied  the 
family  pew,  together  with  his  wife.  The  services  at  the  church 
seem  to  have  lasted  about  one^hour,  and  Mr.  and  Mrs.  McCue 
returned  to  their  residence  about  9  :15  o'clock.  The  weather 
was  warm  and  the  windows  and  doors  of  residences  were  open 
for  purposes  of  ventilation,  and  many  persons  were  sitting  on 
their  galleries. 
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After  Mr.  and  Mrs.  McCue  entered  the  house  they  pre- 
pared to  retire,  and  the  details  of  what  took  place  in  the  next 
few  minutes  is  unknown.  There  were  in  the  house  at  this 
time  Mr.  and  Mrs.  McCtie,  and  John  Perry,  a  colored  boy,  who 
occupied  a  servant's  room  on  the  second  floor  of  the  rear  part 
of  the  house,  which  was  shut  off  from  the  main  residence 
by  a  hall  door  generally  kept  locked.  The  son,  J.  William 
McCue,  was  in  the  city  of  Charlottesville,  but  had  not  then 
come  in,  nor  were  any  of  the  other  children  in  the  house.  The 
next  person  who  entered  the  house  was  Dr.  Frank  C.  McCue, 
a  brother  of  J.  Samuel  McCue,  who  was  a  practicing  physician 
in  the  city,  and  resided  three  and  one  half  or  four  squares  off. 
He  says  that  the  first  intimation  that  he  had  of  any  trouble 
was  about  9:15  or  9:30  P.  M.  on  September  4;  that  he  and 
his  lamily  had  gone  up  stairs  to  retire,  and  that  he  was  nearly 
undressed  when  the  telephone  rang  5  that  he  went  to  the  'phone 
and  recognized  his  brother's  voice,  who  said:  "Frank,  come 
down  right  quick,  somebody  is  in  the  house,  has  knocked  me 
senseless,  and  has  probably  shot  Fannie."  Dr.  McCue  says  he 
hung  up  the  receiver  quickly,  went  to  his  room,  dressed,  \vith 
his  wife's  assistance,  and  started  to  his  brother's  house.  As  he 
started  out  he  asked  his  wife  for  his  pistol,  but  recalled  that; 
he  had  loaned  it.  He  went  to  his  brother's  house,  went  up 
the  front  steps,  and,  finding  the  door  ajar,  pushed  it  open  with 
his  emergency  grip.  The  first  person  he  saw  was  the  colored 
boy,  John  Perry,  going  from  him  toward  the  stairs.  He  did 
not  take  off  his  hat,  and  kept  his  grip  in  his  hand.  There  was 
a  low  light  in  the  hall.  He  met  his  brother  on  the  steps,  a 
little  above  the  centre  of  the  stairway.  There  was  a  dim  light 
in  his  brother's  room  on  the  upper  floor.  His  brother,  J. 
Samuel  McCue,  had  on  a  pair  of  dark  trousers,  a  pair  of  slippers 
and  an  undershirt.  There  was  a  wound  on  his  brother's  right 
cheek,  and  some  blood  on  the  right  side  of  his  face.     He  did 
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not  reply  to  several  of  Dr.  McCue's  questions,  but  seemed  daaed, 
and  would  give  no  definite  history  of  the  case.  He  pushed 
Dr.  McCue  back,  and  said:  "Go  on  and  find  Fannie."  Dr. 
McCue  went  up  the  steps,  put  down  his  grip,  took  matches 
and  struck  a  light.  About  that  time  Policeman  Grady  arrived 
and  came  up  the  steps  before  Dr.  McCue  made  the  first  light. 
There  was  an  odor  and  fumes  of  powder  in  the  upper  hall, 
and  water  running  in  the  bathroom  at  the  rear  end  of  the  hall. 
Going  into  the  bathroom,  he  struck  a  light,  and  asked  John 
Perry,  the  colored  boy  who  was  with  him,  where  the  gas  jet 
was.  Perry  said  behind  the  door.  After  lighting  the  gas  jet, 
the  first  thing  he  saw  was  the  body  of  Fannie  McCue,  wife 
of  J.  Samuel  McCue,  lying  in  the  bath-tub.  She  was  pulseless 
and  lying  almost  stretched  out — right  leg  dra^vn  out  against 
the  base  of  the  tub,  and  left  knee  raised,  with  her  gown  float- 
ing above  her  body.  The  water  was  within  four  inches  of  the 
top  of  the  tub,  but  did  not  cover  her.  Her  mouth  was  par- 
tially open,  but  no  water  had  entered  her  body.  There  was 
no  discoloration  of  the  water.  She  was  lifted  out  of  the  tub 
by  Dr.  McCue,  Grady  and  John  Perry,  and  laid  on  a  rug  on 
the  bath-room  floor. 

At  a  post  mortem  examination  held  later  during  the  night 
there  was  found  on  the  deceased  an  incised  wound  on  the 
nose,  from  which  a  small  amount  of  blood  had  flown,  but  no 
bones  were  broken.  The  right  ear  was  cut  almost  in  two,  as 
if  a  lick  had  been  struck  from  above  downward  and  backward. 
It  skinned  the  ear,  and  cut  it  in  two  for  a  short  space,  perhaps 
one-half  an  inch.  There  was  a  marked  contusion  on  the  front 
and  back  of  the  ear.  The  wound  was  such  as  might  have  been 
made  by  a  baseball  bat,  and  would  probably  have  produced 
insensibility.  There  were  finger  prints  on  her  throat — ^four 
on  one  side  and  one  on  the  other — as  if  she  had  been  choked. 
These  could  only  have  been  made  during  life.     On  the  back  of 
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the  head  there  was  a  slight  cut — ^perhaps  a  quarter  of  an 
inch — which  might  have  been  made  after  death  by  falling  into 
the  bath-tub,  and  there  was  a  gimshot  wound  in  the  chest, 
which  went  in  practically  solid,  and  must  have  been  made  at 
close  range,  as  the  wound  was  full  of  powder.  The  physicians 
who  made  the  examination  were  of  opinion  that  the  gunshot 
wound  produced  practically  instantaneous  death.  They  were 
also  of  opinion  that  Mrs.  McCue  could  not  have  gotten  into 
the  bath-tub,  in  the  position  in  which  she  was,  after  recei\ing 
that  wound,  and  that  the  range  of  the  woimd  was  such  that  it 
was  impossible  for  it  to  have  been  made  while  she  was  lying 
in  the  bath-tub. 

The  prisoner  gave  various  accounts  as  to  what  had  happened. 
To  one  witness,  among  the  first  to  get  to  the  house,  he  said: 
"A  burglar  has  shot  and  killed  Fannie,  and  has  escaped,"  and 
when  asked  about  the  slight  wound  on  his  face,  replied :  "The 
rascal  must  have  shot  me  too.''  When  his  son  William  ar- 
rived he  said:  '*Your  mother  is  dead — a  burglar  has  killed 
her."  He  said  to  Policeman  Grady  that  some  one  had  nearly 
killed  him,  and  had  probably  killed  Fannie.  He  further  said 
that  he  was  "undressing  when  he  heard  a  rattling,  and  looked 
around.  He  saw  a  dirty,  greasy  man,  as  if  a  railroad  man. 
He  reached  for  his  gim,  but  the  man  got  hold  of  hira  before 
he  got  the  gun  and  got  it  in  position."  They  had  a  tussle  before 
he  was  knocked  out.  He  stated  that  his  wife  was  in  the  room 
when  the  man  came  in.  To  another  witness  he  said  that  he 
heard  a  noise  in  the  hall  and  went  out  and  grappled  with  the 
man;  that  he  backed  away  from  the  man,  and  went  and  got 
his  gun.  As  he  returned  with  the  gun  the  man  knocked  him 
down  and  got  the  gun.  To  another  witness  he  stated  that 
some  one  had  entered  his  room,  knocked  him  senseless  and 
shot  his  wife.  He  said  he  was  in  front  of  a  chiffonier  and  his 
Avife  near  the  bureau ;  that  he  tried  to  get  his  gim  out  of  the 
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case  when  the  man  knocked  him  senseless  and  took  the  gun. 
To  another  witness  he  stated  that  his  wife  was  prepared  for 
bed,  and  that  he  had  on  his  undershirt;  that  the  lights  were 
turned  low ;  and  that  he  heard  a  soimd  like  a  click  and  turned 
and  saw  a  man;  that  he  went  to  his  chiffonier  where  he  kept 
his  pistol,  but  the  pistol  had  been  removed;  that  he  reached 
for  the  gun  which  was  in  the  comer.  When  he  got  the  gun 
he  was  struck  by  a  bat  or  some  object,  and  he  knew  nothing 
further  after  that.''  At  a  later  time  he  stated  to  another  wit- 
ness that  he  saw  a  man  in  the  mirror  as  he  (McCue)  was  stand- 
ing in  front  taking  the  buttons  out  of  his  shirt;  that  his  wife 
was  then  in  the  bath-room;  that  he  went  and  got  his  gun,  put 
two  shells  in  it  and  started  to  the  door,  but  when  he  got  to  the 
door  he  was  struck  and  knocked  senseless.  He  described  the 
man  as  a  dirty,  greasy  looking  white  man.  The  testimony  of 
the  prisoner  at  the  coroner's  inquest  was  not  introduced  on 
his  trial. 

Just  outside  of  the  bath-room  door,  in  the  hall,  there  was 
found  a  pump  gun,  which  was  identified  as  belonging  to  the 
prisoner.  This  gun  was  picked  up  by  the  negro  boy,  John 
Perry,  who  ejected  an  empty  shell  from  the  magazine.  Just 
inside  the  bed-room,  standing  in  one  comer,  was  found  a  base- 
ball bat,  which  was  identified  as  belonging  to  one  of  the  boys 
of  the  family.  This  bat  had  stains  on  it  at  the  large  end  which 
appeared  to  be  blood.  No  blood  stains  were -found  in  the  bed- 
room, nor  in  the  hall  leading  therefrom  to  the  bath-room, 
although  diligent  search  was  made  therefor.  Numerous  blood 
spots  were  found  on  the  prisoner's  undershirt,  a  number  of 
which  had  been  washed,  or  had  at  least  come  in  contact  with 
water. 

Although  the  bath-room  was  examined  for  traces  of  the  crim- 
inal on  the  night  of  the  murder  and  none  were  found,  during 
the  next  day  a  piece  of  undershirt  was  found  there,  which  was 
shown  by  witnesses  for  the  Commonwealth  to  correspond  with 
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the  undershirt  worn  by  the  prisoner  the  night  before— being 
of  same  quality  and  material.  The  chain  stitch  and  the  thread 
hanging  to  the  piece  were  torn  from  the  back  of  the  shirt,  and 
that  piece  was  missing  from  the  shirt  worn  by  the  prisoner  the 
night  of  the  murder.  The  thread  of  the  piece  matched  that  of 
the  shirt,  and  the  chain  stitch  seemed  to  be  the  same.  The 
piece  corresponded  with  the  shirt. 

Mrs.  McCue  wore  her  finger-nails  long.  One  of  these  wm 
found  broken  and  turned  back.  Screams  of  a  woman  were 
heard  by  one  witness  in  the  McCue  residence,  and  later  a 
shot.  The  prisoner  gave  no  alarm,  but  called  a  lady  over  the 
'phone,  and  also  claimed  to  have  called  in  the  same  way  his 
brother,  Dr.  McCue,  but  the  latter  was  questioned  by  the  Com- 
monwealth. The  first  alarm  was  given  from  the  central  tele 
phone  office.  Nothing  was  stolen  from  the  residence,  and  there 
was  no  other  evidence  of  attempted  burglary. 

The  physicians  also  gave  the  prisoner  a  thorough  examina- 
tion, but  could  find  no  wounds  upon  his  person,  except  an 
abrasion  of  the  skin  on  one  side  of  his  face,  such  as  a  boy 
would  receive  from  scraping  his  knee  against  a  brick,  or  such 
as  usual  with  foot-ball  players.  They  expressed  the  opinion  that 
this  could  not  have  been  caused  by  a  lick  from  a  base-ball  bat, 
and,  by  whatever  instrument  inflicted,  it  would  not  have  caused 
unconsciousness.  His  scalp  and  body  were  carefully  examined, 
but  no  other  wounds  or  bruises  could  be  found  upon  him. 

The  theory  of  the  defense  was  that  the  husband  had  been 
struck  with  a  sand-bag,  or  something  of  that  kind,  and  knocked 
senseless,  and  afterwards  the  wife  had  been  shot,  and  that  this 
had  been  done  by  some  person,  either  for  the  purpose  of  burg- 
lary or  for  revenge. 

There  was  ovidenee  tending  to  show  that  the  domestic  rela- 
tions of  the  husband  and  wife  had  not  been  pleasant  for  several 
years  past.  There  was  also  evidence,  however,  tending  to  show 
the  contrary,  and  letters  of  both  husband  and  wife  of  the  most 
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affectionate  kind,  during  the  years  1899  and  1900,  and  one  as 
late  as  1901,  were  introduced  in  evidence.  It  also  appeared 
that  the  husband  carried  upwards  of  $60,000  of  insurance  on 
his  life,  payable  to  his  wife,  if  living  at  the  time  of  his  death. 
Most  of  these  policies  were  taken  out  during  the  two  or  three 
vears  immediately  preceding  the  murder — one  of  them  for 
$10,000  in  the  year  1904. 

Circumstances  strongly  pointed  to  the  husband  as  the  mur- 
derer of  his  wife.  On  Tuesday,  September  6,  Mrs.  McCue  was 
buried.  On  Wednesday  afternoon,  September  7,  J.  Samuel 
McCue  was  arrested  on  a  warrant  charging  him  with  the  mur- 
der of  his  ^vife.  Subsequently,  he  was  indicted,  tried,  and 
convicted  of  the  offense. 

The  time  for  the  execution  was  fixed  for  January  20,  1905. 
When  the  Court  of  Appeals  convened  in  Richmond,  January 
5,  1905,  an  elaborate  petition,  covering  124  printed  pages,  was 
2>resented  to  the  court,  asking  for  a  writ  of  error.  Forty-five 
bills  of  exception  had  been  filed  during  the  trial.  On  January 
12,  1905,  the  court  unanimously  refused  a  writ  of  error,  on  the 
ground  that  the  judgment  of  the  trial  court  was  plainly  right. 
Thereafter  an  amended  petition,  or  a  petition  in  the  nature  of 
a  petition  for  a  rehearing  was  filed,  and,  as  the  day  fixed  for 
the  execution  was  very  near  at  hand,  the  Governor,  at  the  re- 
quest of  the  court,  granted  the  prisoner  a  reprieve  until  Feb- 
ruary 10,  1905.  On  January  26,  1905,  the  court  handed  down 
the  present  opinion,  unanimously  refusing  a  writ  of  error.  The 
prisoner  was  executed  February  10,  1906.* 

*  NOTB  BT  THB  RcpoBTCB.— Immediately  after  the  execution,  the  following  signed 
paper  was  giyen  out  by  the  late  spiritual  adYlsers  of  the  prisoner : 

**  J.  Samuel  McCue  stated  this  morning  In  our  presence  and  requested  us  to  make 
public  that  he  did  not  wish  to  leave  this  world  with  suspicion  resting  on  any  human 
being  other  than  himself;  that  he  alone  is  responsible  for  the  deed,  impelled  to  it  by 
An  evil  power  beyond  his  control ;  and  that  he  recognized  his  sentence  as  just. 

(Signed)  "GEORGE  L.  PBTRIE. 

"HARRY  B.  LEE, 
"JOHN  B.  TURPIN. 
"  CHABLbTTBSviLLB,  Va.,  February  10th." 
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When  this  case  was  first  called,  the  prisoner,  in  proper  pe^ 
son,  pleaded  in  abatement  that  one  of  the  members  of  the 
grand  jury  which  found  the  indictment  was  not,  at  the  time 
of  finding  the  indictment,  and  had  not  been  for  one  year  prior 
thereto,  a  resident  of  the  city  of  Charlottesville,  and  was,  there- 
fore, incompetent  to  serve.  The  plea  concluded  with  a  verifi- 
cation, and  prayer  of  judgment.  The  prisoner,  by  counsel, 
^'asked  for  a  jury  to  try  the  matters  contained  in  the  sworn 
plea."  To  this  plea  the  attorney  for  the  Commonwealth  filed 
the  following  replication: 

**And  thereupon,  Frank  Gilmer,  attorney  for  the  Conunon- 
wealth  for  the  city  of  Charlottesville,  who  prosecutes  for  the 
Commonwealth  in  this  behalf,  says  that,  notwithstanding  any- 
thing by  the  said  J.  Samuel  McCue  in  pleading  alleged,  this 
court  ought  not  to  be  precluded  from  taking  cognizance  of  the 
indictment  aforesaid,  because  he  says  Hhat  Henry  L.  Lyman, 
one  of  the  members  of  said  grand  jury,  was,  at  the  time  of  the 
finding  of  said  indictment,  and  had  been  for  one  year  prior 
thereto,  a  resident  of  the  said  city  of  Charlottesville,  Virginia^ 
and  could,  therefore,  legally  act  as  a  member  of  said  grand 
jury.'  And  so  the  said  Frank  Gilmer,  attorney  for  the  Com- 
monwealth, as  aforesaid,  says  that  the  said*  indictment  is  legal 
and  valid,  and  this  he  is  ready  to  verify.  Wherefore,  he  prays 
judgment,  and  that  the  said  J.  Samuel  McCue  may  answer  to 
this  said  indictment. 

"FKANK  GILMER, 
"Atty.  for  the  Commonwealth  for  the  City  of  Charlottesville.'' 

The  prisoner,  by  coimsel,  objected  to  the  filing  of  this  re- 
plication, but  declined  to  state  his  reasons  therefor,  and  there- 
upon the  court  overruled  the  objection,  and  the  prisoner  ex- 
cepted. "Thereupon,  the  prisoner  having  asked  that  the  issue 
of  fact  set  up  in  said  plea,  and  denied  in  said  replication,  be 
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tried  by  a  jury,"  the  court  directed  a. jury  to  be  summoned 
for  that  purpose  to  the  next  day.  On  the  next  day,  the  follow- 
ing proceedings  were  had  on  the  plea  in  abatement : 

(Sept.  22,  1904.) 
Commonwealth 

V. 

J.  Samuel  McCue. 

"This  day  came  the  attorney  for  the  Commonwealth,  and 
the  prisoner  was  led  to  the  bar  in  the  custody  of  the  jailor  of 
this  court,  and  the  City  Sergeant,  having  returned  the  writ  of 
ventre  facias^  together  with  the  names  of  sixteen  persons  sum- 
moned by  him  and  taken  from  the  list  furnished  by  the  clerk 
of  the  court  (which  said  list  was  drawn  by  the  clerk  of  this 
court  in  the  presence  of  the  judge  of  said  court),  and  a  panel 
of  sixteen  jurors  appeared  in  court,  and,  after  due  and  legal 
examination  on  oath  by  the  judge  as  to  their  fitness  as  jurors^ 
fourteen  of  the  panel  summoned  were  found  free  from  all  legal 
exceptions,  and  in  all  respects  qualified  to  act  as  jurors,  and  it 
is  ordered  by  the  court  that  the  clerk  issue  venire  facias  No. 
2  for  two  persons  to  be  summoned  from  the  bystanders,  which 
was  accordingly  done,  and,  the  said  venire  fa^ia^  No.  2,  being 
duly  executed  by  the  City  Sergeant,  and  after  due  and  legal 
examination  on  oath  by  the  judge  as  to  their  fitness  as  jurors^ 
the  two  of  the  panel  summoned  were  found  free  from  all  legal 
exception,  and  in  all  respects  qualified  to  act  as  jurors  which 
completed  the  panel  of  sixteen  qualified  jurors,  from  which 
panel  four  names,  to-wit,  J.  S.  Burnley,  Thomas  O.  Towell, 
C.  V.  Lang  and  A.  L.  Stevens,  were  stricken  from  the  list  by 
the  prisoner.  And  the  remaining  twelve,  to-wit,  L.  E.  Wat- 
son, L.  A.  King,  J.  J.  Letterman,  S.  J.  Florence,  E.  F.  Mark- 
wood,  E.  T.  Jessup,  W.  J.  Tyson,  Jr.,  Maynadier  Mason, 
Quintus  Tinder,  M.  E.  Norris,  O.  E.  Hawkins,  and  J.  P,  El- 
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lington,  constituted  the  jury  who  were  sworn  to  well  and  truly 
try  and  determine  the  following  issue,  made  up  and  presented  to 
them  by  the  court,  as  the  issue  created  by  the  plea  in  abatement 
filed  by  the  prisoner,  and  the  replication  thereto  filed  by  the 
attorney  for  the  Commonwealth:  ^Was  Henry  L.  Lyman,  at 
the  time  of  the  finding  of  the  indictment  of  the  Common' 
wealth  V.  J.  Samuel  MeCue  for  a  felony,  to-wit,  September 
19,  1904,  a  resident  of  the  city  of  Charlottesville,  Virginia, 
and  had  he  been  such  resident  for  one  year  prior  to  such  time  ( 
Thereupon  the  prisoner,  by  counsel,  moved  the  court  to  quash 
the  two  writs  of  venire  facias,  but  declined  to  state  any  rea- 
sons for  such  motion,  which  motion  the  court  overruled.  There- 
upon the  prisoner,  by  counsel,  objected  to  the  issue  the  jury 
was  sworn  to  try,  but  declined  to  state  any  reason  therefor, 
which  objection  the  court  overruled.  And  the  jury,  hamg 
heard  the  evidence,  retired  to  their  room  to  consider  of  their 
verdict,  and  after  some  time  returned  into  court  with  a  verdict 
as  follows :  'We,  the  jury,  find  that  Henry  L.  LjTnan  was  a 
resident  of  the  city  of  Charlottesville,  Virginia,  at  the  time  of 
the  finding  of  the  indictment  of  the  Commonwealth  v.  /.  Sam- 
uel McCue,  to-wit,  September  19,  1904,  and  had  been  such  resi- 
dent for  one  year  prior  to  such  time.  E.  O.  Hawkins,  Foreman.' 
Whereupon,  the  prisoner,  by  coimsel,  moved  the  court  to  set 
aside  the  verdict  as  contrary  to  the  law  and  evidence,  which 
motion  the  court  overruled,  and  thereupon  the  court  refused 
to  quash  the  indictment,  and,  on  motion  of  prisoner,  by  counsel, 
and  with  the  consent  of  the  attorney  for  the  Commonwealth, 
this  case  is  continued  until  Tuesday  morning  next,  September 
27,  1904,  at  ten  o'clock.  Thereupon,  the  prisoner  was  re- 
manded to  jail.^' 

Objection  was  made  to  two  jurors — J.  G.  Stockdell  and  Jud. 
B.  Wood — who  were  accepted  on  the  panel.    The  statements 
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of  Stockdell  are  set  out  in  the  opinion  of  the  court.  Those  of 
Wood  were  as  follows: 

By  the  Court: 

Q.  Have  you  been  a  resident  of  the  State  of  Virginia  for 
the  past  two  years,  and  of  the  city  of  Richmond  for  the  past 
year? 

A.  I  have. 

Q.  Have  you  formed  or  expressed  any  opinion  as  to  the  guilt 
or  innocence  of  the  prisoner  at  the  bar? 

A.  I  have. 

Q.  How  is  that  opinion  formed — from  what  source? 

A.  Formed  from  reading  the  newspapers. 

Q.  Could  you  dismiss  that  opinion  from  your  mind,  hear  this 
case  according  to  the  evidence  produced  before  you,  and  give  a 
fair  and  impartial  verdict,  according  to  the  evidence  ? 

A.  I  think  I  could. 

Q.  Do  you  think  you  could  enter  into  the  trial  of  the  case, 
dismissing  that  opinion  and  give  the  prisoner  the  presumption 
of  innocence,  knowing  the  burden  of  proving  him  guilty  is  upon 
the  Commonwealth — ^give  him  a  fair  and  impartial  trial? 

A.  Yes,  sir.    Sorry  to  say  so,  but  think  I  could. 

Q.  Are  your  opinions  of  such  a  character  as  to  prevent  your 
finding  a  verdict  in  a  case  punishable  with  death? 

A.  Xot  at  all.  I  am  very  sorry  to  answer  as  much,  but 
cannot  help  it. 

Q.  Well,  sir,  it  is  a  manly  thing  to  do. 

A.  I  have  not  expressed  an  opinion. 

By  Mr.  Harmon  (for  the  prisoner) : 

Q.  I  understand  your  opinion  as  formed  is  from  reports 
published  in  the  newspapers? 

A.  Yes,  dr. 

Q.  Have  those  reports  caused  a  very  decided  opinion? 

A.  Well,   unfortunately,   I   have   read   a   little   law,   an«l 
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while  I  know  that  all  that  comes  in  the  newspapers  is  not 
proper,  yet  I  have  formed  a  decided  opinion  on  the  subject, 
which  is  on  what  I  conceive  to  be  the  case.  I  am  not  a  lawyer, 
but  still  I  have  read  a  little  law. 

Q.  And  you  say  that  is  rather  a  decided  opinion? 

A.  Yes,  sir.  Well,  it  is  an  opinion,  and  it  is  a  decided 
opinion  on  the  evidence,  or  on  what  I  conceive  to  be  the  evi- 
dence. 

Q.  As  I  understand,  if  you  went  on  tHe  jury  you  woidd  go 
with  bias  in  your  mind? 

A.  Well,  I  would  feel,  if  1  were  put  on  the  jury,  I  would 
consider  the  evidence  as  offered  in  the  trial  and  decide  purely 
on  that.  I  think  I  have  character  of  mind  and  sufficient  firm- 
ness to  do  that.  Of  course,  I  would  have  to  leave  everything 
else  out  that  1  have  read  and  commence  over  anew. 

Q.  Still,  as  I  understand  you,  you  would  go  upon  the  jury 
with  rather  a  fixed  opinion  in  your  mind? 

A.  Well,  I  have  an  opinion  based  on  what  I  have  read.  Of 
course,  that  opinion  was  not  formed  like  I  would  form  it  if  I 
were  on  the  jury.  But  I  think  in  my  mind^  of  course,  I  have 
formed  an  opinion,  and  don't  think  any  sensible  man  could  read 
the  papers  without  forming  an  opinion,  and  perhaps  a  decided 
opinion ;  but  I  don't  think  I  am  so  biased  that  I  could  not  be 
changed,  and  change  with  ease,  if  necessary,  according  to  the 
evidence. 

By  Mr.  Lee  (for  the  prisoner) : 

Q.  Mr.  Wood,  if  you  went  upon  the  jury  now,  as  I  under- 
stand you,  you  would  go  upon  the  jury  with  an  opinion  in  your 
mind,  would  you  not  ? 

A.  Yes,  sir. 

Q.  Would  it  require  evidence  to  remove  that  opinion  from 
your  mind,  and  change  thet  view  which.  :you  have  already  in 
this  case?  . 
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A.  I  think  it  woiild. 

Q.  It  would  require  evidence  ? 

A.  Yes,  sir. 

Q.  Then,  to  that  extent,  you  would  go  on  the  jury  with  your 
mind  made  up,  and  to  the  extent  it  would  require  evidence  to 
change  that  opinion,  you  would  go  upon  the  jury  biased,  would 
%  ou  not,  to  that  extent  ? 

A.  Yes,  sir. 

Q.  So  that  you  would  have  some  bias  at  the  time  you  entered 
upon  the  discharge  of  your  duties  of  juror,  although  that  bias 
might  be  removed  by  evidence  which  you  would  hear  ? 

A.  Yes,  sir. 

Q.  All  right;  we  do  not  care  to  ask  you  any  further  ques- 
tion. 

By  the  Court: 

Q.  Mr.  Wood,  if  you  went  upon  the  jury  could  you  dismiss 
your  previous  opinions,  hear  the  evidence,  and  decide  solely  ac- 
cording to  that  evidence  ? 

A.  I  could. 

Q.  I  think  he  is  a  competent  juror. 

A.  I  am  very  sorry,  Judge,  that  I  have  to  talk  that  way. 

Mr.  Lee :  We  except  to  Mr.  Wood. 

By  the  court : 

Q.  I  asked  you  the  question  if,  in  a  proper  case,  you  could 
bring  in  a  verdict  in  a  case  punishable  with  death,  and  believe 
you  answered  yes  ? 

A.  Yes,  sir. 

Q.  Take  a  seat. 

Mr.  Lee :  We  except  to  this  juror. 

Exception  was  also  taken  to  the  action  of  the  court  in  ex- 
cluding from  the  panel  Frank  K.  Tyler,  who  was  a  compe- 
tent juror.  It  is  unnecessary  to  state  the  evidence  on  this 
point,  as  it  is  not  assignable  error.    See  Fishhurne^s  Cdse,  post, 

J.  William  McCue,  the  prisoner's  son,  was  offered  as  a  wit- 
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ness  on  behalf  of  the  Commonwealth.  Soon  after  his  exam- 
ination began,  counsel  for  the  Commonwealth  announced  that 
they  were  taken  by  surprise  by  the  prisoner's  testimony,  and 
asked  to  be  allowed  to  examine  him  according  to  the  rules  a|)- 
plicable  to  cross-examination,  and  this  request  was  granted. 
The  extent,  character,  and  details  of  this  examination  will  best 
appear  from  the  examination  itself. 

J.  William  McCue  stated  that  he  was  the  oldest  son  of  J. 
Samuel  McCue,  and  would  be  seventeen  years  old  in  December. 
The  night  his  mother  was  killed  he  was  on  Main  street.  His 
mother  went  to  Ked  Hill  the  Friday  evening  before  she  was 
killed,  and  his  father  took  the  fast  train,  Xo.  4,  on  the  C.  & 
O.,  and  he  did  not  know  exactly  where  he  went.  His  father 
left  that  Friday,  before  his  mother  was  killed,  on  the  C.  A:  0. 
train  going  east.  She  returned  about  5  P.  M.  Sunday,  and  he 
(William)  met  her  at  the  Union  Station  with  a  buggy,  and 
drove  her  home.  He  then  went  to  his  father's  office,  and  read 
the  papers,  when  his  father  came  into  the  office  down  street, 
and  they  drove  home.  His  father  arrived  about  an  hour  after 
his  mother.  His  father  entered  his  house  from  the  rear,  com- 
ing through  the  back  door  near  the  kitchen,  and  went  into 
the  house.  He  (William)  was  at  home  during  the  absence 
of  his  parents,  and  his  sister  was  with  his  mother  and  his 
brothers  at  Mr.  Browning's.  His  sister  always  went  with  his 
mother.  Ruby  (J.  Samuel  McCue's  daughter)  was  left  at  Red 
riill  for  a  couple  of  days.  His  father  had  written  to  him  that 
he  would  be  home  Saturday  or  Sunday.  John  Perry  was  the 
manservant  on  the  premises  that  night,  and  staid  in  the  ser- 
vant's room  over  the  kitchen.  The  door  leading  from  the  v^r- 
vant's  room  to  dwelling  at  the  head  of  the  passage  near  both 
rooms  was  locked  that  night,  and  John  Perry  could  not  pos- 
sibly have  gotten  in  the  house.  His  father  had  three  guns. 
Sometimes   they  kept   one  in   witness'   room,   and   the  other 
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two  staid  in  his  room  right  beside  the  wardrobe,  near  the  chif- 
fonier. When  showTi  the  pump  gun  that  was  found  in  the 
upper  hall  he  identified  it  as  one  of  his  father's  guns.  Some- 
times the  guns  were  just  set  down  loaded.  He  had  done  that 
often.  He  could  not  say  if  the  pmnp  gun  was  loaded  that 
night.  He  had  left  it  loaded.  His  father  never  gave  any  par- 
ticular instructions  as  to  leaving  them  loaded  or  unloaded. 
The  base-ball  bat  shown  him  he  identified  as  one  that  gen- 
erally staid  in  the  yard.  He  did  not  know  where  it  was  that 
evening,  and  had  never  seen  it  in  the  house.  It  generally  staid 
at  the  woodpile.  The  last  time  he  saw  it,  it  was  in  the  garden 
below  the  woodpile.  It  belonged  to  his  little  brother.  The 
cartridges  for  the  guns  were  lying  all  around  the  house — no 
special  place  at  all.  He  had  a  few  in  his  wardrobe,  some  in 
the  closet  there  and  in  the  hall,  and  some  in  his  room — mostly 
in  his  room — no  definite  place  for  them.  He  remained  at  home 
when  he  came  with  his  father  that  evening.  His  mother  was 
in  the  library  when  his  father  came,  he  thought,  with  a  lady 
friend.    That  was  about  fifteen  or  forty-five  minutes. 

Q.  Did  you  remain  to  supper? 

A.  Yes,  sir. 

Q.  I  wish  you  would  state  to  the  jury  what  happened  be- 
tween your  mother  and  father  at  the  supper  table,  or  during 
tlie  supper,  and  just  after  that ;  just  tell  them  about  it  ? 

A.  We  talked  there  in  a  general  way;  just  anything  that 
would  come  up ;  any  question  at  all ;  just  talking.  I  know  they 
asked  me  about  the  horses,  and  the  negro^who  worked  for  us 
had  taken  our  horses  and  driven  them  to  Keswick,  and  she  told 
me  that  she  did  not  want  her  phaeton  to  go  there  again, 
driven  by  the  negro  man,  and  she  reprimanded  me  for  that, 
and  then  my  father  came  do^vn  afterwards  from  her  room,  and 
be  told  me  he  never  wanted  this  man  to  take  those  horses  out, 
that  he  was  tired  of  this  nonsense. 
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Q.  During  supper,  did  you  or  not  go  out  on  the  porch,  or 
on  the  front  of  the  house? 

A.  No,  sir;  I  was  right  there  all  the  time  at  the  supper 
table;  all  the  time  they  were. 

Q.  When  did  you  get  up  and  leave? 

A.  I  and  my  father  and  mother  all  left  the  table  about  the 
same  time.  I  think  my  mother  was  the  last  to  leave,  because 
she  had  some  other  work  to  do  there. 

Q.  Since  the  death  of  your  mother,  state  whether  or  not  you 
have  visited  your  father  in  the  jail  ? 

A.  I  have  visited  him  several  times;  as  often  as  I  could. 

Q.  State  whether,  before  his  arrest,  you  staid  with  him  at 
the  house  and  saw  him  at  home  ? 

A.  Yes,  sir;  I  saw  him  at  the  house  and  staid  there. 

Mr.  Woods,  for  the  Commonwealth:  If  your  honor  please, 
I  have  never  interviewed  the  witness  for  good  reasons,  but  the 
witness  has  made  a  statement  that  is  entirely  different,  and 
has  entirely  surprised  me  in  this  matter,  because  I  was  advised 
by  reputable  people  that — 

Mr.  Lee,  of  counsel  for  prisoner :  I  take  it,  Mr.  Woods,  that 
it  is  not  necessary  to  go  any  farther.  If  you  are  taken  by  8U^ 
prise,  of  course,  you  are  entitled  to  avail  yourself  of  the  law 
regulating  that. 

Mr.  Woods:     Certainlv,  sir. 

Q.  William,  on  Tuesday  morning  after  your  mother  was 
killed,  didn't  you  tell  Earnest  Crawford  and  Albert  Baldwin, 
on  the  porch  or  under  that  big  oak  tree,  under  that  end  of  the 
porch,  sitting  on  the  step,  or  on  the  porch,  that  your  father 
and  mother  had  had  frequent  and  many  violent  quarrels? 

Mr.  Lee:  We  object  to  that  question,  for  the  reason  that 
counsel  has  never  laid  the  foundation  for  asking  that  kind  of  a 
question.    He  has  never  asked  the  witness  that  question  at  all. 

Mr.  Woods:  I  am  asking  it  now. 

Question  withdrawn. 
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Q.  I  will  ask  you  this  question :  State  whether  or  not,  prior 
to  this  murder  of  your  mother,  your  father  and  mother  had 
had  frequent  and  violent  quarrels? 

A.  No,  sir. 

Q.  Did  not  you  state  to  Earnest  Crawford,  your  uncle,  and 
Albert  Baldwin,  on  the  porch  on  Tuesday  morning  after  your 
mother  was  killed,  that  they  had  had,  before  the  killing,  many 
quarrels  and  bad  quarrels  ? 

A.  Ko,  sir. 

Q.  You  deny  that  you  told  them  that  ? 

A.  Yes,  sir;  emphatically. 

Q.  Did  you  also,  in  that  same  conversation,  tell  these  gentle- 
men that  they  were  mad  with  each  other  at  the  supper  table  ? 

A.  No,  sir;  I  did  not. 

Q.  You  deny  that  ? 

A.  Yes,  sir;  emphatically. 

Q.  And  that  you  got  up  and  went  out  from  the  supper  table 
on  to  the  porch  ? 

A.  I  did  not  leave  the  dining-room  while  they  were  there. 

Q.  Didn't  you  tell  those  gentlemen  that  you  did  so,  though  ? 

A.  I  did  not. 

Q.  And  didn't  you  also  tell  those  gentlemen  that  your  father 
followed  you  out  there,  and  that  he  was  in  a  great  rage,  and 
that  he  walked  up  and  down  the  porch,  and  remarked,  "I  will 
be  damned  if  I  will  put  up  with  this  another  day,"  walking 
backwards  and  forwards  ? 

A.  He  came  to  me  and  reprimanded  me  for  letting  this 
negro  take  this  driving  horse  and  phaeton  to  Keswick,  and  he 
was  lecturing  me,  but  he  didn't  even  refer  to  her. 

Q.  You  deny  having  told  those  gentlemen  that  ? 

A.  Yes,  sir;  I  do. 

Q.  Didn't  you,  at  the  Gleason  Hotel,  after  that,  and  in  the 
presence  of  William  G.  Baldwin  and  Albert  Baldwin,  and  also 
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in  the  presence  of  Earnest  Crawford,  your  uncle,  make  the 
same  statement,  not  once,  but  repeatedly? 

A.  No,  sir;  I  did  not;  I  never  made  such  a  statement. 

Q.  Didn't  you  tell  them — that  is,  the  two  Baldwins  and  Mr. 
Earnest  Crawford,  that  as  soon  as  you  heard  of  the  killing  of 
your  mother  that  you  knew  your  father  had  killed  her  ? 

A.  No,  sir;  I  didn't  tell  them  that;  he  made  that  statement 
himself. 

Q.  You  deny  that  ? 

A.  Yes,  sir. 

Q.  Didn't  you  make  an  appointment  with  Mr.  Baldwin,  one 
or  both  of  them,  and  with  Mr.  Earnest  Crawford,  your  uncle, 
to  take  John  Perry  to  the  wine  cellar,  the  night  after  the 
funeral,  I  think  it  was,  and  didn't  you  have,  then  and  there, 
at  the  wine  cellar,  pretty  much  the  same  conversation,  telling 
them  the  same  thing  over  again? 

A.  Noy  sir ;  I  never  told  them  the  same  thing. 

Q.  Didn't  you  take  John  Perry  down  to  the  wine  cellar 
that  night? 

A.  Yes,  sir. 

Q,  Were  you  not  with  your  uncle,  at  that  time,  frequently, 
and  with  the  Baldwins,  and  telling  them  at  various  times  of  the 
bad  treatment  of  your  father  towards  your  mother? 

A.  Xo,  sir;  I  never  told  them  once  of  my  father's  bad  treat- 
ment toward  my  mother.  I  never  have,  and  I  want  to  tell  yon 
now  that  Mr.  Earnest  Crawford,  my  uncle,  has  tried  his  best, 
in  every  way,  shape,  and  form,  to  get  John  Perry  to  say, 
"Oh,  my  God,  you  are  killing  me."  He  tried  his  best  to  get 
him  to  say  that,  and  John  stuck  to  this  statement,  "Oh,  my 
(lod,  Sam,  they  are  killing  me."  He  stuck  to  that  statement 
through  and  through. 

Q.  Didn't  you  take  from  John  Perry  yourself  a  statement 
and  bring  it  to  these  gentlemen,  exactly  to  the  contrary  ? 
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A.  I  asked  John  about  it,  and  he  gave  that  statement,  and 
then  he  denied  it  emphatically. 

Q.  He  gave  you  this  statement,  then,  which  is  in  writing? 

A.  Yes,  sir. 

Q.  Is  this  your  handwriting  (handing  witness  paper)? 

A.  This  is  mine. 

Q.  Did  you  deliver  that  paper  to  Mr.  Baldwin,  as  the  state- 
ment made  by  John  Perry  to  you  ? 

A.  I  took  that  and  read  it  over,  and  Mr.  Baldwin  took  it 
from  my  hands. 

Q.  You  delivered  it  to  him? 

A.  I  did  not  deliver  it  to  him. 

Q.  He  took  it  from  your  hands  ? 

A.  Yes,  sir. 

Q.  It  was  a  statement,  wliich  you  took  down,  and  as  having 
been  made  by  John  Perry  ? 

A.  I  took  it  down.  I  said,  "John,  are  you  telling  me  the 
truth  ?"  I  went  back  after  that  paper  had  been  gotten,  and  I 
said,  "John,  are  you  telling  me  the  truth  ?"  and  he  said,  "Xo, 
sir ;  I  am  not ;  I  can  tell  but  one  tale  and  tell  the  truth." 

Q.  Didn't  John  Perry  tell  you  that  he  had  testified  before 
the  coroner's  inquest  that  he  heard  a  voice  say,  "Sam,  he  is 
killing  me,"  and  that  he  was  afraid  to  tell  the  truth  then,  but 
tJiis  was  really  the  true  facts  of  the  case,  what  you  have  in 
this  paper,  and  that  he  was  afraid  to  tell  it  before  those  gentle- 
men? 

A.  I  do  not  understand  your  question. 

Q.  Didn't  John  Perry  tell  you  that  he  testified  before  the 
coroner's  inquest,  and  that  he  hadn't  told  the  truth ;  that  he  was 
afraid  to  tell  the  truth?    Didn't  he  tell  you  that? 

A.  He  said  to  me — he  made  that  statement  to  me — and 
then  he  said  to  me — I  came  back  to  him  and  said,  "John,  are 
you  telling  the  truth  here  ?"  and  he  said,  "No,  I  am  not,"  and 
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he  said  at  the  time,  *^Those  gentlemen  have  tried  to  persuade 
me  to  tell  something  I  don't  know.  I  have  made  a  written 
statement,  but  1  deny  it  right  now  and  here/'  That  is  what 
he  said  to  me  at  the  stable. 

Q.  lie  was  referring  to  this  statement  you  wrote  down  and 
took  to  the  Baldwins? 

A.  Yes,  sir ;  but  I  never  took  that  statement  to  the  Baldwins. 

Q.  Didn't  you,  no  longer  than  yesterday  and  the  day  before, 
tell  Earnest  Crawford  that  when  you  came  on  the  stand,  you 
were  going  to  tell  exactly  the  truth,  and  tell  what  you  had  told 
him,  about  this  whole  matter? 

A.  I  didn't  tell  him  so.  I  told  him  what  I  was  going  to  sav 
would  be  nothing  but  the  truth,  and  that  is  what  I  have  told. 

Q.  Didn't  you  tell  him,  not  once,  but  repeatedly,  in  the  last 
few  days  that  you  were  not  telling  counsel  on  the  other  side 
or  anybody  about  what  you  were  going  to  say  when  you  came 
on  the  witness  stand,  but  that  when  you  came  on  the  witness 
stand  you  were  going  to  stick  to  the  truth,  and  tell  the  same 
thing  you  had  told  him  all  along  ? 

A.  I  told  him  I  was  going  to  stick  to  the  truth,  -and  that  is 
what  I  have  done. 

Q.  Didn't  you  also  tell  him  that  you  stood  by  the  statements 
you  had  made,  and  that  they  were  true,  and  that  when  you 
came  on  the  stand,  vou  didn't  care  who  it   hurt,  you  wen? 

7       t'  7       . 

going  to  tell  the  truth? 

A.  I  told  him  I  had  not  made  a  statement  to  anybody,  and 
wasn't  going  to  make  any  to  him.  He  tried  his  best  to  get  a 
statement  out  of  me,  and  I  would  not  give  it  to  him.  He  has 
tried  it  repeatedly,  but  he  has  never  gotten  a  statement,  and  he 
has  tried  it  in  the  last  few  days. 

Q.  During  the  time,  or  for  the  first  few  days  after  the  kill- 
ing of  your  mother,  were  you  not  frequently  in  conference 
with  the  Baldwins,  and  gave  them  all  the  assistance  you  could, 
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and  telling  them  that  your  father  had  killed  your  mother,  and 
that  you  wanted  all  the  facts  to  come  out  ? 

A.  I  think  Mr.  Baldwin  and  Mr.  Crawford  were  generally 
coming  to  me ;  I  wasn't  going  to  them. 

Q.  But  you  were  with  them.  Where  did  you  meet  them 
frequently  ?  Didn't  you  meet  them  at  the  Gleason  Hotel  fre- 
quently ? 

A.  I  went  to  the  Gleason  Hotel  at  their  request. 

Q.  And  you  conferred  with  them  ? 

A.  Yes,  sir. 

Q.  And  you  made  arrangements  with  John  Perry  to  come 
to  the  wine  cellar  and  have  an  interview  at  night? 

A.  Xo,  sir ;  I  did  not ;  they  made  it  themselves. 

Q.  Were  not  the  Baldwins  staying  at  the  Gleason  Hotel  ? 

A.  I  could  not  swear  where  they  were  staying. 

Q.  You  went  there  to  see  them? 

A.  I  got  a  'phone  message  that  somebody  wanted  to  see  me 
at  the  Gleason  Hotel,  and  I  went  to  the  hotel,  and  it  was  Mr. 
Baldwin. 

Q.  Didn't  you  go  there  four  or  five  times  to  see  them  ? 

A.  Xo,  sir;  I  did  not. 

Q.  How  often  did  you  go  ? 

A.  Twice.  I  went  once  after  receiving  the  'phone  message 
at  home — some  one  at  home  answered  the  'phone,  and  they 
told  me  somebody  wanted  me,  but  wouldn't  give  any  name.  I 
think  Mr.  Dinwiddie  answered  the  'phone,  and  I  went  there,  and 
it  was  the  two  Mr.  Baldwins  and  Mr.  Crawford,  and  then  once 
coming  from  school. 

Q.  You  did  not  go  up  and  confer  with  the  Baldwins? 

A.  Yes,  sir. 

Q.  You  did  not  tell  Albert  Baldwin  and  Earnest  Crawford 
that  your  father  and  mother  had  had  a  violent  quarrel,  and  that 
she  ran  into  your  room — before  this  killing,  of  course — ^and 
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jumped  into  the  bed  with  you,  and  that  your  father  followed 
her  with  a  pistol  into  your  room,  and  pointed  the  pistol  at  h^T 
bosom  ( 

A.  Xo,  sir;  I  never  made  such  a  statement  to  anvbodv. 

7  7  »  • 

Q.  Didn't  you  also  say  that  she  got  over  behind  you,  and 
asked  you  to  protect  her,  and  that  your  father  threatened  you 
with  the  pistol  then? 

A.  Xo,  sir;  I  did  not. 

Q.   You  deny  that? 

A.  I  deny  it,  emphatically. 

Q.  That  was  on  Tuesday  night  when  you  were  with  Mr. 
Baldwin  and  Mr.  Crawford  at  the  wine  cellar.  Xow,  didn't 
you  go  down  there  with  John  Perry? 

A.   Yes,  sir;  I  did. 

Q.  l^ou  took  him  there? 

A.  1  did  not  take  him  there. 

Q.  How  did  he  get  there  ? 

A.  He  went  of  his  own  accord. 

Q.  He  went  with  you? 

A.  Xo,  sir. 

Q.  Did  he  ask  you  to  go? 

A.  John  Perry;  I  came  down  High  street,  and  John  Perrj 
was  at  Charley  Brown's  house,  and  he  walked  down  with  me. 

Q.  Didn't  you  arrange  how  he  was  to  get  there  so  as  not  to 
be  observed?    Isn't  that  a  fact? 

A.  I  didn't  arrange  so  he  could  get  there  so  as  not  to  be 
observed ;  not  at  aU. 

Q.  It  was  on  your  request  and  suggestion  that  he  did  go 
there  ? 

A.  I  told  him  that  Mr.  Baldwin  wanted  to  see  him  and 
myself  at  the  wine  cellar. 

Q.  You  went  together? 

A.  No,  sir. 
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Q.  How  far  did  you  go  apart  ? 

A.  He  came  through  the  lot,  I  suppose,  and  I  went  up  town 
and  went  to  the  drug  store  and  I  staid  there  a  good  while. 

Q.  And  you  all  met  at  the  wine  cellar  ? 

A.  Yes  sir. 

Q.  DidnH  you  tell  Mr.  Julian  Paoli  that  you  were  in  a 
terrible  fix;  that  you  did  not  know  what  to  do  at  the  dinig- 
store  on  Main  street  ?  Didn't  you  tell  him  that  you  were  in  a 
terrible  fix,  and  you  did  not  know  what  to  do;  that  if  you  told 
the  tinith  it  would  hang  your  father,  and  people  would  always 
point  to  you  as  the  man  who  had  been  instriunental,  or  was  the 
cause  of  hanging  his  father? 

A.  No,  sir ;  I  did  not  make  such  a  statement  to  him. 

Q.  You  deny  that? 

A.  I  deny  that  I  ever  made  a  statement  that  my  statement 
would  hang  my  father;  I  never  did. 

Q.  Do  you  deny  having  any  talk  with  him? 

A.  He  said,  "William,  I  sympathize  with  you  greatly,"  that 
way,  and  he  went  on  to  say,  talking  about  this  thing,  he  said 
to  me  at  the  time,  and  he  said  the  first  thing  that  Mr.  Link 
thought  of  "what  would  William  think  of  this,"  or  something 
to  that  effect. 

Q.  Didn't  he  tell  you  he  sympathized  with  you  greatly,  and 
advised  you,  as  your  mother  was  dead,  or  was  killed,  to  tell 
the  truth  about  it,  no  matter  what  the  consequences  was? 
Didn't  he  tell  you  that  ? 

A.  Yes,  sir ;  he  did. 

Q.  Didn't  you  also  tell  Mr.  W.  G.  Baldwin  that  you  had 
seen  as  many  as  fourteen  letters,  written  by  women,  to  your, 
father  ? 

A.  No,  sir;  I  did  not. 
•     Q.  And  tell  them  how  some  of  them  were  signed. 

Question  objected  to  by  counsel  for  prisoner  upon   the 
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grounds — first,  it  is  illegal,  and  he  is  asking  him  if  he  did  not 
make  a  statement  without  having  laid  the  foundation  to  begin 
with ;  and  in  the  second  place,  he  is  seeking  to  get  before  this 
jury  by  indirect  testimony,  the  fact  that  some  fourteen  women 
had  written  letters  to  Mr.  McCue,  the  defendant  here,  and 
we  say  it  certainly  is  irrelevant  and  improper  at  this  time. 

The  Court :    I  think  you  are  right. 

Mr.  Woods :  As  to  that  point,  I  will  lay  the  foundation  for 
it,  and  he  can  be  recalled  on  that  point. 

The  Court :  As  I  understand,  all  of  this  testimony  is  for  the 
purpose  of  discrediting  this  witness. 

Q.  State  to  the  jury  who  has  carried  the  meals  daily  from 
the  house  to  the  jail,  to  your  father. 

A.  John  Perry. 

Q.  This  colored  boy  ? 

A.  Yes,  sir. 

Q.  Where  has  John  Perry  been  living  ever  since  your  mother 
was  killed? 

A.  At  our  home. 

Q.  In  your  home? 

A.  Yes,  sir. 

Q.  And  he  has  taken  the  meals  daily  for  your  father  to  the 
jail  ? 

A.  Yes,  sir. 

He  then  stated  that  his  father  and  mother  went  to  church 
the  night  his  mother  was  killed,  and  he  was  in  his  room,  and 
just  before  they  started  to  church  he  went  to  Mr.  Massie's 
and  got  his  father  a  paper.  His  father  returned  to  the  house 
and  asked  him  where  his  mother  was.  .  .  He  went  upstairs,  as 
his  father  stood  in  the  front  door.  It  was  five  or  six  minutes 
after  they  started  to  church  when  his  father  returned  and 
asked  where  his  mother  was.  He  never  saw  his  father  again 
until  after  the  killing.    He  was  in  front  of  the  City  HaU  when 


Va.]  McCuE^s  Case.  897 


Statement 


be  first  heard  of  the  murder.  A  gentleman  told  him  that  the 
house  had  been  robbed,  and  then  he  ran  first  to  the  office  for 
a  pistol,  and  could  not  get  into  the  desk,  and  ran  from  the 
office,  in  the  middle  of  the  street,  and  ran  straight  home.  The 
first  person  he  met  was  Mr.  and  Mrs.  Frank  Massie,  and  Dan 
Grady  next,  and  Dr.  McCue  next.  Four  or  five  days  after  the 
killing  he  went  to  his  father's  office  and  got  certain  letters  and 
gave  them  to  Baldwin,  at  Baldwin's  (the  Commonwealth's  de- 
tective) request.  He  could  not  say  whether  it  was  before  or 
after  his  father's  arrest. 

At  this  point  court  adjonped  tiU  next  morning. 

J.  William  McCue  recalled  by  the  Commonwealth. 

Q.  Now,  in  order  to  understaind  me  better,  sir,  don't  you  re- 
member going  to  Mr.  Link's  drug  store  on  Tuesday  evening 
after  your  mother  was  buried  ? 

A.  Yes,  sir. 

Q.  Don't  you  remember  seeing  Mr.  Juilan  Paoli  there  ? 

A.  Yes,  sir. 

Q.  You  know  Mr.  Paoli  well  ? 

A.  Yes,  sir;  I  do. 

Q.  He  was  a  friend  of  yours? 

A.  Yes,  sir. 

Q.  Do  you  remember  that  Mr.  Paoli  said  to  you  that  he 
deeply  sympathized  with  you  in  your  trouble  ? 

A.  Yes,  sir. 

Q.  And  don't  you  remember  saying  to  him,  "I  suppose  you 
know  how  I  stand  in  this  matter  ?" 

A.  No,  sir. 

Q.  And  that  Mr.  Paoli  said,  "No,  I  do  not.  Mr.  Link  asked 
me  this  morning  if  I  knew,  and  I  told  him  I  did  not"  ?  Do  you 
remember  that  ? 

Mr.  Lee  (of  counsel  for  prisoner) :  Mr.  Stenographer,  read 
back  there  where  this  line  of  examination  began. 

(Stenographer  complied.) 

Vol.  cm — 113 
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Mr.  Lee :  Now  we  want  it  understood  we  object  to  all  these 
questions  from  beginning  to  this  particular  matter. 

He  declined  to  state  a  reason  when  requested  by  court,  and 
the  objection  was  overruled. 

The  court  instructed  the  stenographer  to  let  the  record  show 
that  the  court  asked  for  reasons  in  each  case,  and  counsel  for 
defense  declined  to  give  reasons. 

Q.  Now,  Mr.  McCue,  I  will  read  this  conversation  which  I 
described  at  first,  which  occurred  between  you  and  Mr.  Julian 
Paoli.  Do  you  remember  that  Mr.  Julian  Paoli  told  you  on 
that  Tuesday  evening  that  he  deeply  sympathized  with  yon, 
and  you  said  to  him,  "I  suppose  you  know  how  I  stand  in  this 
matter";  that  Mr.  Paoli  then  said,  "No,  I  do  not;  Mr.  link 
asked  me  this  morning  if  I  knew,  and  I  told  him  I  did  not"? 
Then,  did  not  you  say  to  Mr.  Paoli,  "I  have  sided  with  my 
mother,"  and  then  Mr.  Paoli  said,  "William,  your  mother  is 
dead.  I  wouldn't  make  any  fight  on  my  father,  but  would  tell 
the  truth,  and  let  it  fall  where  it  would"  ?  Then  do  you  re- 
member saying  to  Mr.  Paoli,  "If  I  tell  the  truth  and  my 
father  is  hung  people  will  point  at  me  and  say  his  evidence 
(that  is,  my  evidence)  hung  his  father"  f 

A.  No,  sir;  I  deny  that. 

Q.  Then,  didn't  Mr.  Paoli  say  to  you,  "That  is  not  proven 
yet,  but  they  can  better  say  that  than  that  you  should  perjured 
yourself"  ?    Do  you  remember  that  ? 

(Counsel  for  prisoner  announced  that  it  was  understood  that 
all  these  questions  and  answers  are  excepted  to.) 

A.  No,  sir. 

Q.  YoH  deny  that  that  statement  was  made  by  you! 

A.  Yes,  sir;  and  I  deny  that  I  went  down  there  to  have  a 
conversation  with  Mr.  Paoli.  I  went  there  to  make  a  purchase; 
didn't  go  there  to  have  a  conversation  with  him  at  all. 

Q.  What  I  desire  to  know  is  whether  or  not  you  admit  you 
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had  that  conversation.  I  do  not  care  what  you  went  for.  Did 
you  have  that  conversation  with  Mr.  Paoli  ? 

A.  I  did  not  have  that  conversation  as  you  have  read  it. 

Q.  You  deny  having  said  to  him  what  I  have  read  to  you? 

A.  I  do  admit  this,  that  Mr.  Paoli  said  this:  "Old  man,  I 
sympathize  with  you,  and  you  have  my  deepest  sympathy.'' 

Q.  That  is  all  you  admit  ? 

A.  Yes,  sir. 

Q.  You  deny  the  balance  ? 

A.  Yes,  sir. 

Q.  I  questioned  you  yesterday  about  a  conversation  between 
yourself  and  Mr.  Earnest  Crawford  and  Mr.  Albert  Baldwin 
on  the  porch  of  your  father's  house  on  Tuesday  morning,  in 
w^hich  I  asked  you  if  you  did  not  tell  these  gentlemen  that 
your  father  and  mother  had  had  many  quarrels,  and  that  on 
Sunday  night  when  the  killing  took  place  they  were  mad  with 
each  other  at  the  supper  table,  and  that  you  went  out  on  the 
front  porch  and  your  father  followed  you  out  there;  that  he 
was  very  mad,  just  raving,  and  that  he  remarked  then,  "I'll 
be  damned  if  I  put  up  with  this  another  day,"  all  of  which 
vou  denied  ? 

A.  I  deny  that,  emphatically. 

Q.  !Now,  in  that  same  conversation  with  Mr.  Earnest  Craw- 
ford and  Mr.  Albert  Baldwin,  did  you  not  also  state  that 
when  you  went  to  Harrisonburg  a  few  weeks  before,  your 
mother  had  asked  you  to  hide  the  pistol;  and  that  while  you 
were  at  Harrisonburg  you  received  a  letter  from  your  father 
giving  you  hell  about  hiding  that  pistol  ? 

A.  No,  sir. 

Q.  You  deny  that? 

A.  Yes,  sir.  I  want  to  say  right  here  that  I  received  a 
letter  from  my  father  asking  me  where  his  pistol  was ;  that  he 
was  going  to  West  Virginia  and  needed  it — he  was  going  to 
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Bluefield  to  a  coal  mine.     But  he  never  gave  me  any  hell  in 
the  letter  at  all,  in  any  way,  shape,  or  form. 

Q.  Now,  Mr.  McCue,  did  you  not  then,  and  on  the  afternoon 
of  the  same  day — wait  a  minute.  As  I  understand,  you  denied 
that  you  had  a  talk  on  Monday  afternoon  about  three  o'clock, 
the  day  after  the  murder,  with  Mr.  Earnest  Crawford  and  Mr. 
Edgar  Crawford,  your  uncles,  out  in  the  yard,  near  the  oak 
tree,  in  which  you  told  them  that  your  father  had  a  terrible 
quarrel  with  your  mother  some  time  before;  that  he  pursued 
her  with  a  pistol ;  that  she  ran  into  your  room  and  jumped  into 
bed  behind  you;  that  you  got  up  to  interfere,  and  he  pointed 
the  pistol  at  your  breast  and  threatened  to  shoot  you? 

A.  I  deny  that. 

Q.  Didn't  you  make  that  same  statement  on  Monday  at 
three  o'clock;  and  didn't  you  make  it  on  Tuesday  morning 
again  to  Earnest  Crawford  and  Albeyt  Baldwin;  and  didn't 
you  make  that  same  statement  afterward  on  the  afternoon  of 
Tuesday,  the  afternoon  after  the  murder  ? 

A.  No,  sir. 

Q.  And  didn't  you  make  that  same  statement  to  Earnest 
Crawford  and  to  both  of  the  Baldwins  at  the  Gleason  Hotel 
more  than  once? 

A.  I  deny  that  statement  being  made  to  any  of  them. 

Q.  You  deny  making  that  statement  to  any  of  them  ? 

A.  Yes,  sir. 

Q.  Did  you  not  on  Monday,  the  day  after  the  murder  of 
your  mother,  tell  Earnest  Crawford  and  Edgar  Crawford,  your 
uncles,  that  your  father  and  mother  lived  like  cats  and  dc^ 
for  three  or  four  years,  and  that  home  had  been  like  a  hell  on 
earth? 

A.  No,  sir;  I  deny  that. 

Q.  Did  you  not  go  to  the  Gleason  Hotel  to  see  the  Baldwins 
about  four  o'clock  on  Tuesday  after  your  mother's  burial  ? 
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A.  I  got  a  telephone  message  to  meet  them  at  the  Gleason 
Hotel,  at  their  request,  not  mine. 

Q.  Did  you  not  go  to  the  room  of  Albert  Baldwin — 

A.  Let  me  state  right  here  that  several  times  I  received 
^phone  messages  and  did  not  answer  them ;  did  not  go  to  where 
I  was  told  to  come. 

Q.  On  this  occasion,  on  Tuesday  afternoon,  did  you  not  go 
to  Albert  Baldwin's  room  at  the  Gleason  Hotel  ? 

A.  On  Tuesday  evening? 

Q.  Yes. 

A.  I  did. 

Q.  Did  you  not  then  tell  Mr.  Baldwin  that  your  uncles  had 
warned  you  to  keep  away  from  Earnest  Crawford? 

A.  I  deny  that. 

Q.  Did  you  not  then,  on  talking  with  Mr.  Baldwin,  agree 
that  you  would  have  John  Perry  at  the  wine  cellar  at  nine 
o'clock  that  night — Tuesday  night — and  didn't  you  have  him 
there  at  that  time? 

A.  I  did  not  agree  to  anything  of  the  sort.  He  told  me  he 
w^anted  to  see  John  Perry  at  the  wine  cellar  at  nine  o'clock, 
and  I  told  John,  and  don't  know  what  he  did  after  that.  I 
came  down  town  and  staid  quite  awhile.  I  went  into  Link's 
drug  store  and  bought  a  coca-cola,  as  well  as  I  remember,  and 
went  down  the  street  towards  the  Presbyterian  church,  towards 
the  wine  cellar,  and  John  Perry  was  standing  at  Charley 
BroAvn's  house,  and  we  walked  down  from  Charley  Brown's 
house  to  see  Mr.  Crawford  and  Mr.  Baldwin,  at  their  request. 
And  let  me  say  right  here  that  Mr.  Earnest  Crawford  tried  in 
every  way  to  get  John  Perry  to  say,  "Oh,  Sara,  you  are  killing 
me."  He  tried  in  every  way  imaginable  to  do  it,  but  never  got 
it  out  of  him. 

Q.  Well,  now,  let's  take  that  up.  Did  you  not,  at  the  wine 
cellar,  tell  John  Perry,  in  the  presence  of  Mr.  Baldwin  and 
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Mr.  Earnest  Crawford,  say,  "John,  you  tell  these  men  what  you 
have  told  me  about  how  that  thing  happened"  ? 

A.  I  told  John  to  tell  them  the  truth,  and  he  told  them. 

Q.  Didn't  you  then  say  to  John  Perry,  "John,  you  told  me 
this  morning  how  that  thing  happened;  now  tell  these  men 
what  you  told  me"? 

A.  No,  sir;  I  deny  that. 

Q.  And  did  not  John  Perry  then  hang  his  head  and  make 
this  statement,  or  of  the  same  character,  that  he  made  before 
the  coroner's  inquest? 

Q.  That  is  in  substance? 

A.  John  made  the  same  statement  he  made  at  the  coroner's 
inquest. 

Q.  That  is  what  I  asked  you. 

Q.  And  didn't  you  say,  "John,  hadn't  you  better  think  this 
matter  over.  You  told  me  differently  this  morning.  Hadn't 
you  better  think  this  matter  over  now  carefully  and  tell  the 
truth  about  it"  ? 

A.  I  told  him  to  tell  the  truth  about  the  matter,  and  John 
told  them  there  several  times.  They  tried  in  every  way  imag- 
inable to  get  John  to  say  that  mother  said,  "Oh,  Sam,  you  are 
killing  me,"  but  John  still  stuck  to  the  statement,  "Sam,  he 
is  killing  me.'^ 

Q.  Didn't  you  then  say  to  John,  in  the  presence  of  those  gen- 
tlemen, "John,  you  told  me  differently  this  morning,"  or  in 
substance  you  said  that  to  him  ? 

A.  No,  sir,  I  did  not. 

Q.  Tell,  then,  what  you  told  him. 

A.  I  told  John  to  tell  the  truth. 

Q.  Then  you  did  not  state  to  Mr.  Baldwin  and  Mr.  Crawford 
that  you  would  see  him  in  the  morning,  and  see  if  he  would  tell 
the  truth  as  he  had  told  it  to  you  ? 

A.  I  went  down  in  the  morning  and  asked  John  who  told 
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me  as  I  had  written  there.  After  writing  it  I  went  back  to 
John  and  asked,  "Are  you  telling  the  truth  ?"  He  said,  "No, 
I  am  not.  I  am  going  to  stick  to  the  answer  made  at  the 
coroner's  inquest." 

Q.  He  made  that  statement  to  you,  that  he  would  stick  to 
that? 

A.  Yes,  sir;  he  made  that  statement  inside  of  half  an  hour. 

Q.  This  paper  has  been  identified.  You  wrote  that,  and  did 
he  make  the  statement  ? 

A.  Yes,  sir;  he  made  the  statement  to  me  and  denied  it. 

Q.  N^ow,  Mr.  McCue,  he  made  you  this  statement  and  you 
wrote  it  down? 

A.  He  gave  me  that  statement,  and  then  denied  it. 

Q.  You  wrote  it  down  as  he  stated  it? 

A.  No,  sir ;  I  didn't  write  it  down  as  he  stated  it.  I  went  to 
the  house  and  wrote  it,  and  then  I  says,  "John,  are  you  telling 
the  truth  about  this  thing?"  He  says.  "No,  William,  those 
gentlemen  are  trying  to  make  me  tell  that,  and  I  deny  that 
statement." 

Q.  After  you  had  written  that  ? 

A.  Yes,  sir. 

Q.  Did  he  make  this  statement  to  you  that  you  wrote? 

A.  He  changed  that.  When  Mr.  Baldwin  took  the  state- 
ment he  says,  "Do  you  think  John  is  telling  the  truth?"  I 
told  him  I  did  not  know. 

Q.  This  statement  was  passed  by  you  to  Mr.  Baldwin? 

A.  I  was  there  and  took  it  out  and  Mr.  Baldwin  took  it 
from  my  hand. 

Q.  Mr.  Baldwin  remarked  to  you  that  you  had  dated  it 
wrong ;  that  it  should  be  the  seventh  ? 

A.  No,  sir;  I  do  not  remember  that  at  all. 

Q.  Didn't  you  tell  Mr.  Baldwin  when  he  asked  you  what 
that  on  the  back  of  it  here  was,  that — 

A.  Yes,  sir ;  I  wrote  that. 
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Q.  Didn't  you  tell  him  you  wrote  that  on  the  back  for  fear 
some  one  would  come  in  while  the  statement  was  being  made, 
and  if  so  you  could  make  it  appear  you  were  writing  a  letter? 

Excepted  to  by  counsel  for  defense. 

The  Court:  The  objection  in  each  case  is  overruled;  the 
general  ground  being  stated  by  counsel  for  defense  that  they 
object  to  its  illegality. 

Mr.  Coleman  (of  counsel  for  prisoner) :  In  reference  to  this 
statement,  we  object  to  it  on  the  ground  that  any  conversations 
between  this  witness  introduced  by  the  Commonwealth  and  Mr. 
Baldwin,  in  the  absence  of  the  accused,  are  incompetent. 

The  Court:  Only  to  impeach  the  witness. 

Mr.  Coleman :  We  shall  contend  it  is  not  admissible  for  that 
purpose. 

The  Court :  I  wiU  pass  on  that  when  it  is  ra,ised. 

Q.  Did  you  not  go  to  see  the  Baldwins  at  least  four  or  five 
times  during  the  first  week  at  the  Gleason  Hotel  ? 

A.  No,  sir. 

Q.  You  deny  that? 

A.  Yes,  sir. 

Q.  How  often  did  you  go? 

A.  I  went  twice — once  at  their  request — and  I  got  several 
'phone  messages  at  home  to  meet  them  at  different  places. 
Mr.  Dinwiddle  answered  the  'phone  and  told  me,  and  I  said 
then  I'm  not  going. 

Q.  You  deny  that  you  went  to  see  them  four  or  five  times? 

A.  Yes,  sir;  once  I  stopped  off  from  school  when  Albert 
Baldwin  was  in  Payne's  livery  stable. 

Q.  About  two  weeks  after  the  death  of  your  mother  do  you 
remember  going  to  the  Gleason  Hotel,  and  that  you  went  from 
there  with  Albert  Baldwin  to  Payne's  livery  stable  ? 

A.  I  deny  that. 

Q.  You  didn't  go  with  him  ? 
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A.  I  deny  that  I  met  Albert  Baldwin.  He  was  standing  in 
Payne's  livery  stable,  and  Mr.  Earnest  Crawford  had  told  me 
before  that  Mr.  Baldwin  wanted  to  see  me,  and  I  passed  there 
and  happened  to  see  him. 

Q.  You  deny  calling  for  him  at  the  Gleason  Hotel,  and  going 
with  him  to  Payne's  stable  ? 

A.  I  didn't  call  for  him  at  the  Gleason  Hotel. 

Q.  Did  you  not  then,  at  Mr.  Payne's  stable,  tell  Mr.  Albert 
Baldwin  that  you  had  been  to  see  your  father  at  the  jail,  and 
that  your  father  had  made  you  promise  not  to  tell  about  the 
pursuit  of  your  mother  by  him  with  a  pistol  ? 

A.  I  deny  that. 

Q.  And  that  you  had  to  tell  your  father  you  could  not  for- 
get it  ? 

A.  I  deny  that. 

Q.  You  saw  him  at  Payne's  stable  ? 

A.  Yes,  sir. 

Q.  You  deny  you  made  the  statement  to  him  at  that  point  ? 

A.  Yes,  sir. 

Q.  Now,  Mr.  McCue,  do  you  remember  seeing  your  father 
in  jail  some  days  after  he  was  put  in  jail,  and  your  father 
asked  you,  ^'William,  that  statement  of  Crawford's  that  your 
mother  was  pursued  by  me  with  a  pistol,  and  that  she  ran 
into  your  room  and  jumped  into  your  bed.  That  is  not  true, 
is  it  ?"    Do  you  remember  that  ? 

A.  That  is  untrue. 

Q.  Do  you  remember  that  you  remarked,  in  reply  to  that 
question,  to  your  father,  that  it  was  true. 

A.  He  never  asked  me  such  a  question. 

Q.  Do  you  not  remember  in  the  jail,  in  the  same  conversa- 
tion, that  your  father  said  at  once,  "Didn't  your  mother  have 
the  pistol"  ? 

A.  I  do  not  remember  any  conversation  of  that  kind. 
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Q.  And  didn't  you  reply,  "What  did  she  run  for  and  get 
into  my  bed  if  she  had  the  pistol  ?" 

A.  I  make  no  such  reply  at  all;  wasn't  asked  any  such  ques- 
tion. 

Q.  You  deny  all  of  them  ? 

A.  Mr.  Will  McCue  and  Charley  McCue  and  several  people 
were  in  the  jail;  Mr.  Burnley  Sinclair,  I  think. 

Q.  You  deny  that  such  a  conversation  occurred? 

A.  Yes,  sir. 

Mr.  Coleman  (of  counsel  for  prisoner) :  We  except  to  that. 
Even  if  true,  as  stated  by  the  Commonwealth's  Attorney,  it 
would  be  inadmissible  evidence. 

The  Court:  The  court  understands  that  all  of  this  evidence 
is  introduced  for  the  purpose  of  impeaching  the  witness,  and 
rules  that  it  is  admissible  for  that  purpose. 

Q.  Now,  Mr.  McCue,  having  laid  the  foundation  for  the 
question,  I  will  ask  you  this:  About  two  weeks  after  your 
mother  was  murdered,  didn't  you  drop  into  the  Gleason  Hotel 
and  see  Albert  Baldwin,  and  go  with  him  down  to  Payne's 
stable,  and  didn't  you,  at  Payne's  stable,  tell  Mr.  Baldwin 
that  your  father  had  tried  to  get  you  to  forget,  or  not  stand 
up  to,  that  statement  about  his  (your  father's)  having  pursued 
your  mother  with  a  pistol  and  pointing  it  at  her,  and  when 
you  tried  to  interfere  he  pointed  it  at  you,  and  that  you  said 
you  could  not  forget  it,  or  something  to  that  effect  ? 

A.  I  want  to  say  that  I  was  going  home  from  school  and 
Mr.  Baldwin  was  sitting  in  Payne's  livery  stable.  I  had  been 
told  by  Mr.  Crawford  that  he  wanted  to  see  me,  and  I  saw 
him  there,  and  he  spoke  to  me,  and  I  walked  in.  I  deny  the 
statement  he  has  made  there. 

(It  was  imderstood  among  counsel  and  the  court  that  the 
defense  excepted  to  all  of  the  foregoing  questions  and  an- 
swers, as  illegal,  and  the  court  overruled  their  objections  and 
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instructed  the  jury  as  to  each  question  and  answer  that  they 
could  only  be  considered  for  the  purpose  of  impeaching  the 
witness  and  not  as  evidence  of  the  guilt  or  innocence  of  the 
accused.) 

The  witness  further  stated  that  he  probably  remained  in 
Charlottesville  two  weeks  after  the  death  of  his  mother,  and 
then  went  with  his  brothers  and  sister  and  Uncle  Will  McCue 
to  Mr.  Newton  Dixon's,  at  Konceverte,  W.  Va.  Mr.  Newton 
Dixon  was  the  father-in-law  of  Mr.  Will  McCue.  They  re- 
mained at  Konceverte  three  weeks  lacking  one  day.  They 
got  on  the  train  going  to  Konceverte  at  Basic  City,  having 
driven  by  his  aunt's,  Mrs.  Minnie  Durrette's,  and  his  uncle 
Will's,  near  Afton. 

Cross-examined : 

The  witness  stated  that  he  had  been  living  in  his  present 
house  thirteen  or  fourteen  years.  He  had  spent  most  of  his 
life  at  home,  only  spending  half  a  session  at  the  Episcopal 
High  School,  at  Alexandria.  The  relations  between  his  father 
and  mother  were  generally  cordial.  Of  course,  they  had  fam- 
ily spats — about  the  children  and  horses — that  was  all.  They 
were  not  serious.  His  father  gave  his  mother  everything  she 
wished.  She  had  a  horse  and  buggy  of  her  own,  and  went 
to  the  springs  when  she  wished.  Every  wish  of  her  heart  was 
granted  as  far  as  his  means  would  allow.  She  left  for  Red 
Hill  on  the  12  M.  train  going  South  over  the  Southern  railway 
on  the  Friday  before  the  killing.  When  he  came  in  from 
tieing  the  horse  that  Sunday  evening  he  thought  his  father 
had  gone  to  take  a  bath.  His  father  arrived  about  6  P.  M. 
and  he  and  mother  came  to  the  tea  table  together.  There  were 
no  indications  of  any  impleasantness  between  them  before  they 
went  to  church.  The  front  door  was  unlatched  when  he  went 
out  while  his  father  and  mother  were  at  church.  The  back 
door  in  the  hall  leading  to  John's  room  was  latched.    It  is  al- 
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ways  latched.     Father  never  failed  to  kiss  mother  and  the 
children  after  meals  when  he  was  going  away. 

Ee-examined : 

Witness  drove  his  mother  to  the  depot  Friday  morning.  He 
denied  that  she  was  crying,  or  that  he  had  so  told  Earnest 
Crawford  and  Albert  Baldwin,  or  had  ever  told  them  that  his 
mother  was  jealous  of  his  father.  He  denied  telling  Miss  Ger- 
trude  Irving  the  Sunday  after  his  mother  was  killed  that  his 
people  were  reticent,  and  that  he  dreaded  going  upon  the 
witness-stand,  and  that  he  would  rather  die  than  tell  what  he 
would  have  to  tell.  He  denied  that  he  would  have  shot  him- 
self the  night  of  the  murder  but  for  the  fact  that  two  weeb 
before  the  murder  his  mother  asked  him  if  anything  happened 
to  her  to  look  after  the  little  children. 

Q.  Didn't  vou  then  tell  the  Baldwins  that  as  soon  as  you 
heard  of  the  killing  of  your  mother  that  you  knew  your  father 
had  killed  her. 

A.  I  deny  that,  emphatically. 

Question  and  answer  excepted  to  by  counsel  for  defense,  and 
objection  overruled  by  court  and  jury  instructed  as  before. 

He  denied  going  in  the  room  where  his  mother's  body  was 
with  W.  G.  Baldwin,  but  admitted  going  there  with  his  father 
and  others.  His  father  never  told  him  where  he  was  going 
when  he  left  Friday. 

At  a  later  stage  of  the  trial  J.  William  McCue  was  recalled 
bv  the  Commonwealth. 

He  was  shown  a  letter  he  wrote  his  aunt  in  Athens,  Ga., 
September  17,  1904,  as  follows: 

"Ch'ville,  Va.,  Sept  17th,  1901 
"Dear  Aunt  Sallie: 

"I  received  your  kind  and  affectionate  letter  a  few  minutes 
ago,  and  will  answer  it  now,  as  I  am  afraid  I  will  forget  it. 
We  are  at  home  with  Aunt  Sammie  and  Uncle  Marshall  Ki^" 
widdie,  who  are  very  kind  and  good  to  us;  but  I  come  home 
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and  miss  my  dear  mother,  whom  I  put  before  my  God,  and 
who  I  miss  many  times  in  the  day.  Aunt  Sallie,  I  am  fighting 
one  of  the  greatest  battles  now.  Here  I  am  among  all  of  my 
father's  people,  and  they,  of  course,  wonder  why  I  took  such  a 
step  in  this  case.  But  I  am  going  to  do  what  I  think  right  in 
God's  care,  in  spite  of  any  human  being  living.  I  never  will 
be  in  worse  trouble  than  this.  I  cannot  sleep,  and  when  I  go 
to  bed  and  wake  up  with  the  same  trouble  I  feel  as  though  I 
cannot  stand  it.  I  have  got  only  one  thing  to  live  for  now,  is 
my  little  sister,  who  is  dearer  to  me  than  ever  before. 

"Sam,  Ruby  and  Harry  are  all  well,  and  join  me  in  love  to- 
you  and  Uncle  Ernest  and  little  Rachel.     I  am, 

"Your  affectionate  nephew, 

"J.  WILLIAM  M'CUE." 

He  admitted  writing  the  letter. 

Albert  Baldwin,  Wm.  G.  Baldwin,  Edgar  Crawford,  Earnest 
Crawford,  Miss  Irving  and  Mr.  Paoli  were  then  examined  and 
contradicted  the  statements  made  by  J.  William  McCue — sev- 
erally declaring  that  he  had  made  the  statements  to  them,  re- 
spectively, indicated  in  the  questions  propounded  to  him.  As 
each  of  these  witnesses  was  examined,  the  court  instructed  the 
jury  that  the  statements  of  the  witness  were  received  only  for 
the  purpose  of  impeaching  the  witness,  J.  William  McCue,  and 
not  as  evidence  of  the  guilt  or  innocence  of  the  accused. 

Exception  was  also  taken  to  the  action  of  the  court  in  per- 
mitting W.  W.  Brand  and  Geo.  Thomas  to  testify  as  to  the 
demeanor  of  the  prisoner  towards  his  wife.  This  exception 
was  not  deemed  of  sufficient  importance  to  be  specifically  no- 
ticed in  the  opinion  of  the  court.  The  testimony  of  these  two 
witnesses  was  substantially  as  follows : 

W.  W..  Brand  stated  that  he  was  a  plasterer,  residing  in 
Charlottesville,  and  that  last  summer,  while  working  at  the 
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prisoner's  house,  he  heard  the  prisoner  speak  "very  rough  and 
bitter  to  his  iwdfe,  like  he  would  like  to  kill  her  in  a  second," 
but  he  could  not  recall  the  words  used,  nor  the  month  when 
they  were  spoken. 

Geo.  Thomas  (a  colored  man)  is  60  years  old,  and  janitor  for 
the  City  Hall.  He  cleaned  up  McCue's  office  as  Mayor  of 
Charlottesville  in  the  above  hall.  Once  late  in  the  evening 
he  saw  McCue  come  to  the  City  Hall  with  a  satchel,  and  Mrs. 
McCue  drive  up  about  the  same  time.  Mrs.  McCue  spoke,  but 
he  never  heard  him  speak.  He  went  in  his  office  and  she  waited 
for  him.  When  he  came  out  she  asked  him,  "Mr.  McCue, 
are  you  going  home  with  me?''  He  said,  "Xo,"  and  went 
down  the  street.  She  remained  until  he  had  crossed  the  street, 
and  went  home.  He  had  been  away  several  days.  This  was 
in  late  spring  or  early  summer  of  1904.  Mr.  McCue's  manner 
was  not  as  pleasant  as  a  man  should  use  in  speaking  to  aB 
affectionate  vdf e — ^like  I  speak  to  mine. 

After  the  evidence  was  all  in,  the  court  gave  to  the  jury 
twenty-nine  instructions.  Those  numbered  from  1  to  13  in- 
clusive were  given  at  the  instance  of  the  Commonwealth,  and 
the  residue  at  the  instance  of  the  accused,  the  court  having 
first  modified  nimiber  21  against  the  remonstrance  and  objec- 
tion of  the  prisoner.  The  court  also  refused  two  instructions 
offered  by  the  prisoner.  These  and  the  ruling  of  the  court 
thereon  sufficiently  appear  in  the  opinion  of  the  court. 

The  instructions  given  were  as  follows: 

(1) 

The  court  instructs  the  jury  that  the  rule  of  law  is  that  n 
man  shall  be  taken  to  intend  that  which  he  does,  or  which  is  a 
necessary  consequence  of  his  acts. 

(2) 

The  court  further  instructs  the  jury  that  whenever  the  kill- 
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ing  is  wilful,  deliberate,  and  premeditated,  the  law  infers  malice 
from  this  fact. 

(3) 

The  court  instructs  the  jury  that  every  homicide  in  Virginia 
is  presumed  to  be  murder  in  the  second  degree.  In  order  to 
elevate  the  offence  to  murder  in  the  first  degree,  the  burden  of 
proof  is  upon  the  Commonwealth,  and  to  reduce  the  offence  to 
manslaughter,  the  burden  of  proof  is  upon  the  prisoner. 

(*) 

The  court  instructs  the  jury  that  murder  is  distinguished  by 
the  law  in  Virginia  as  murder  in  the  first  degree  and  murder 
in  the  second  degree. 

(6) 

The  court  further  instructs  the  jury  that  circimistantial  evi- 
dence is  legal  and  competent  in  criminal  cases,  and  if  it  is  of 
such  a  character  as  to  exclude  every  hypothesis  other  than 
that  the  defendant  is  guilty  is  entitled  to  the  same  weight  as 
direct  testimony. 

(6) 

The  court  instructs  the  jury  that  whoever  kills  a  human 
being  with  malice  aforethought  is  guilty  of  mufder;  that  a 
murder  which  is  perpetrated  by  poison,  lying  in  wait,  or  any 
other  kind  of  wilful,  deliberate,  and  premeditated  killing  is 
murder  in  the  first  degree. 

(?) 

The  court  instructs  the  jury  that  the  credibility  of  witnesses 
is  a  question  exclusively  for  the  jury,  and  the  law  is  that  where 
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a  number  of  witnesses  testify  directly  opposite  to  each  other^ 
the  jury  is  not  bound  to  regard  the  weight  of  the  evidence  as 
equally  balanced,  the  jury  have  the  right  to  determine  from 
the  appearance  of  the  witnesses  on  the  stand,  their  manner  of 
testifying,  and  their  apparent  candor  and  fairness,  their  ap- 
parent intelligence,  and  from  all  the  other  surrounding  cir- 
cumstances appearing  on  the  trial,  which  witnesses  are  more 
worthy  of  credit,  and  to  give  credit  accordingly. 

(8) 

The  court  instructs  the  jury  that  a  reasonable  doubt  is  such 
a  doubt  as  may  be  honestly  and  reasonably  entertained  as  to- 
charged.  Reasonable  doubt  must  be  based  upon  the  evidence^ 
any  substantial  and  material  fact  essential  to  prove  the  ofifcEce 
or  that  is  suggested  by  the  evidence,  or  grows  out  of  the  evi- 
dence  itself.  It  must  not  be  arbitrary  doubt  without  evidence 
to  sustain  it.  It  must  be  serious  and  substantial  in  order  to 
warrant  an  acquittal.  It  must  be  a  doubt  of  material  fact  or 
facts  necessary  for  the  jury  to  believe  to  find  a  verdict  of  con- 
viction, and  not  of  immaterial  and  non-essential  circumstances. 

(9) 

The  court  instructs  the  jury,  as  a  matter  of  law,  in  consider- 
ing the  case,  the  jury  are  not  to  go  beyond  the  evidence  to 
hunt  up  doubts,  nor  must  they  entertain  such  doubts  as  are 
merely  chimerical  or  conjectural.  A  doubt  to  justify  an  ac- 
quittal must  be  a  reasonable  doubt,  and  it  must  arise  from  a 
candid  and  impartial  investigation  of  all  the  e\'idence  in  the 
case,  and  unless  it  is  such  that  were  the  same  kind  of  doubt 
interposed  in  the  graver  transactions  of  life  it  would  cause  a 
reasonable  and  prudent  man  to  hesitate  and  pause,  it  is  in- 
sufficient to  authorize  a  verdict  of  not  guilty.     If^  after  cott- 
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sidering  all  the  evidence  you  can  say  that  you  have  an  abiding 
eon\dction  of  the  truth  of  the  charge,  you  are  satisfied  beyond 
all  reasonable  doubt.  On  the  other  hand,  the  jury  must  not  go 
beyond  the  evidence  to  hunt  up  inferences  of  guilt. 

(10) 

The  court  instructs  the  jury  that  on  a  charge  of  murder 
malice  is  presumed  from  the  fact  of  killing.  When  the  kill- 
ing is  proved,  and  is  unaccompanied  with  circimistances  of 
palliation,  the  burden  of  disproving  malice  is  thrown  upon  the 
accused. 

(11) 

The  court  further  instructs  the  jury  that  to  constitute  a 
wilful,  deliberate,  and  premeditated  killing  it  is  not  necessary 
that  the  intention  to  kill  should  exist  any  particular  length  of 
time  prior  to  the  actual  killing.  It  is  only  necessary  that  such 
intention  should  come  into  existence  for  the  first  time  at  the 
time  of  killing,  or  any  time  previously. 

(12) 

The  court  further  instructs  the  jury  that  a  mortal  wound 
given  with  a  deadly  weapon  in  the  previous  possession  of  the 
slayer,  without  any  provocation,  or  even  with  slight  provoca- 
tion, is  prima  facie,  wilful,  deliberate,  and  premeditated  kill- 
ing, and  throws  upon  the  prisoner  the  necessity  of  showing 
extenuating  circumstances. 

(13) 

The  court  further  instructs  the  jury  that  in  determining  the 
weight  to  be  given  the  testimony  of  different  witnesses  in  this 
case,  the  jury  are  authorized  to  consider  the  relationship  of  the 
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witnesses  to  the  parties,  if  the  same  is  proved;  their  interest, 
if  any,  in  the  result  of  this  case ;  their  temper,  feeling  or  bias, 
if  any  has  been  shown;  their  demeanor  whilst  testifying;  their 
apparent  intelligence ;  their  means  of  information,  and  to  give 
such  credit  to  the  testimony  of  such  witnesses  as  imder  all  the 
circumstances  such  witnesses  seem  to  be  entitled  to. 

(14) 

The  court  instructs  the  jury  that  in  all  criminal  prosecutions. 
a  man  has  a  right  to  be  confronted  with  his  accusers,  and  the 
witnesses  against  him,  and  no  statement  made  by  any  witness, 
or  other  person,  elsewhere  than  in  court,  and  in  the  presence 
of  the  accused,  constitutes  evidence  against  him.  The  sole 
purpose  for  which  evidence  of  any  such  statement  is  admitted, 
or  for  which  it  can  be  used,  is  to  enable  the  jury  to  judge 
whether  or  not  the  witness  is  entitled  to  credit. 

(15) 

The  court  instructs  the  jury  that  the  law  presumes  every 
person  charged  with  crime  to  be  innocent  until  his  guiU  is 
established  by  the  Commonwealth  beyond  a  reasonable  doubt, 
and  this  presumption  of  innocence  goes  with  the  accused 
through  the  entire  case,  and  applies  at  every  stage  thereof; 
and  if,  after  having  heard  all  of  the  evidence  in  this  case,  the 
jury  have  a  reasonable  doubt  of  the  guilt  of  the  accused  upon 
the  whole  case,  or  as  to  any  fact  essential  to  prove  the  charge 
made  against  him  in  the  indictment,  it  is  their  duty  to  give  the 
prisoner  the  benefit  of  the  doubt,  and  find  him  not  guilty. 

(16) 

The  court  instructs  the  jury  that  the  failure  of  the  accused 
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to  testify  creates  no  presumption  against  him,  and  in  consider- 
ing his  guilt  or  innocence,  his  failure  to  testify  is  not  a  circum- 
stance which  the  jury  is  entitled  to  consider. 

(17) 

The  court  instructs  the  jury  that  murder  by  poison,  lying  in 
wait,  imprisonment,  starving  or  any  wilful,  deliberate  and  pre- 
meditated killing,  or  in  the  commission  of,  or  attempt  to  com- 
mit, arson,  rape,  robbery,  or  burglary,  is  murder  of  the  first 
degree.     All  other  murder  is  murder  of  the  second  degree. 

(18) 

The  court  instructs  the  jury  that,  upon  the  trial  of  this  case, 
if  a  reasonable  doubt  of  any  fact  necessary  to  establish  the 
guilt  of  the  accused  as  charged  in  the  indictment  be  raised  by 
the  evidence,  or  lack  of  evidence,  such  doubt  is  decisive,  and 
the  jury  must  acquit  the  accused,  since  a  verdict  of  "not  guilty'' 
means  no  more  than  that  the  guilt  of  the  accused  has  not  been 
established  in  the  precise,  specific,  arid  narrow  form  prescribed 
by  law. 

(19) 

The  court  instructs  the  jury  that,  even  though  they  may 
believe  from  the  evidence  that  the  witnesses,  William  McCue 
and  John  Perry,  may  have  made  statements  in  conflict  with, 
or  in  contradiction  of,  the  evidence  given  by  them  on  the 
witness-stand,  in  considering  the  guilt  or  innocence  of  the  ac- 
cused of  the  crime  mth  which  he  is  charged,  the  jury  are  not 
at  liberty  to  take  into  consideration  any  such  contradictory  or 
conflicting  statements  of  the  said  witnesses,  or  either  of  them, 
but  must  consider  the  case  of  the  accused  as  if  such  statements 
had  never  been  made,  except  that  they  may  consider  such 
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statements  for  the  sole  purpose  of  determining  whether  said 
witnesses,  or  either  of  them,  are  worthy  of  belief. 

(20) 

The  court  instructs  the  jury,  even  if  they  are  satisfied  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  accused  took 
the  life  of  the  deceased,  then  the  jury  are  instructed  that  the 
law  presumes,  prima  facie,  that  such  killing  was  murder  of  the 
second  degree,  and  the  burden  rests  upon  the  Commonwealth 
to  elevate  the  offense  to  murder  in  the  first  degree  by  proving, 
beyond  a  reasonable  doubt,  all  of  the  elements  of  that  crime 
as  defined  by  another  instruction. 

The  court  instructs  the  jury  that  all  statements  which  they 
}iiay  believe  from  the  evidence  were  made  by  J.  William  ilc- 
Cue,  the  son  of  the  accused,  or  John  Perry,  to  other  persons, 
not  in  the  presence  of  the  accused,  can  only  be  considered  by 
the  jury  for  the  purpose  of  discrediting  the  said  William  Mc- 
Cue  and  the  said  John  Perry,  and  the  jury  are  instructed  that 
such  statements  shall  not  be  considered  by  them  as  evidence 
against  the  accused,  but  only  for  the  purpose  above  stated,  and 
said  statements  should,  in  considering  the  question  of  the  guilt 
or  innocence  of  the  accused,  be  wholly  disregarded  by  the  jury 
and  treated  as  if  they  had  never  been  made. 

(22) 

The  court  instructs  the  jury  that  if,  upon  the  whole  evidence 
in  the  case,  there  is  any  reasonable  hypothesis  consistent  with 
the  innocence  of  the  accused,  they  must  find  him  not  guilty. 

.,;..,,    '  (23) 

ii  ;The  (5o;urt  instructs  the  jury  that  upon  the  trial  of  a  criminal 
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case  by  a  jury  the  law  contemplates  a  concurrence  of  twelve 
minds  in  the  conclusion  of  guilt  before  a  conviction  can  be  had. 
Kot  only  is  this  true  with  respect  to  the  guilt  of  the  accused, 
but  it  is  likewise  true  with  respect  to  the  degree  of  crime. 
Therefore,  although  the  jury  may  believe,  from  the  evidence, 
that  the  accused  is  guilty  of  the  killing  of  the  deceased,  still, 
if  any  individual  member  of  the  jury,  after  having  duly  con- 
sidered all  of  the  evidence  in  this  case,  and  after  consultation 
with  his  fellow-jurors,  should  entertain  a  reasonable  doubt  as 
to  the  degree  of  the  guilt  of  the  accused,  it  is  his  duty  not  to 
surrender  his  own  convictions  as  to  such  degree  of  guilt  simply 
because  the  balance  of  the  jury  entertain  different  convictions 
^rith  respect  to  such  degree. 

(24) 

The  court  instructs  the  jury  that  the  failure  of  the  evidence 
to  disclose  any  other  criminal  agent  than  the  accused  is  not  a 
circumstance  which  may  be  considered  by  the  jury  in  determin- 
ing whether  or  not  he  was  guilty  of  the  crime  wherewith  he  is 
charged.  The  prisoner  is  presumed  to  be  innocent  until  his 
guilt  is  established,  and  he  is  not  to  be  prejudiced  by  the  in- 
ability of  the  Commonwealth  to  point  any  other  criminal  agent, 
nor  is  he  called  upon  to  vindicate  his  own  innocence  by  naming 
the  guilty  person. 

(25) 

The  court  instructs  the  jury  that  upon  the  trial  of  a 
criminal  case  by  a  jury  the  law  contemplates  the  concurrence 
of  twelve  minds  in  the  conclusion  of  guilt  before  a  conviction 
can  be  had.  Each  individual  juror  must  be  satisfied  beyond  a 
reasonable  doubt  of  the  defendant's  guilt  before  he  can,  under 
his  oath,  consent  to  a  verdict  of  guilty.    Each  juror  should  feel 
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the  responsibility  resting  upon  him  as  a  member  of  the  jury, 
and  should  realize  that  his  own  mind  must  be  convinced  beyond 
a  reasonable  doubt  of  defendant's  guilt  before  he  can  consent 
to  a  verdict  of  guilty.  Therefore,  if  any  individual  member 
of  the  jury,  after  having  duly  considered  all  the  evidence  in 
this  case,  and  after  consultation  with  his  fellow-jurors,  should 
entertain  such  reasonable  doubt  of  defendant's  guilt  as  is  set 
forth  in  certain  other  instructions  in  this  case,  it  is  his  duty 
not  to  surrender  his  own  convictions  simply  because  the  bal- 
ance of  the  jury  entertain  diflFerent  convictions. 

(26) 

The  court  instructs  the  jury  that  where  evidence  is  adduced 
of  any  statement  of  the  accused,  such  statement  must  be  con- 
sidered as  a  whole.  A  part  of  it  cannot  be  considered  and  a 
part  rejected.  The  jury  must  consider  all  or  none.  And  if 
the  prosecutor  uses  the  declarations  of  the  prisoner,  he  must 
take  the  whole  together,  and  cannot  select  one  part  and  leave 
another. 

(27) 

The  court  instructs  the  jury  that  when,  upon  a  charge  of 
murder,  the  evidence  is  wholly  circumstantial,  as  is  the  case 
here,  the  absence  of  all  evidence  of  an  inducing  cause  or  motive 
to  commit  the  offence  charged,  affords  of  itself  a  strong  pre- 
sumption of  innocence. 

(28) 

The  court  instructs  the  jury  that  in  the  application  of  ci^ 
cumstantial  evidence  to  the  determination  of  the  case,  the 
utmost  caution  and  vigilance  should  be  used.     Such  evidence 
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is  always  insufficient  where,  assuming  all  to  be  true  which  the 
evidence  tends  to  prove,  some  other  reasonable  hypothesis  may 
still  be  true,  for  it  is  the  actual  exclusion  of  every  other  rea- 
sonable hypothesis  which  invests  mere  circumstances  with  the 
force  of  truth.  Where  the  evidence  leaves  it  indifferent  which 
of  several  hypotheses  is  true,  or  establishes  only  some  finite 
probability  in  favor  of  one  hypothesis,  such  evidence  cannot 
amount  to  proof,  however  great  the  probability  may  be. 

And  the  court  further  instructs  the  jury  that  all  the  evidence 
in  this  case  which  tends  to  establish  that  the  accused  is  guilty 
of  the  crime  with  which  he  is  charged,  is  circumstantial  and 
not  positive  evidence. 

Therefore,  although  the  jury  may  believe,  from  the  evidence 
in  this  case,  that  there  is  a  strong  probability  that  the  accused 
is  guilty  of  the  offence  charged  in  the  indictment,  still,  if,  upon 
the  whole  evidence,  there  is  any  other  reasonable  hypothesis 
consistent  with  his  innocence,  they  cannot  find  the  accused 
guilty,  and  this  is  true,  although  it  may  appear  from  the  evi- 
dence that  the  probabilities  of  his  guilt  are  greater  than  the 
probabilities  of  his  innocence.  , 

(29) 

• 

The  jury  are  finally  instructed  that  the  instructions  given 
are  all  the  instructions  of  the  court,  and  must  be  considered  as 
a  whole. 

The  objections  made  to  the  statements  of  Capt.  Woods,  who 
was  assisting  in  the  prosecution,  and  to  the  action  of  members 
of  the  jury  in  reading  the  newspapers  pending  the  trial  are 
fully  considered  in  the  opinion  of  the  court. 

A  motion  in  arrest  of  judgment  was  made  on  the  ground 
that  the  verdict  of  the  jury  was  insufficient  and  defective,  in 
that  it  failed  to  ascertain  and  fix  the  degree  of  murder  of 
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which  accused  was  found  guilty.    The  verdict  was  written  on 
the  back  of  the  indictment,  and  was  in  the  following  words : 

"We,  the  jury,  find  the  defendant  guilty,  as  charged  in  the 
within  indictment,  for  murder  in  the  first  degree/' 

The  contention  was  that  the  words  "for  murder  in  the  first 
degree"  were  descriptive  of  the  indictment,  and  not  a  finding  of 
the  degree  of  the  defendant's  offense. 

Finally,  a  motion  was  made  to  set  aside  the  verdict  because 
it  was  contrary  to  the  law  and  the  evidence.  This  motion  was 
overruled  by  the  trial  court.  As  the  case  is  heard  here  as  on  a 
demurrer  to  the  evidence,  it  is  unnecessary  to  refer  to  evidence 
introduced  by  the  prisoner  to  contradict  that  given  for  the 
Commonwealth.  The  main  facts  of  the  case  are  set  forth  in 
the  narrative  first  hereinbefore  given,  but  the  evidence  of  the 
principal  witnesses  for  the  Commonwealth,  in  addition  to  that 
already  given,  was  as  follows: 

Dr.  Frank  C.  McCue  testified  that  he  was  a  physician  and 
surgeon  and  had  resided  in  Charlottesville  five  years  this  com- 
ing December,  and  will  be  thirty-one  years  old  next  April, 
and  is  a  brother  of  the  accused.  He  resided  at  402  Park  street, 
about  three  and  a  half  or  four  squares  from  the  residence  of 
the  accused,  and  on  the  same  street — only  he  resided  on  the 
east  side  and  the  accused' on  the  west.  The  first  knowledge  he 
received  of  the  murder  on  September  4,  1904,  was  about  9 :15 
P.  M.  or  9  :30.  He  and  his  wife's  cousin,  and  his  little  baby, 
had  gone  upstairs  to  retire.  He  was  nearly  undressed  when  the 
telephone  rang.  He  went  to  the  'phone,  and  the  accused, 
whose  voice  he  recognized,  said:  "Frank,  come  down  right 
quick.  Somebody  is  in  the  house,  has  knocked  me  (accused) 
senseless,  and  possibly  shot  Fannie  (the  wife).  He  (Dr.  Mc- 
Cue) hung  up  the  receiver  quickly,  went  to  his  room,  dressed, 
with  his  wife's  assistance,  and  started.  As  he  started  out  be 
asked  his  wife  for  his  pistol,  and  recalled  that  it  had  been 
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loaned  out.  He  usually  carried  a  pistol.  He  went  to  his 
office  door  on  High  street,  came  up  to  the  comer  to  Park 
street,  went  down  on  the  right  of  Park  street  to  Mrs.  Pugh's, 
or  between  Mrs.  Pugh's  and  Sinclair's,  then  crossed  the  street 
and  did  not  get  on  the  street  until  near  Letterman's,  and 
kept  on  that  side  until  he  reached  his  brother's  gate.  He 
went  up  the  front  steps,  found  the  door  ajar,  pushing  it  open 
wdth  his  emergency  grip.  The  first  person  he  saw  was  the 
colored  boy,  John  Perry,  going  from  him,  with  his  back  to 
him,  toward  the  staircase.  Dr.  McCue  did  not  take  off  his  hat, 
and  kept  his  grip  in  his  hand.  There  was  a  low  light  in  the 
hall.  He  met  his  brother  on  the  steps  a  little  higher  than  the 
center.  There  was  a  dim  light  in  his  brother's  room,  on  the 
upper  floor.  J.  Samuel  McCue  had  on  a  pair  of  dark  pants,  a 
pair  of  slippers,  and  undershirt.  He  had  a  wound  on  his  right 
cheek,  and  some  blood  on  the  right  side  of  his  face.  He  did 
not  reply  to  several  of  Dr.  McCue's  questions,  and  seemed 
dazed,  and  would  give  no  definite  history  of  the  case.  He 
pushed  Dr.  McCue  back,  and  said,  "Go  on  and  hunt  Fannie." 
Dr.  McCue  went  up  the  steps,  put  down  his  grip,  took  matches 
and  struck  a  light.  About  that  time  Policeman  Grady  arrived 
in  the  door.  Grady  came  up  the  steps  before  Dr.  McCue 
made  the  first  light.  There  was  an  odor  and  fumes  of  powder 
in  the  upper  hall,  and  water  running  in  the  bath-room.  Going 
into  the  bath-room  he  struck  a  light,  and  asked  John  Perry 
where  the  gas  jet  was.  Perry  said  behind  the  door.  After 
lighting  the  gas  jet  the  first  thing  he  saw  was  the  body  of 
Fannie  McCue  lying  in  the  tub,  with  the  right-hand  spigot 
turned  towards  the  base  of  the  tub.  She  was  pulseless,  lying 
almost  straight  out,  right  leg  drawn  out  against  the  base  of  the 
tub  and  left  knee  raised,  with  her  gown  floating  above  her 
body.  She  had  a  wound  on  her  right  ear,  and  on  the  left  side 
of  her  nose,  near  the  center,  and  her  face  towards  the  wall. 
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She  was  without  color,  and  her  mouth  was  partly  open.  Some 
one  asked  if  she  was  dead,  and  about  that  time  Sam  asked 
the  question,  while  he  stood  outside  the  bath-room  door.  Dr. 
McCue  replied,  **Yes,"  and  Sam  said,  "Oh,  my  God,  my  darl- 
ing wife,''  and  dropped.  The  window  at  the  door  was  open. 
Some  one  came  in  just  then.  The  water  was  within  four  inches 
of  the  top  of  the  tub.  Her  arms  were  folded  across  her 
breast.  Dr.  McCue  took  hold  of  her  head,  Grady  took  hold 
of  her  body,  and  John  Perry  took  hold  of  her  feet,  and  lifted 
her  out  of  the  tub  on  a  rug  on  the  bath-room  floor.  Xo  water 
had  entered  her  body,  and  nothing  passed  from  her  nose,  eyes, 
or  mouth.  There  was  no  discoloration  of  the  water.  There 
was  a  slight  hemorrhage  from  the  side  of  her  head,  which 
trickled  down  at  the  head  of  the  tub.  The  water  did  not  cover 
her.  Dr.  McCue  told  Grady  that  he  had  nothing  to  protect 
himself  with,  and  he  had  best  remain  with  him  (Dr.  McCue). 
Dr.  McCue  lighted  a  gas  jet  in  a  back  room,  and  Grady  called 
his  attention  to  a  window  being  up  in  that  room.  This  was  in 
Ruby's  room.  Grady  called  out  of  the  window,  *'Watch  out," 
or  to  "keep  a  watch  out,"  as  parties  outside  were  surrounding 
the  house.  Then  Dr.  McCue  and  Grady  came  out  of  the  room, 
down  stairs  to  the  front  hall,  entered  the  parlor,  where  there 
was  no  light.  Dr.  McCue  struck  a  light.  One  of  the  parlor 
windows  was  up.  They  then  returned  to  the  bath-room  and 
removed  the  body  to  Wm.  McCue's  room,  and  laid  it  on  the 
bed,  and  covered  it  with  a  sheet,  and  then  for  the  first  time 
he  noticed  the  gunshot  wound.  Dr.  McCue  and  Grady  re- 
turned to  the  bath-room,  and  for  the  first  time  noticed  Sam 
McCue's  piunp-gun  by  the  door  leading  into  Perry's  room,  in 
the  upper  hallway.  Perry  picked  up  the  gim,  said  it  was  Mr. 
Sam  McCue's,  and  pushing  back  the  fixtures  an  empty  shell 
rolled  out.  Perry  said  he  did  not  know  what  the  gim  was 
doing  there.    Dr.  McCue  was  backwards  and  forwards  through 
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the  house.  Then  he  let  the  water  out  of  the  bath-tub.  He 
observed  before  she  was  removed  her  feet,  as  above  stated. 
The  spigot  was  turned  towards  the  base  of  the  tub,  and  the 
water  comfortably  warm.  Her  gown  was  saturated  with  water, 
and  her  hair  partially  tucked  up.  The  above  were  the  only 
wounds  he  then  observed.  He  went  to  his  brother  Sam  several 
times,  offering  assistance.  Sam  was  lying  on  a  sofa,  and 
seemed  to  be  suffering  pain.  On  his  right  cheek  a  hemorrhage 
was  running  from  the  side -of  his  face.  When  Dr.  McCue 
went  into  Sam's  room  some  one  back  of  him,  while  he  sat  hold- 
ing his  brother's  pulse,  observed,  "What  is  that  bat  doing 
there."  It  was  to  the  right  of  the  mantlepiece,  standing  on 
the  floor.  That  was  the  first  he  had  seen  of  the  bat.  .  .  He 
raised  the  bat  and  noticed  a  discoloration  near  the  larger  end, 
but  could  not  say  it  was  blood.  He  made  no  further  examina- 
tion of  the  bat.  He  never  looked  at  the  clock  when  he  re- 
ceived the  'phone  message — did  not  look  at  the  clock  until  the 
next  morning.  He  could  not  state  how  long  it  took  him  to  got 
ready  and  start,  but  it  was  not  long.  He  went  at  once  to  his 
brother's  house  after  receiving  the  'phone  message.  While 
standing  on  the  stairs  Grady  arrived.  He  thought  he  heard 
Grady  behind  him  as  he  came  down  the  street.  He  was  past 
half  way  upstairs  when  Grady  came  in  the  front  door.  The 
body  in  the  bath-tub  was  Mrs.  Fannie  McCue's,  the  wife  of 
J.  Samuel  McCue,  and  she  was  between  45  and  48  years  old. 
They  had  four  children — one  girl  and  three  boys.  She  would 
weigh  from  100  to  110  pounds.  Her  body  was  warm  when 
first  found.  The  warm  water  spigot  was  running.  Her  head 
was  entirely  out  of  the  water,  and  the  water  close  up  to  her 
shoulders,  and  had  reached  the  wound  in  her  bosom.  The 
wound  was  an  inch  or  inch  and  a  half  below  the  collar  bone. 
There  was  no  flow  of  blood  from  the  wound,  and  her  gown 
was  entirely  free  from  blood.    There  was  no  manifestation  of 
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hemorrhage  at  all  from  the  wound.     It  was  discolored  with 
powder,  an  irregular  opening. 

He  was  present  later  when  a  thorough  examination  of  the 
body  was  made,  but  could  not  tell  the  time.  The  examination 
was  made  by  Dr.  Early  and  Dr.  Venable.  He  was  standing 
in  the  hallway  when  those  doctors  asked  him  to  go  with  them. 
They  went  to  the  bath-room  and  struck  matches  in  addition 
to  the  gas  light,  and  got  down  and  searched  the  floor  and  wall, 
and  found  nothing.  Then  they  searched  the  hall  wall  and 
stairway  going  to  Sam's  room.  They  asked  Dr.  McCue  to  go 
and  examine  the  body  with  them.  Dr.  Early  Bghted  a  candle 
in  addition  to  the  gas.  Dr.  McCue,  as  a  spectator,  held  the 
candle  for  Drs.  Early  and  Venable  to  examine  the  body,  in 
the  presence  of  the  undertaker.  Previously  the  undertaker 
had  ripped  her  gown  down  in  front,  which  was  the  only  ga^ 
ment  she  had  on.  He  told  those  present  not  to  interfere  with 
the  body  until  the  examination  was  made.  To  his  knowledge 
nothing  had  been  done  to  the  body  before  the  examination. 
When  the  examination  commenced  the  body  was  still  prone 
back  on  the  bed,  as  it  was  taken  in,  and  witness  knew  of  no 
blood  coming  from  the  gunshot  wound  prior  thereto.  They 
first  searched  for  the  number  of  wounds.  The  first  wound 
was  on  the  right  ear  and  side  of  the  head,  the  next  on  the  left 
side  of  the  nose,  about  the  center,  a  little  scratch  in  the  center 
of  the  head  found  by  Dr.  Early,  and  the  gunshot  wound. 
They  were  looking  over  the  body,  and  he  looking  too.  He 
saw  no  evidence  of  blows  on  the  throat  at  that  time.  Dr. 
Early  pulled  her  gown  back,  and  introduced  his  finger  in  the 
cavity  of  the  gunshot  wound  for  the  first  time,  and  that  was 
the  first  blood  to  come  from  the  wound.  They  rolled  her 
from  front  to  back  investigating  what  direction  the  gunshot 
wound  took,  and  its  effect.  He  could  not  say  just  what  they 
did.    That  was  the  first  time  he  observed  the  gown,  saturated 
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with  blood.  They  had  made  an  examination  previously  to  the 
permanent  examination.  He  could  not  say  how  long  after  the 
body  had  been  placed  in  Willie's  room.  It  was  later  in  the 
night  that  Mr.  Gilmer  called  up  Drs.  Early  and  Venable  and 
asked  them  to  make  a  thorough  examination.  There  was  no 
discharge  of  blood  previous  to  the  last  examination. 

The  undershirt  that  J.  Samuel  McCue  had  on  was  removed 
during  the  last  examination  of  her  body,  later  in  the  night. 
The  undershirt  was  identified  as  like  the  one  Sam  had  on 
when  he  arrived.  He  was  not  present  when  Sam  removed  his 
imdershirt.  It  was  delivered  to  him  when  the  undertakers 
were  working  on  her  body,  just  before  cleaning  up  every- 
thing— the  bedding,  sheets,  &c.,  blood,  &c.,  in  the  room  by 
.  the  imdertakers.  He  was  asked  by  Mr.  Gilmer  to  get  the 
shirt,  and  to  place  it  with  the  other  articles.  He  went  to  his 
brother's  room  and  asked  for  the  undershirt  and  found  it  in 
the  clothes-basket  by  his  dresser.  At  that  time  he  thought 
his  brother  was  on  a  sofa  in  the  room.  He  did  not  remember 
whether  he  or  some  one  else  asked  Sam  where  the  shirt  was. 
He  did  not  remember  whether  he  or  some  one  else  got  the 
shirt  out  of  the  basket.  There  were  some  strangers  in  the 
room.  Before  going  into  his  brother's  room  for  the  shirt,  he 
was  sitting  in  the  room  talking  to  the  undertaker  and  Mr. 
Marshall  Dinwiddie  quite  a  while  before  deceased  was  dressed. 
Just  as  they  were  putting  the  clothes  on  her,  and  her  gown 
lying  to  itself,  and  the  bloody  bed-clothes  and  sheets,  mattress, 
&c.,  were  raised  up  by  Mr.  Dinwiddle  and  Mr.  Biery  and 
thrown  out  the  window,  he  went  and  got  the  shirt  from  his 
brother's  private  room  and  brought  it  to  Mr.  Dinwiddle.  Mr. 
Dinwiddle  took  the  shirt  in  his  hands,  just  as  his  hands  were 
from  handling  the  dirty,  bloody  bed-clothes,  &c.,  and  handled 
it,  and  Mr.  Biery,  the  undertaker,  rolled  it  up  with  the  gown 
and  laid  it  aside,  and  Mr.  Biery  went  to  the  bath-room  and 
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washed  his  hands,  aqcompanied  by  Mr.  Dinwiddle,  whom  he 
asked  to  remove  the  blood  stains  from  the  bath-tub.    He  could 
not  say  if  the  shirt  was  in  the  same  condition  as  when  he  re- 
ceived it.     The  sliirt  was  a  little  torn  down  the  front  lapel, 
and  some  evidence  of  hemorrhage  down  the  front.     There 
was  some  blood  actually  on  it.     He  did  not  observe  the  back 
of  the  shirt  particularly  at  that  time.    He  could  not  recall  the 
spots  on  the  back  of  the  shirt.     He  observed  blood  coming 
from  his  brother's  face  when  he  first  saw  him.     He  did  not 
remember  the  shirt  being  damp  when  taken  out  of  the  clothes- 
basket,  but  it  later  came  in  contact  with  the  gown,  which  was 
saturated  with  water  and  blood.      Mr.  Dinwiddle's  and  Mr. 
Biery's  hands  were  bloody  when  they  received  the  shirt.     His 
hands  were  clean.     He  thought  the  shirt  was  dry  when  he  . 
received  it,  but  would  not  say  positively.     There  was  only  a 
little  blood  stain  on  the  gown  prior  to  the  examination.     When 
he  went  into  his  brother's  room  for  the  undershirt  he  had 
changed  it. 

The  base-ball  bat  was  identified  as  the  one  looking  like  the 
one. found  in  the  room.  When  it  was  found  some  one  said,  '1 
will  take  that  for  the  Commonwealth."  An  inch,  or  an  inch  and 
a  half,  near  the  larger  end  was  discolored.  The  stain  shown 
him  on  the  bat  he  presumes  to  be  the  stain  he  saw  on  the  bat 
that  night.  He  thought  Cliff.  Eogers,  the  City  Sergeant,  was 
the  one  remarking  about  keeping  the  bat  for  the  Common- 
wealth, but  would  not  swear  to  it. 

The  gun  was  sho\vn  witness.  After  placing  the  body  in 
W^illie's  room  he  saw  the  gun  for  the  first  time  to  the  right  of 
the  door  leading  into  John  Perry's  room,  in  the  upper  hall. 
He  did  not  touch  the  gun.  When  the  boy  took  it  up  he  placed 
it  on  the  left  side  of  the  hall.  The  gun  shown  looked  like  the 
gun,  but  he  could  not  say  for  certain.  Perry  waits  on  his 
brother  at  his  house,  attending  to  his  horses.  Perry  had  been 
there  some  time.    He  could  not  say  for  certain  where  Perry 
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slept,  but  presumed  in  the  room  at  the  end  of  the  upper  hall, 
beyond  the  bath-room,  just  across  a  little  passage,  about  two  or 
three  feet.  John  Perry  is  colored.  When  he  arrived  Perry  was 
downstairs,  and  Sam  coming  down  the  steps.  Xo  one  had  gotten 
there  to  his  knowledge  before  him. 

When  he  received  the  'phone  message  he  took  no  steps  to 
notify  the  police.  He  only  went  as  far  as  to  discharge  his 
dutv.  When  called  he  attended  to  his  business,  and  did  not 
look  out  for  trouble.  He  could  not  tell  how  long  after  he  ar- 
rived before  people  begafi  to  come.  The  house  began  to  get 
crowded  with  people  very  shortly.  When  the  body  was  re- 
moved from  the  bath-room  he  heard  a  voice  in  the  direction  of 
his  brother's  room  like  a  lady's.  He  could  see  Sam  through 
the  crack  of  the  door.  That  was  shortly  after  the  body  was 
laid  on  the  rug.  He  had  not  been  to  his  brother's  house  since 
September  4,  and  he  did  not  think  the  sofa  was  now  in  the  same 
place  as  the  4th,  because  they  have  a  fire  there  now.  Sam 
could  see  the  body  on  the  rug,  but  did  not  come  farther  than 
the  bath-room  door,  and  did  not  touch  the  body,  to  his  recol- 
lection. He  was  only  a  spectator  at  the  examinations  of  the 
body,  and  did  not  make  an  examination.  He  was  present  and 
held  the  candle  and  looked  on.  The  undertaker  was  not  pres- 
ent, and  he  could  not  say  if  he  was  in  the  house.  He  had  been 
there  before,  and  had  asked  the  imdertaker  not  to  touch  the 
body  until  after  the  examination.  The  only  thing  the  under- 
taker had  done  was  to  rip  the  gown  down  in  front.  The  under- 
taker was  asked  to  go  out  of  the  room  for  the  examination, 
and  he  could  not  say  when  he  returned,  but  it  was  after  the 
physicians  had  examined  the  body.  From  the  completion  of 
the  examination  the  imdertaker  was  not  in  the  room  all  the 
time.  Mr.  Biery,  the  undertaker,  placed  her  on  the  cooling 
board  after  the  examination. 

The  wound  on  the  right  ear  was  contused,  with  bruised 
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flesh,  with  break  of  flesh  in  front  of  the  e^r.  His  emergency 
grip  was  about  8  by  16  inches,  and  from  4  to  6  inches  deep. 
He  did  not  give  any  alarm  as  he  went  to  his  brother's  house. 
He  went  so  fast  he  did  not  think  about  it.  He  thought  some 
one  would  get  there  as  fast  as  he  did.  He  remembered  his 
direction  distinctly.  There  was  no  blood  on  the  rug  when  the 
body  was  laid  on  it,  to  his  knowledge.  The  rug  was  shown 
him,  and  he  said  he  could  not  identify  it.  The  gown  was  shown, 
but  he  could  not  identify  it. 

Prior  to  that  'phone  message  he  had  not  been  out  of  his 
house  since  5  P.  M.  He  did  not  go  to  church.  He  did  not 
observe  fumes  of  smoke  until  he  made  a  light  in  the  hall. 
Never  before  in  his  life  had  it  been  necessary  to  administer 
medicine  to  Sam.  Sam  did  not  take  medicine,  and  he  had 
been  his  family  physician  for  the  last  two  or  three  years.  He 
offered  to  give  Sam  what  he  thought  proper,  but  Sam  refused 
it,  remarking  he  thought  he  could  stand  it.  The  medicine 
was  a  hypodermic  of  strychnia  and  morphia —  the  strychnia  to 
stimulate,  and  the  morphia  to  calm,  the  system — ^but  he  re- 
fused it,  as  he  always  had  refused  medicine.  He  had  his  in- 
struments. Dr.  Early  had  previously  drawn  his  syringe  out 
and  was  preparing  it.  He  asked  him  to  take  care  of  William 
McCue,  and  he  would  attend  his  brother.  Sam  seemed  to  be 
suffering  a  good  deal  all  the  time  he  was  there. 

When  he  first  entered  his  brother's  room  he  could  not  recall 
the  position  of  Mrs.  McCue's  clothes.  Some  of  them  were  on 
her  chair  to  the  left  of  the  wardrobe,  but  he  did  not  know 
what  clothes.    He  could  not  say  if  the  chamber  was  in  order. 

The  gun  was  shown  him,  but  he  could  not  say  whose  gun  it 
was.  He  could  not  say  if  the  chiffonier,  bed,  &c.,  were  in  the 
same  position  as  that  night.  He  could  say  for  certain  if  he 
could  point  out  to  the  jury  the  position  they  were  in  that  night. 
When  he  reached  the^'e  his  brother  seemed  dazed,  and  could 
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only  give  him  an  indefinite  history,  and  would  not  answer 
questions,  and  continued  that  way  for  a  day  or  two  afterwards. 
He  could  never  get  it  out  of  him. 

As  well  as  he  could  remember,  he  heard  water  nmning  in 
the  bath-room  while  on  the  steps.  Sam  never  told  him  where 
to  look  for  Fannie,  and  stated  nothing  to  indicate  if  he  knew 
she  was  living  or  dead.  He  went  and  looked  for  her.  Sam 
lives  in  Charlottesville,  and  she  was  killed  in  this  city.  He 
thought  Sam  was  in  his  room  when  the  gun  was  foimd,  and 
John  Perry  stated  whose  it  was.  Sam  came  just  inside  the 
bath-room  door  while  the  body  was  on  the  rug.  He  acknowl- 
edged saying  before  the  coroner's  jury,  "as  well  as  I  remember 
he  was  standing  just  outside  the  bath-room,  in  the  doorway," 
but  that  was  the  first  time  Sam  ever  said  anything.  He  did 
not  put  that  in.  It  just  did  not  come  to  his  mind ;  it  has  come 
since. 

On  cross-examination  this  witness  stated  that  he  recognized 
his  brother's  voice  at  the  'phone,  and  the  message  was,  "Come 
down  here,  Frank,  right  quick.  Somebody  is  in  the  house, 
knocked  me  senseless  and  possibly  shot  Fannie."  That  is  all 
that  was  said.  He  did  not  stop  on  the  way  to  his  brother's, 
nor  go  into  any  other  yard  on  the  way,  nor  speak  to  any  one. 
There  cannot  possibly  be  any  mistake  about  that.  He  was 
perfectly  sure  that  he  went  without  pause  or  stop  from  his 
house  to  his  brother's.  The  front  door  was  ajar  when  he  ar- 
rived. He  went  upstairs  without  going  into  the  lower  rooms. 
Sam  was  about  five  steps  from  the  top  of  the  stairs.  When 
he  entered  the  house  John  Perry  was  going  towards  the  stairs, 
between  the  front  door  and  the  stairsteps.  They  went  up  the 
steps  together,  passing  Sam  on  the  steps.  He  observed  the 
wound  on  his  brother's  face  when  he  first  saw  him  on  the 
steps.  There  was  a  Kght  in  the  hall.  Sam  was  in  a  stooping 
position,  with  his  head  on  one  hand  and  the  other  on  his  side. 
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He  would  not  be  positive  that  his  brother  had  on  slippers 
when  he  saw  him  on  the  steps,  but  after  considering  it  was 
positive  that  he  had  on  slippers.  There  was  a  gas  jet  in  the 
upper  hall,  which  he  lighted,  but  no  light  in  the  bath-room 
when  he  entered.  The  cold  water  spigot  was  not  running. 
He  could  not  say  whether  the  hot  water  spigot  was  running 
full  force  or  partially.  In  the  excitement  he  did  not  observe 
it.  When  he  entered  the  bath-room  Grady  was  just  behind 
him.  When  he  said  she  was  dead  Sam  said,  ^'^Oh,  my  God, 
my  darling  wife,"  and  sank  at  the  window,  and  he  could  not 
see  who  lead  him  away,  but  the  voice  was  that  of  a  woman, 
but  he  could  not  see  who  she  was.  That  could  only  have  been 
a  few  minutes  after  he  arrived.  She  was  out  of  the  tub  then. 
Sam  asked  her  condition,  and  when  told  made  the  above  ex- 
clamation. He  had  not  removed  his  hat.  After  taking  her 
out  of  the  tub,  Grady  and  he  shut  the  door  and  searched  the 
back  room,  up  the  staircase,  and  then  went  downstairs  and 
searched  the  parlor.  At  first  the  bath-room  door  was  partially 
opened.  Position  of  the  bath-tub  was  described.  The  door 
opens  into  the  bath-room  and  comes  in  contact  with  the  bath- 
tub when  opened.  He  was  on  his  knees  when  searching  the 
bath-room  with  Dr.  Venable  and  Dr.  Early  that  night.  A  care- 
ful search  was  made  of  it.  While  on  his  knees  he  used  matches 
and  the  gas  jet  was  burning.  The  search  was  made  for  evi- 
dences of  this  trouble.  The  gas  jet  was  burning  brightly. 
Nothing  at  that  time  was  discovered.  He  was  an  active  par- 
ticipant in  the  search.  He  looked  all  over  the  floor.  He  did 
not  think  it  possible  for  a  piece  of  shirt  to  have  escaped  his 
search.  "No  such  thing  was  seen  by  either  searcher.  That 
search  was  made  just  after  the  preliminary  examination  and 
the  permanent  examination  called  for — ^he  could  not  state  the 
time  of  night — late  the  same  night  of  the  death  of  Mrs.  McCue. 
The  wound  on  her  nose  was  small  and  contused,  with  some 
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discoloration,  with  slight  incision,  about  a  quarter  of  an  inch 
in  length,  about  the  center,  and  on  the  left  side.  It  was  not  a 
severe  wound.  The  wound  on  her  right  ear,  or  right  side  of 
her  head,  was  a  contused  wound.  He  could  not  state  its  effect. 
He  thought  it  would  produce  insensibility,  but  could  not  say 
how  long  insensibility  would  have  lasted.  Ruby's  room,  with 
the  window  open,  was  in  the  rear  of  their  chamber.  The  lower 
third,  or  right  hand,  window  in  the  parlor  was  open,  and  the 
blinds  were  wide  open.  It  opens  on  the  front  porch  and  has 
inside  blinds.  They  did  not  go  into  the  dining-room  and 
kitchen,  and  did  not  know  their  condition.  His  brother  was 
on  the  sofa  when  he  tendered  him  the  physic,  and  complained 
of  suffering  with  pain  in  the  head.  He  seemed  to  be  suffer- 
ing from  general  pain  in  his  head.  Dr.  Early  gave  my  brother's 
son,  William,  some  medicine  to  produce  sleep,  but  he  did  not 
know  what  it  was. 

The  wound  on  his  brother's  face  produced  swelling,  discolor- 
ation, and  the  skin  was  broken,  and  some  blood  running  from  it. 
It  was  caused  by  a  blunt  instrument  with  some  surface.  It 
might  have  been  made  from  a  sandbag.  He  could  not  state 
certainly  how  a  sandbag  was  made.  It  has  a  good  deal  of 
surface,  and  the  contents  solid.  With  a  leather  or  cloth  filled 
with  sand  or  small  shot,  it  would  be  possible  to  knock  his 
brother  imconscious — render  him  senseless.  As  to  the  injury 
produced  by  the  surface  of  the  bag,  he  could  not  say  exactly, 
but  it  would  be  a  good  blow  to  produce  that  injury.  The  in- 
sensibility, from  such  a  blow  is  caused  by  concussion.  He  could 
not  state  if  a  base-ball  bat  would  produce  it.  He  could  not 
state  certainly  that  his  brother's  nose  was  bleeding  when  he 
first  saw  him.  When  called  back  in  the  chamber  he  noticed 
Sam  was  suffering  a  good  deal  of  pain,  and  seemed  overcome. 
The  pillow  showed  his  nose  was  bleeding.  He  saw  blood 
issuing  from  his  brother's  nose.     That  is  one  of  the  symptoms 
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of  ft  severe  blow  on  the  head.  It  is  possible  that  his  nose 
would  bleed  from  a  severe  blow  on  the  head  at  some  place 
other  than  the  nose  or  face.  It  is  one  of  the  results  looked 
for  from  such  a  blow.  He  found  other  soiled  clothes  on  top  of 
the  undershirt  in  the  basket.  As  far  as  he  knew,  it  was  found 
in  the  regular  clothes-basket.  He  was  told  by  some  one  it  was 
in  the  clothes-basket,  and  that  statement  was  made  in  Sam's 
presence  and  hearing.  No  objection  was  made  to  any  article 
of  clothing  being  taken.  The  undershirt  was  so  torn  as  to 
expose  his  breast.  After  a  while  lady  friends  of  his  wife  began 
to  arrive.  If  he  had  been  in  his  natural  condition  he  would 
have  thought  that  he  should  not  go  where  ladies  were  with  his 
shirt  in  that  condition.  It  was  some  little  time  before  he 
changed  his  shirt.  Dr.  McCue  thought  he  put  on  a  negligee 
shirt  that  was  checked. 

Re-examined : 

Before  Mr.  Gilmer  left  the  house  the  last  time  after  the 
special  examination,  he  asked  witness  to  get  the  shirt,  and 
leave  it  with  Mr.  Biery,  as  well  as  he  remembered.  It  was 
early  in  the  night  when  Mr.  Gilmer  asked  for  the  shirt — ^aboot 
the  time  the  doctors  were  sent  for.  He  was  not  excited  at  the 
'phone  message.  He  did  not  tie  his  shoes  or  button  his  collar 
before  he  set  out  for  his  brother's  after  receiving  the  message. 
He  had  seen  a  sandbag,  but  had  never  examined  its  contents. 

Dr.  Charles  S.  Venable  testified  that  he  was  a  practicing 
physician,  residing  in  Charlottesville.  He  first  learned  of  the 
tragedy  while  putting  his  horse  in  a  livery  stable,  and  went 
straight  to  McCue's  house,  and  arrived  there  between  half  an 
hour  and  an  hour  after  it  occurred,  accompanied  by  Dr.  Brown- 
ing. When  he  first  entered  the  house  he  was  asked  to  go  up- 
stairs. There  were  a  great  many  people  at  the  house,  all  ex- 
cited. At  the  top  of  the  steps  he  was  met  by  Dr.  McCue,  who 
asked  him  in  the  bath-room,  where  the  body  was  found.    They 
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examined  it.  The  floor  was  wet,  a  little  rug  was  on  the  floor, 
which  was  saturated  with  water  and  a  little  blood  on  the  head 
end  of  the  tub,  streaked  down.  From  the  bath-room  he  went 
into  the  hall.  Later  he  asked  Dr.  McCue  how  his  brother  Sam 
was  getting  on.  Dr.  McCue  said  he  was  doing  pretty  well,  and 
said  go  in  and  see  him.  He  went  into  the  front  room  to  speak 
to  J.  Samuel  McCue,  f  oimd  him  on  a  lounge,  lying  down,  and 
one  or  two  other  gentlemen  in  the  room,  including  Judge 
Duke.  Dr.  Browning,  going  just  about  the  same  time,  spoke 
to  and  shook  hands  with  McCue.  He  sat  on  the  edge  of  the 
sofa  a  moment  talking  to  McCue,  and  expressing  his  sympathy, 
and  McCue  thanked  him.  He  asked  McCue  how  it  happened, 
and  McCue  said  he  did  not  know,  it  was  all  so  quick ;  that  some 
one  had  run  in,  he  thought,  from  Ruby's  room,  grappled  with 
him,  and  it  was  all  over  so  quickly  he  really  did  not  know  how 
it  was.  As  witness  was  about  to  leave,  some  one  mentioned 
something  about  a  bat.  McCue  asked,  "Is  she  dead?"  Dr. 
McCue  came  from  behind  him  to  his  brother's  side  and  said 
in  an  imdertone,  "Yes,  she  is  dead."  McCue  said,  "Oh,  my 
God."  Witness  then  again  expressed  his  sympathy  for  Mc- 
Cue, and  bade  him  good  night,  after  asking  if  there  was  any- 
thing he  could  do,  and  offering  to  do  it,  if  there  was.  He  was 
holding  McCue's  hand  when  he  asked  the  question  about  Mrs. 
McCue,  and  Dr.  McCue  answered  it.  He  noticed  some  change 
in  his  pulse,  and  nervousness  at  the  time.  He  was  surprised 
that  McCue  did  not  know  she  was  dead,  and  at  his  question  and 
expression.  His  expression  was  unchanged.  There  was  neither 
excitement  nor  grief.  There  was  no  tremor  of  his  hand.  On 
McCue's  face,  just  about  his  cheek,  which  he  was  wiping 'with 
a  handkerchief,  was  oozing  a  little  blood.  (Dr.  Venable  shows 
place  of  wound  on  his  own  face.)  It  was  an  abrasion,  just  as  a 
child  wnll  fall  down  and  skin  its  knee  on  a  brick  pavement — 
scrape  the  skin  off.    There  was  no  bruise  or  swelling  observed 
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by  him.  It  was  caused  by  a  glancing  lick.  A  heavy  blow  at 
that  place  would  be  boimd  to  have  a  great  deal  of  diffused 
blood  under  the  skin,  what  is  commonly  called  a  black  eye. 
The  tissues  there  are  much  looser  than  in  other  parts,  and, 
therefore,  blood  can  diffuse,  and  does  diffuse,  more  easily  and 
from  slighter  injury  there  than  elsewhere.  You  (to  the  jury) 
have  all  observed  that  a  man's  eye  will  swell  there  from  kidney 
disease  because  it  lets  the  fluid  out  into  the  tissues.  The 
tissues  are  looser.  Witness  examined  the  wound  the  next  day 
about  noon.  There  was  no  swelling  or  diffused  blood  (ecchy- 
mosis)  in  the  skin  at  all.  McCue  said  he  had  pain,  or  sore- 
ness, at  the  back  of  the  head,  but  could  not  locate  it.  He 
looked  through  McCue's  hair  pretty  carefully,  but  could  find 
no  evidence  of  a  bruise  or  any  other  mark.  It  is  possible  for  a 
man  to  be  struck  by  a  sandbag  on  the  hair  and  knocked  in- 
sensible without  causing  any  mark.  Possibly  there  would  be 
some  swelling  afterwards,  he  imagined.  He  never  saw  a  sand- 
bag, but  did  not  see  how  such  a  lick  could  be  had  without 
causing  a  knot  the  next  day,  but  there  might  not  be  an  abra- 
sion the  next  day.  The  only  evidence  of  a  blow  he  saw  was 
the  abrasion  on  the  right  cheek.  Afterwards  he  examined 
McCue's  hands,  arms,  and  around  his  neck,  but  did  not  go 
down  to  his  waist  or  feet.  He  had  seen  wounds  like  it  most 
frequently  in  foot-ball  players,  by  scratching  the  face  on  the 
ground,  or  walking  into  the  edge  of  a  house  or  bricks  that 
would  be  rough,  and  which  would  just  scrape  the  skin  off; 
remove  the  epidermis  without  producing  a  bruise.  In  addition, 
it  would  give  a  blueness  and  swelling  before  it  would  remove 
the  top  skin,  without  injuring  the  top  skin.  There  was  no 
evidence  or  sign  of  any  injury  to  his  mouth  or  teeth — they 
were  examined.  If  a  lick  had  been  struck  on  the  cheek  at  that 
place  sufficient  to  produce  insensibility  it  would  have  produced 
an  enormous  swelling,  the  eye  blackened,  probably  closed,  and 
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the  bone  in  all  probability  fractured — ^if  struck  by  a  sandbag, 
even.  A  blow  on  the  front  of  the  face  does  not  readily  produce 
unconsciousness.  As  he  was  leaving  the  house  Dr.  Early 
asked  him  to  see  the  body.  He  looked  at  it,  and  Dr.  Early  re- 
moved the  sheet  and  showed  him  the  wound.  He.  did  not  care 
to  see  it.  He  did  not  think  it  had  then  been  cleaned  and  pre- 
pared by  the  imdertaker.  At  that  time  he  made  no  examina- 
tion of  the  wound — ^just  stood  at  the  head  of  the  bed  and  saw 
there  was  a  chest  wound — the  gown  having  been  pulled  back 
over  it.  There  was  a  hole  or  burnt  mark  in  the  gown,  and 
that  was  pulled  up  so  he  could  see  the  wound.  It  was  a  gun- 
shot wound.  The  gown  was  wet,  but  no  blood  stains  on  it  at 
all  at  that  time.  There  was  a  little  stain  about  the  neck,  but 
none  on  the  gown,  which  he  imagined  came  from  her  nose  or 
ear.  At  that  time  he  went  straight  home,  but  was  later  called 
back  to  make  a  thorough  examination — about  twelve  o'clock 
that  night,  or  a  little  after.  He  made  that  examination  with 
Dr.  Early ;  Dr.  McCue  requesting  that  he  should  not  be  called 
on  to  look  into  the  case  as  an  expert,  but  he  went  into  the 
room  with  them  to  see  them  make  the  examination,  of  which 
they  were  very  glad.  Mr.  Biery  (the  undertaker)  was  just 
outside  the  door  when  they  went  in  the  room.  Dr.  McCue  had 
a  candle;  the  gas  being  bad  and  on  the  far  side  of  the  room. 
The  body  had  not  been  disturbed  since  he  first  saw  it.  After 
calling  Dr.  McCue's  and  Mr.  Biery's  attention  to  the  fact  that 
there  was  no  blood  on  the  gown  except  about  the  neck,  they 
came  to  the  breast  of  the  gown  where  there  was  an  angular 
place  where  the  gunshot  had  gone  through  and  torn  the  gown. 
Above  was  a  linear  tear  up,  and  ripped  across  above  the  hole 
made  by  the  gunshot.  The  lace  around  the  collar,  at  the  neck, 
was  torn  off,  or  not  entirely  off,  but  ripped  away  from  the  neck 
band.  First,  her  right  ear  had  been  struck  by  a  blunt  instru- 
ment in  a  downward  and  backward  direction,  as  the  cartilage 
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just  at  the  angle  of  the  ear  was  torn.  There  was  an  incised 
or  lacerated  wound  torn  right  through  the  ear.  The  ear  was 
much  discolored.  There  was  a  discoloration  all  around  that 
portion  of  the  head  and  behind.  The  ear  had  bled  freely,  and 
the  blood  had  worked  down  the  side  of  her  neck.  The  next 
wound  examined  was  the  one  on  the  nose,  which  was  a  small 
lacerated  wound  on  the  left  side  of  the  nose,  which  had  bled, 
and  the  blood  streamed  down  her  face,  and  was  dried  there. 
No  bones  were  broken  in  the  nose,  or  on  the  skull,  or  about  the 
head.  The  next  wound  examined  was  a  small  transverse  wound 
just  at  the  back  of  the  head,  probably  a  quarter  or  a  half  inch 
long,  but  with  no  bruise,  and  a  very  small  amount  of  blood, 
very  little,  which  he  concluded  happened  after  death,  as  there 
was  no  blood  or  anything  about  it.  He  thought  it  was  pro- 
duced by  a  glancing  lick  very  readily  by  falling  and  hitting 
the  head  on  the  bath-tub.  The  body  was  examined  before  the 
gunshot  wound  was,  but  there  were  no  wounds  or  anything  the 
matter  anywhere  else.  When  they  came  to  the  gunshot  wound, 
the  gown  was  pulled  back,  and  there  were  powder  marks  right 
in  the  wound.  There  were  none  scattered  around,  but  put 
your  finger  in  the  wound  and  you  could  get  powder  all  over 
your  finger.  The  shot  went  from  the  left  downward,  back- 
ward, and  slightly  to  the  right.  It  had  entered  right  at  the 
jimction  of  the  second  rib  and  breast  bone,  leaving  undisturbed 
the  first  rib  and  collar  bone,  where  they  join  the  breast  bone. 
The  breast  bone  was  blown  off  backwards,  so  that  its  front 
half  on  the  right  side,  or  front  quarter,  was  left  intact,  though 
fractured  there.  The  shot  went  back  through  the  aorta,  which 
is  the  artery  that  comes  from  the  heart  and  arches,  and  comes 
down.  It  went  right  through  that  arch,  and  there  was  an 
opening  you  could  get  your  finger  in.  Shot  was  stuck  in  the 
spinal  column  on  the  right  side,  the  majority  going  farther 
to  the  right,  tearing  all  to  pieces  the  fifth,  sixth  and  seventh 
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ribs  on  the  right  side.  The  wad  was  taken  from  the  spinal 
column,  just  behind  the  aorta.  There  was  much  disorganized 
blood  all  through  the  cavity.  The  lung  had  collapsed,  and  the 
cavity  was  full  of  blood.  The  body  was  turned  over  to  exam- 
ine her  back,  to  see  if  the  shot  came  through,  and  found  they 
did  not  come  through,  but  had  come  to  the  skin  and  were  rolled 
with  their  fingers.  All  blood  in  the  cavity  passed  through  the 
hole,  and  the  bed,  gown,  and  everything  became  saturated  with 
blood.  That  was  all  the  examination  that  night.  The  next 
morning  he  was  asked  back  to  make  a  further  examination, 
and  found  a  broken  finger  nail  and  some  marks  on  the  neck 
as  if  they  were  left-handed  marks.  There  were  four  on  her 
right  side;  the  second  from  the  top  being  the  deepest,  third 
next,  and  fourth  and  first  palest.  On  the  other  side  was  a 
single  mark.  He  did  not  observe  them  the  night  before.  They 
were  discolored,^  bluish.  In  his  opinion  they  indicated  finger 
marks.  That '  discoloration  could  not  have  been  produced  by 
handling  the  body  after  death.  You  cannot  mark  a  body 
after  death,  nor  bruise  it.  A  bruise  is  the  settling  of  blood  in 
a  part,  and  there  is  no  blood  circulating  after  death  at  all. 
They  were  produced  before  death.  He  saw  no  difference  be- 
tween McCue's  physical  and  mental  condition  the  night  of 
the  killing  than  the  next  day. 

McCue  did  not  go  into  details,  and  had  no  blood  on  his  nose 
upon  arrival.  Dr.  Browning  went  with  him  to  see  the  body. 
When  he  first  went  to  the  house  he  went  to  the  bath-room  and 
examined  it  after  the  body  had  been  removed.  When  he  went 
to  examine  the  body  again  about  twelve  he  re-examined  that 
room.  The  tub  was  empty.  They  examined  the  tub,  the 
blood  stains  and  streaks  on  the  back  of  the  tub,  at  the  head 
end,  extending  from  about  the  top  and  trickling  down  four 
or  five  inches,  and  then  stopped  where  it  was  washed  and 
stopped.     There  was  a  rug  on  the  floor.     They  got  down  and 
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examined  the  floor  and  looked  at  the  rug  and  floor,  which  was 
all  saturated  with  water,  and  then  they  went  up  the  hall  look- 
ing at  the  floor  and  sides  of  the  hall,  looking  for  blood  marks, 
and  found  none.  He  did  not  look  under  the  bath-tub.  He 
thought  the  wound  on  the  ear  could  have  been  made  with  the 
base-ball  bat.  The  gunshot  wound  caused  death,  momentarily — 
one  or  two,  or  possibly  three,  heart  beats — practically  in- 
stantaneous death.  The  body  was  measured.  It  was  the  same 
length  as  the  bath-tub — five  feet  and  some  inches — ^he  could 
not  remember  the  inches.  He  did  not  think  it  possible  for  a 
person  shot  as  Mrs.  McCue  was  to  have  gotten  in  the  bath-tub 
and  placed  herself  as  Dr.  McCue  described  her  position  when 
found.  He  did  not  think  the  wound  on  McCue's  cheek  would 
have  caused  unconsciousness.  When  they  examined  the  bath- 
room the  door  was  opened,  afterwards  closed,  and  then  opened 
when  they  were  inside.  They  were  looking  for  blood  stains, 
but  found  none.  They  first  saw  the  undershirt  McCue  had  on 
Monday  or  Tuesday,  during  the  coroner's  inquest.  Witness 
takes  shirt  and  shows  to  the  jury  on  the  front  of  the  shirt,  at 
the  lower  end,  where  the  buttons  come  together  from  the  bot- 
tom, are  what  he  took  to  be  blood  stains,  and  also  lower  down 
there  is  a  faded  condition  of  stains,  such  as  would  be  produced 
by  washing  out  blood,  where  it  has  been  weted,  as  though 
done  by  washing  out  blood — water  evidently  having  been  on 
it.  Over  towards  the  left  side  there  is  another  stain,  which 
does  not  look  like  it  had  any  water  on  it,  and  about  the  left 
shoulder  of  the  arm,  near  the  elbow,  there  is  some  more,  a 
very  dark  one  and  with  the  characteristic  stiffness  about  it, 
and  it  does  not  appear  to  have  had  water  on  it.  On  the  wrist- 
band is  a  mark,  then  up  to  within  an  inch  of  that  (indicating) 
there  has  been  water,  and  there  is  washed  blood  along  the 
wrist-band,  and  along  the  edge,  and  on  the  back  and  all  around 
the  wrist-band,  on  the  left  side.     This  wrist-band  (indicating) 
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has  also  been  weted,  and  washed,  and  there  is  blood  on  that, 
just  a  little  on  the  front,  on  the  right  side,  and  it  is  washed 
around  to  the  side.  Blood  on  the  back  of  the  collar,  back  to 
the  neckpiece,  that  has  not  been  washed,  and  some  further 
down  and  back  over  on  the  left  side  there  are  three  marks 
which  have  not  been  washed.  On  the  right  side,  about  below 
the  shoulder  blade,  some  that  have  been  washed.  That  is  all  he 
could  find. 

The  gunshot  wound  could  not  have  been  inflicted  on  Mrs. 
McCue  while  in  the  bath-tub  in  the  position  described  by  Dr. 
McCue,  because  that  would  have  put  her  left  side  against  the 
wall.  The  wound  was  about  an  inch  long,  or  an  inch  and  a 
half,  and  an  inch  from  above  downward.  The  powder  stains 
were  in  the  wound,  and  right  at  the  edges  of  the  wound.  The 
muzzle  of  the  gun  must  have  been  very  close  because  there 
was  no.  scattering  of  powder  or  powder  marks  about  the  wound 
at  all.  It  went  in  solid.  The  gown  was  identified,  and  the  gun- 
shot wound  pointed  out  on  it,  and  shown  to  the  jury,  and  the 
tear  and  torn  lace  also.  The  gown  was  the  only  garment  she 
had  on  when  first  seen.  When  she  was  turned  over,  the  gown 
was  torn  down  all  the  way  and  stripped  back  of  her  arms, 
and  back  under  her.  McCue  was  perfectly  rational  the  night 
of  the  killing  and  the  next  day. 

Cross-examined : 

He  meant  that  some  blood  spots  on  the  shirt  had  been 
washed,  not  scrubed.  Witness  shows  the  jury  the  different 
spots  on  the  shirt,  and  which  have  come  in  contact  with  water 
and  which  have  not — showing  eight  washed  and  eleven  un- 
washed. 

Dr.  McCue  and  others  were  with  him  when  he  first  examined 
the  bath-room.  They  did  not  get  down  on  the  floor.  Many 
people  were  in  and  out  the  bath-room  that  night.  He  could 
not  state  if  Dr.  Early  was  present  at  the  first  examination  of 
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the  bath-room.  The  gas  was  lighted,  and  he  had  a  faint  recol- 
lection of  some  one  striking  one  or  two  matches.  In  the  second 
examination  of  the  bath-room,  candle  and  matches,  in  addition 
to  the  gas,  were  used:  They  examined  the  room  carefully  for 
evidences  of  the  crime.  He  could  not  say  if  any  one  else  en- 
gaged in  the  search  looked  under  bath-tub,  but  he  never  looked 
under  it.  He  was  not  prepared  to  say  that  Dr.  McCue  did  not 
look  under  the  bath-tub.  He  imagined  that  the  bath-tub  was 
on  iron  legs,  but  could  not  swear  what  kind  of  legs.  The  bot- 
tom of  the  tub  is  two  or  three  inches  from  the  floor.  He  said 
he  did  not  see  the  small  piece  of  undershirt  with  blood  on  it 
while  looking  under  the  bath-tub,  and  did  not  know  that  he 
would  have  seen  it  if  it  had  been  there.  The  gas  jet  was  over 
the  tub,  and  a  candle  used  to  give  better  light  on  the  floor. 
Dr.  Early  and  Dr.  McCue  were  present  when  the  second  search 
was  made,  and  all  three  were  looking  over  the  room.  It  was 
not  a  scrutinizing  search.  The  bath-room  is  not  big;  a  good 
portion  is  taken  up  with  the  tub. 

He  might  have  stated  before  the  coroner's  jury  that  a  person 
wounded  like  Mrs.  McCue  might  have  had  six  of  seven  heart 
beats,  meaning  a  few,  not  literally  two  or  three,  and  that  she 
might  have  fallen  into  the  tub  after  she  was  shot.  A  violent 
blow  on  the  back  of  a  man's  head  is  likely  to  produce  uncon- 
sciousness, but  in  his  opinion  there  would  be  a  swelling.  It  is 
practically  impossible  for  a  man  with  a  heavy  suit  of  hair  like 
McCue  to  be  hit  on  the  back  of  the  head  with  a  sandbag  a 
blow  sufficient  to  cause  unconsciousness,  and  not  leave  some 
external  evidence  of  it.  He  did  not  see  finger  marks  on  Mrs. 
McCue's  throat  the  night  she  was  killed,  although  he  made  a 
right  careful  examination,  and  she  had  been  dead  over  an  hour. 
The  marks  on  a  dead  body  become  deeper  the  longer  after 
death,  because  decomposition  sets  in,  and  the  settling  is  greater. 
Decomposition  sets  in  more  rapidly  and  markedly  where  there 
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has  been  an  injury  before  death.  Those  marks  must  have  been 
made  during  life,  and  could  not  have  been  done  after  death. 
She  wore  her  finger  nails  quite  long,  and  on  the  left  hand  one 
was  broken  to  the  end  and  turned  back.  He  saw  the  imder- 
shirt  while  on  McCue,  but  made  no  examination  of  it  then^ 
and  also  saw  it  the  next  morning. 

Ee-examined : 

Did  not  see  McCue  touch  his  wife's  body. 
To  a  juror : 

There  was  an  oil-cloth  matting  on  the  bath-room  floor.  The 
floor  was  soaked  with  water.  When  the  rug  was  lifted  up  the 
water  ran  back.    The  rug  was  soaking  wet. 

Re-cross-examined : 

The  water  had  gotten  on  the  floor  by  reason  of  Mrs.  McCue's 
body  being  lifted  out  of  the  tub.  He  did  not  know  whether  or 
no  water  was  all  over  the  floor. 

Marshall  Dinwiddie  testified  that  he  was  58  years  old,  mar- 
ried an  aunt  of  McCue's,  and  at  present  resides  in  his  house. 
At  the  time  of  the  homicide  he  resided  on  Park  street,  just 
outside  the  corporation,  about  half  a  mile  from  McCue's.  On 
his  way  to  church  the  evening  of  the  tragedy,  when  between 
Dr.  H.  T.  Nelson's  and  Dr.  Browning's,  he  saw  Mrs.  McCue 
cross  the  street  in  front  of  him,  going  from  High  street  on 
the  cross  street  to  the  Presbyterian  church.  She  walked  in 
front  of  him,  to  the  Baptist  church,  when  she  stopped  and 
spoke  to  a  colored  man.  When  he  came  up  he  told  her, 
"Good  evening,"  and  she  replied,  "Hold  on,  I  will  go  with 
you."  They  then  walked  together  to  church,  each  going  to  his 
and  her  usual  seat.  She  sits  on  the  right  and  he  on  the  left. 
Dr.  Petrie  is  the  pastor.  Church  opens  at  eight  o'clock.  Ser- 
vice had  not  begim  when  he  entered.  It  begun  within  not 
over  three  minutes.  No  one  was  with  Mrs.  McCue  when  he 
first  saw  her.     It  was  two  or  three  minutes  of  eight  o'clock* 
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She  asked  him  if  he  had  seen  Sam.    Sam  came  in  a  very  short 
while  after  he  did,  and  toook  a  seat  by  his  wife.    The  services 
had  not  regularly  commenced,  he  thought,  when  Sam  came  in, 
but  they  might  have  glayed  the  voluntary,  may  be  the  first 
hymn.    He  did  not  see  either  of  them  after  church,  imtil  they 
turned  from  High  street  into  Park  street.     He  did  not  know 
which  left  church  first.     He  came  from  church  up  Market 
street  to  Fourth,  and  then  across  the  courthouse  yard,  entering 
High  street  at  the  comer  of  that  yard — the  nearest  way  to 
come.     He  was  alone.     When  he  got  on  Park  street,  near 
Edward  McCue's  house,  and  wanting  to  see  Sam  and  his  wife, 
he  stopped  to  see  if  they  were  coming;  being  satisfied  he  was 
ahead  of  them,  and  seeing  them  enter  Park  street.    He  walked 
leisurely  until  he  came  to  their  gate,  and  stopped  imtil  thev 
came  up.     When  they  came  up  he  said,  "You  all  walk  slower 
than  usual  to-night."     Mrs.  McCue  remarked  that  they  had 
been  talking  to  some  one  on  High  street  who  walked  very 
slowly,  which  delayed  them.     Both  of  them  asked  that  he 
should  go  into  their  house,  but,  having  been  to  the  coimtry  all 
day,  was  tired,  and  his  wife  being  at  home,  he  went  home.    He 
did  not  remember  the  time,  but  was  under  the  impression  he 
looked  at  his  watch  and  it  was  five  minutes  after  nine  when  he 
got  to  the  comer  of  High  and  Park  streets,  but  he  did  not 
know,  and  was  not  accurate — ^probably  between  five  and  ten 
minutes  after  nine  when  he  got  to  High  street.     He  did  not 
know  how  long  Mr.  Petrie's  service  lasted  that  night.    It  nerer 
lasts  over  an  hour,  sometimes  shorter,  but  there  is  no  specified 
time.     He  did  not  stop  in  front  of  McCue's  house  over  three 
minutes.    He  told  them  of  the  death  of  one  of  McCue's  cousins 
in  Maryland,  and  asked  Mrs.  McCue  after  friends  at  Ked  Hill 
and  where  her  little  girl  was.     When  they  parted  he  went 
home  and  to  bed.    He  received  information  of  the  killing  from 
a  negro  man  who  had  just  come  from  McCue's.     He  got  up, 
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and  he  and  his  wife  went  to  McCue's.  The  colored  man  who 
told  him  of  the  killing  said  it  was  eleven,  and  he  supposed  it 
took  half  an  hour  to  get  to  McCue's.  The  streets  were  lighted 
that  night,  but  he  did  not  remember  about  the  moon  and  stars. 
When  they  arrived  McCue  was  lying  on  a  lounge,  and  said  he 
was  suffering  from  a  lick  in  his  face  and  on  the  back  of  his 
head,  and  Mrs.  McCue  was  dead.  He  said  some  one  had  come 
in  the  rooni,  knocked  him  down,  and  shot  his  wife.  He  said 
he  was  knocked  senseless  while  he  was  standing  near  the  chif- 
fonier and  Mrs.  McCue  on  the  other  side  of  the  room,  at  a 
dressing  case.  He  did  not  remember  or  ask  McCue  the  exact 
part  of  the  room  he  was  in  when  struck.  McCue  said  it  was 
all  done  so  quick  he  could  not  tell  how  it  was  done,  and  Mrs. 
McCue  ran  out,  he  (Dinwiddle)  supposed.  McCue  said  when 
the  man  first  came  in  he  (McCue)  tried  to  get  his  gun,  and  did 
get  it  partly  out  of  the  case  when  the  man  took  it  from  him. 
The  gun  was  between  the  wardrobe  and  the  wall.  McCue  did 
not  say  he  was  standing  or  what,  but  was  in  that  part  of  the 
room  farther  from  the  door  than  Mrs.  McCue  was  standing 
when  the  man  entered.  McCue  said  he  had  his  gun  partly 
out  of  the  case  when  it  was  taken  from  him  and  he  knocked 
senseless.  This  conversation  took  place  in  his  room  between 
11:30  and  12  o'clock.  McCue  said  he  was  also  suffering  from 
a  fall,  and  seemed  to  be  rational  while  talking.  He  saw  a 
bruise  on  McCue's  face — some  abrasion  and  bruise  on  the  right 
<;heek.  He  did  not  examine  McCue.  Several  doctors  had  been 
in  there.  McCue  asked  him  to  see  about  the  house,  and  he 
went  from  place  to  place  looking  after  the  house  and  things, 
not  staying  long  in  any  place.  He  left  the  house  at  six  o'clock 
the  next  morning,  and  went  home.  After  staying  two  hours 
he  returned  to  McCue's.  Not  to  his  knowledge  did  Sam  see 
his  wife  that  night.  Most  of  that  Monday  morning  he  was 
about  McCue's,  and  McCue,  to  his  knowledge,  never  saw  his 
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wife.  After  her  body  was  dressed  he  asked  McCue  if  he  wished 
to  see  the  remains.  McCue  said  he  would  prefer  remembering 
her  as  she  lived.  He  again  asked  McCue  when  they  were 
ready  to  place  the  body  in  the  coffin,  and  McCue  went  to  see  it 
several  times  afterwards.  He  would  not  have  asked  McCue 
to  see  his  wife  until  she  was  dressed,  under  any  circumstances. 
It  was  morning  when  he  first  asked  McCue  if  he  wished  to  see 
his  wife.  The  body  was  not  put  in  the  casket  until  the  next 
afternoon.  Mrs.  Dinwiddie  remained  all  that  night.  He  did 
not  know  of  the  house  being  robbed  of  anything,  and  never 
heard  McCue  or  anyone  else  say  the  house  had  been  robbed  of 
anything. 

Cross-examined : 

McCue  and  his  wife  were  walking  together  when  he  saw 
them  on  Park  street.  No  one  was  with  them  then.  They  gave 
him  a  cordial  invitation  to  come  in  their  house  that  night. 
He  saw  nothing  unusual  about  them — ^nothing  at  all  that  in- 
dicated strained  relation^.  Their  deportment  to  each  other 
and  to  him  was  pleasant.  Her  body  was  in  the  boy's  room 
when  he  arrived.  Afterwards,  and  after  the  physicians  had 
examined  the  body,  he  assisted  in  handling  and  dressing  it  to 
prepare  it  for  burial.  At  that  time  there  was  a  great  deal  of 
blood  on  the  body  and  bed,  and  he  got  a  great  deal  of  blood 
on  his  hands.  After  they  had  finished  dressing  the  body  and 
covered  it  up  with  the  undertaker's  cloth,  they  went  to  work 
to  get  the  bedding  out  of  the  room.  The  bedding  and  her 
gown  were  bloody,  and  they  had  to  handle  it  to  get  it  out 
the  window.  Biery  said  he  had  been  requested  to  save  the 
gown  for  the  coroner's  jury,  and  he  was  Y*olling  the  gown  up 
in  a  piece  of  paper,  and  then  he  said  he  had  been  requested  to- 
get  the  shirt  too — the  undershirt  McCue  had  worn.  Dr.  Mc- 
Cue offered  to  get  it.  Dr.  McCue  went  and  brought  it  in  his 
hands  and  handed  it  to  Dinwiddie,  and  Dinwiddie  handed  it  to 
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Biery.  They  had  been  handling  the  bloody  clothes  and  had 
not  washed  their  hands.  Biery  had  not  washed  his  hands  after 
handling  the  clothes  saturated  in  blood  when  he  handled  the 
shirt,  and  so  did  he  (Dinwiddle).  He  supposed  that  Biery 
rolled  the  shirt  up  and  put  it  with  the  gown.  McCue  said  he- 
had  his  gun  partly  out  of  its  case  when  the  man  took  it  from 
him.  The  bruise  on  McCue's  right  cheek  was  about  the  size 
of  a  quarter.  It  did  not  require  a  critical  examination  to  see 
the  bruise  on  his  cheek.  A  mere  casual  glance  would  show  the 
bruise  and  some  swelling.  After  the  body  was  prepared  he 
(McCue)  took  his  little  children  and  went  in  the  room  where 
the  body  was.  There  was  nothing  unusual  about  McCue's  dis- 
tress, and  he  seemed  much  distressed,  just  like  any  other  man. 
They  cannot  realize  it  at  first  or  comprehend  it.  McCue  was 
excited,  like  any  other  man.  The  coroner's  inquest  was  held 
in  McCue's  house,  in  Willie's  room,  and  AlcCue  was  subject  to 
all  the  excitement  and  agony  natural  thereto. 

Re-examined : 

When  McCue  went  first  to  see  the  body  Monday  evening  he 
only  went  with  him,  and  it  was  afterwards  the  children  went 
with  their  father.  He  did  not  hold  the  imdershirt  long,  passed 
it  to  Biery,  and  right  straight  Biery  rolled  it  up.  He  could 
not  recall  who  went  in  the  room  where  the  body  was  with^ 
McCue  and  his  children,  but  think  there  were  others.  McCue 
went  that  time  at  his  own  instance.  He  knew  nothing  about 
the  gun. 

Chas.  A.  Skinner  (a  colored  man)  testified  that  he  was  born 
December  18,  1870,  and  lived  at  Mr.  Moran's  the  night  of  the 
killing.  That  night  he  was  in  his  room  in  an  outhouse  back  of 
Moran's  house,  occupying  an  upstairs  room  nearest  McCue's^ 
On  the  night  of  Sunday,  the  4th  day  of  September,  he  was  lying^ 
on  his  bed  in  his  room,  with  his  night  shirt  on,  reading  the  Wash- 
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ington  Sunday  Post,  when  he  heard  crying  and  screaming.  He 
.did  not  pay  much  attention  to  it  at  first,  and  kept  on  reading. 
After  a  while  he  got  up  and  looked  out  the  window  on  the  lane. 
At  first  he  did  not  know  where  the  crying  and  screaming  came 
from,  but  while  at  the  window  ascertained  it  came  from  Mc- 
Cue's.  It  was  like  some  one  in  distress,  as  if  some  one  was 
xiead.  He  had  not  heard  of  any  one  being  sick  or  dead  at  Me- 
«Cue's.  He  remained  at  the  window  a  little  while,  and  returned 
to  his  bed  and  reading.  Then  he  heard  a  shot,  when  he  dropped 
the  paper,  and  in  a  few  minutes  went  to  the  \vindow  again. 
James  Lewis  was  talking  under  Moran's  back  porch  to  Lelia 
Henderson,  the  maidservant.  He  told  them  something  had 
happened  at  McCue's  and  called  James  Lewis  to  the  window. 
When  James  came  to  his  window  they  talked  awhile,  may  be 
A  minute.  He  (Skinner)  had  on  his  night-shirt,  and  he  put  on 
his  pants,  shoes,  coat  and  hat,  and  came  down  and  stood  prob- 
ably a  minute.  Presently  he  heard  footsteps  running  in  front 
of  Moran's  on  the  pavement.  He  started  out  of  the  back  gate 
into  the  lane,  and  asked  two  men  who  went  into  ilcCue's  back 
gate  what  had  happened.  They  said  look  out,  and  he  said, 
"Wait  a  few  minutes;  let  me  get  out,"  and  he  came  out  of 
McCue's  back  gate  into  Moran's  back  gate,  which  are  nearly 
opposite,  and  came  around  in  front  of  Moran's  and  McCue's 
houses.  Lots  of  people  had  then  come — kept  going  in  and 
coming  out  of  McCue's  gate.  After  awhile  a  gentleman  told 
him  what  had  happened.  After  awhile  he  called  Moran  and 
told  him  what  had  happened.  Mrs.  Moran  answered  and  told 
Mr.  Moran,  who  presently  came  down  and  went  into  ^McCue's 
house.  He  was  looking  out  of  a  small  window  nearest  McCue's 
house.  Mr.  Moran  was  occupying  the  room  upstairs  and  farth- 
est from  McCue's  on  the  opposite  side.  The  crying  and  scream- 
ing he  heard  was  like  a  woman,  and  was  going  on  three  or  five 
minutes  before  he  got  up,  probably  longer.     He  did  not  re- 
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member  hearing  a  man's  voice  at  all.  There  was  a  light  up- 
stairs at  McCue's,  but  could  not  say  in  which  room.  It  seems 
as  if  he  saw  only  one  light,  towards  the  front  of  the  house.  It 
was  a  pretty  fair  night.  He  had  only  his  night-shirt  on,  and 
all  the  windows  were  up.  After  the  shot  he  heard  no  noise 
there  for  awhile,  but  when  he  got  downistairs  he  heard  heavy 
cr\ing,  like  a  man.  He  heard  no  crying  or  screaming  after  the 
i^hot  until  he  dressed  and  came  into  the  yard.  He  saw  no  one 
run  out  of  McCue's  back  yard  after  the  shooting.  He  had  lived 
with  iloran  two  years  in  the  coming  December,  most  of  the  time 
in  Washington.  They  only  spend  the  summer  here.  He  had 
been  living  in  Charlottesville  two  or  three  months  this  summer. 
He  had  never  been  in  McCue's  house  or  yard  until  the  coroner's 
inquest. 

Dr.  J.  E.  Early  testified  that  he  practiced  medicine  in  the 
Marine  Hospital  one  year,  and  then  had  practiced  in  Char- 
lottesville over  ten  years,  and  resides  at  409  Park  street.  He 
had  retired  the  night  of  September  4,  and  heard  a  police  whistle 
diagonally  across  the  street  at  E.  O.  ^tcCue's,  or  in  that  neigh- 
borhood. He  got  out  of  bed,  went  to  his  window,  and  stood 
there  to  hear  and  find  out  Avhat  was  going  on.  He  heard  a 
colored  man  sav  some  one  had  broken  into  Sam  McCue's  house. 
Thinking  it  was  only  a  trivial  aflFair,  he  went  to  bed  again. 
The  police  whistle  continuing  to  blow,  he  went  to  the  window 
again.  He  noticed  some  one  going  into  G.  B.  Sinclair's  house. 
There  was  a  light  inside.  He  went  to  the  'phone  and  asked 
what  was  the  matter.  Some  one  in  a  lady's  voice  said  Sam 
McCue's  house  had  been  broken  into  and  Mrs.  McCue  shot. 
He  dressed  and  went  to  see  what  he  could  do.  When  he  ar- 
rived at  McCue's,  in  his  lower  hall,  some  one  asked  him  to  go 
upstairs  and  see  what  he  could  do  for  them.  He  went  into 
McCue's  chamber  and  foimd  McCue  lying  on  the  floor,  face 
down,  crying,  and  William  on  the  bed.     There  were  several 
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ladies  in  the  room,  but  lie  could  not  recall  them.  Xot  seeing 
any  physician  there,  he  fixed  something  to  quiet  them.  He 
took  out  his  hypodermic  case  and  started  to  fix  something, 
when  Dr.  McCue  came  in.  He  told  him  he  was  fixing  some- 
thing for  Sam,  and  he  could  go  ahead  and  attend  him.  Dr. 
McCue  said,  "You  attend  to  William,  and  I  will  attend  to 
Sam."  He  induced  William  to  go  into  another  room.  William 
is  McCue's  oldest  son.  He  treated  William,  and  quieted  him. 
He  then  returned  to  Sam's  chamber.  As  he  entered  Dr.  McCue 
said,  "Doctor,  I  wish  you  would  give  this  to  Sam.  He  will  not 
take  it;  won't  let  me  give  it  to  him."  He  went  to  Sam,  who 
was  then  lying  on  the  sofa,  and  said,  "Sam,  I  want  to  give 
you  something  to  quiet  you."  Sam  said,  "Emmet  Early,  you 
nor  Frank  (Dr.  McCue)  either  one  can't  give  me  a  hypodermic 
of  morphia" ;  that  he  had  never  taken  it,  and  did  not  want  to. 
They  put  up  their  hypodermics.  Sam  spoke  rather  command- 
ingly.  He  did  not  remember  what  transpired  during  the  next 
few  minutes.  He  had  no  conversation  with  Sam  at  all  that  night. 
He  was  requested  that  night  to  examine  Mrs.  McCue's  body  for 
the  coroner's  inquest.  When  he  saw  Sam  lying  on  the  floor  he 
saw  no  injuries,  but  when  he  returned  to  the  room  saw  a  bruise 
on  Sam's  right  cheek,  and  he  was  mping  it  with  his  handker- 
chief, and  there  seemed  to  be  blood.  He  did  not  examine  the 
injury  at  all  that  night.  It  seemed  to  be  a  slight  abrasion, 
but  he  did  not  make  a  thorough  examination  until  the  next 
day.  It  was  just  over  his  cheek  bone.  The  next  day  the 
coroner  asked  him  and  Dr.  Venable  to  examine  McCue  from 
head  to  feet.  On  his  cheek  they  found  a  slight  abrasion,  like 
a  foot-ball  man,  or  some  one  sliding  on  the  face,  or  like  a  boy 
knocking  his  knee  on  the  sand,  a  very  slight  contusion,  and 
looked  as  if  it  had  been  scratched  with  something.  Then  they 
examined  McCue's  head,  parted  his  hair  and  examined  it  thor- 
oughly, and  found  no  bruis^  or  contusion.     Then  they  looked 
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from  the  top  of  his  head  to  his  toes,  and  found  no  bruise  or 
cut  of  any  kind.  The  scalp  was  examined  thoroughly,  but 
there  was  no  sign  of  injury.  This  examination  was  made  Mon- 
day morning,  after  the  tragedy.  It  was  the  following  day,  he 
could  not  say  whether  morning  or  afternoon.  There  was  com- 
paratively no  swelling  on  his  cheek — ^no  bruise  or  discoloration 
whatever. 

He  saw  Mrs.  McCue's  body  Sunday  night  shortly  after  he 
arrived  there.  He  got  there  about  9:30,  and  about  three- 
quarters  or  half  an  hour  afterwards  the  coroner  got  his  jury. 
The  coroner  asked  him  to  examine  the  body  for  the  jury,  which 
he  did.  He  noticed  a  cut  on  the  bridge  of  the  nose,  and  some 
bleeding.  The  body  was  then  in  the  northwest  room.  He 
pulled  down  the  sheet,  and  noticed  an  incised  wound  on  the 
nose,  from  which  a  small  amount  of  blood  had  flown;  but  no 
broken  bones.  The  right  ear  was  cut  tflmost  in  two,  as  if  a 
lick  had  been  struck  from  above  downward  and  backward  like. 
It  skinned  the  ear,  and  cut  it  in  two  for  a  short  space,  perhaps 
half  an  inch.  Then  there  was  a  marked  contusion  on  the  front 
and  rear  of  the  ear.  The  ear  was  held  together  by  a  small 
part,  and  had  bled  a  good  deal.  On  the  back  of  the  head  there 
was  a  very  slight  cut,  perhaps  a  quarter  of  an  inch.  Turning 
her  gown  down  there  was  an  opening  in  her  chest,  at  the  left 
of  the  chest  bone,  about  an  inch  below  the  clavicle,  imder  the 
collar  bone.  He  made  no  further  examination  at  that  time, 
thinking  what  he  had  done  was  sufficient.  In  his  opinion  the 
gunshot  woimd  caused  the  death.  After  that  he  returned  home 
and  retired.  At  the  first  examination  there  was  no  blood  on 
the  gown,  except  a  little  near  the  neck.  There  was  only  a 
little  blood  stain  near  the  wound,  no  spurting  or  arterial  bleed- 
ing. After  returning  home  and  retiring,  about  12  o'clock, 
some  one  knocked  at  the  door.  He  went  to  the  door,  and  found 
the  Attorney  for  the  Commonwealth.     The  Attorney  for  the 


950  McCue's  Case.  [103 

Statement. 

Commonwealth  requested  him  to  return,  and  to  make  a  more 
thorough  examination  with  another  physician.  He  suggested 
Dr.  Venable,  who  was  then  'phoned  up.  Afterwards  he  re- 
turned to  McCue's,  and,  with  Dr.  Venable,  accompanied  by 
Dr.  McCue,  made  a  more  thorough  examination  of  the  body, 
finding  the  wound  on  the  head  as  described.  In  the  chest 
wound  he  introduced  his  finger  to  find  the  direction  of  the  load. 
It  penetrated  downward,  backward  and  to  the  right,  cutting 
off  the  inner  extremity  of  the  second  rib,  tearing  away  a  por- 
tion of  the  breast  bone,  the  left  side  of  it,  where  it  joins  the 
second  rib,  and  breaking  the  bone  above  in  small  pieces  where 
it  joins  the  first  rib.  It  went  downward  and  backward,  cutting 
in  two  on  the  back  of  the  right  side  the  ends  of  the  fifth,  sixth, 
and  seventh  ribs,  or  fourth,  fifth,  and  sixth  ribs.  He  tried  to 
get  out  some  shot,  but  they  were  very  small,  perhaps  sixes  or 
sevens,  or  perhaps  eights.  He  found  gun  wads  on  the  front  of 
the  back  bone — one  was  of  leather.  The  flesh  around  the 
wound,  and  going  into  it,  was  colored  with  powder  marks.  The 
gown  had  been  penetrated  by  the  load.  There  was  a  tear 
above  the  gunshot  hole.  Then  the  body  was  turned  over,  and 
the  blood  flowed  from  the  cavity.  The  whole  cavity  seemed 
filled  with  clotted  blood.  It  poured  out  on  the  bed  and  gown. 
Just  under  the  skin  the  shot  had  come  through.  No  other 
injury  was  found.  Then  Dr.  Venable,  Dr.  McCue  and  himself 
went  and  examined  the  bath-room.  There  was  some  blood  on 
the  north  side  of  the  tub,  at  the  top.  Then  they  struck  matches 
and  looked  on  the  sides  of  the  walls,  facings,  &c.,  to  see  if 
blood  could  be  found,  but  found  none.  There  was  a  rug  on 
the  floor,  and  that  and  the  floor  were  saturated  with  water. 
This  examination  was  between  12  and  2  A.M.  Monday  morning. 
He  did  not  look  under  the  bath-tub,  as  it  was  wet.  He  did 
not  think  the  floor  was  examined.  He  did  not  think  the  blow 
on  McCue's  cheek  could  have  produced  insensibility.     There 
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was  no  indication  of  a  blow  on  the  head  found  when  examined 
the  next  morning.  If  MeCue  had  been  struck  by  a  sandbag, 
or  any  instrument  suflBciently  hard  to  have  produced  insensi- 
biKty,  there  would  have  been  some  evidence  of  it  at  the  point 
struck.  It  would  be  impossible  to  knock  a  man  senseless  with- 
out some  contusion,  no  matter  what  the  instrument  used.  There 
were  marks  on  Mrs.  McCue's  neck  as  if  she  had  been  choked 
by  a  left-hand  grip.  There  were  the  impression  of  four  fin- 
gers in  a  vertical  line  as  if  it  had  slipped  somewhat,  and  on 
the  left  side  one  horizontal  line.  It  looked  as  if  the  tissues 
had  been  a  little  disintegrated  before  death,  and  some  blood 
forced  into  those  tissues.  He  paid  little  attention  to  them 
that  night,  but  the  next  day  they  were  marked.  If  a  person 
were  choked  and  died  shortly  afterwards  there  would  be  some 
slight  disintegration  of  the  tissues,  and  after  death  the  blood 
from  the  surrounding  tissues  would  be  forced  into  this  from 
low  vitality.  It  was  bruised,  a  contusion  like.  Those  bruises 
could  not  have  been  produced  after  death.  Any  lick  about  the 
eye  nearly  always  causes  a  swelling  and  discoloration.  There 
was  the  least  little  swelling  on  McCue's  cheek  when  he  saw 
him  that  night— no  discoloration. 

That  gunshot  wound  would  have  caused  almost  instantaneous 
death.  She  might  have  breathed  once  or  twice.  After  that 
wound  he  thought  she  would  have  dropped  in  her  tracks.  The 
gun  inflicting  that  wound  was  not  over  two  feet  from  her. 
The  wound  on  the  ear  might  have  been  caused  by  the  base-ball 
bat.  He  did  not  see  McCue's  nose  bleeding.  The  wound  on 
McCue's  face  could  not  have  been  caused  by  a  base-ball  bat. 
The  imdershirt  is  proved  to  be  in  the  same  condition  as  when 
shown  to  the  coroner's  jury.  The  stains  on  it  look  like  blood. 
The  spots  that  have  not  come  in  contact  with  water,  and  those 
that  have  come  in  contact  with  water,  were  pointed  out  on  the 
shirt.    McCue  always  appeared  as  a  stout,  vigorous  man.    He 
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thought  McCue  about  46,  and  weighed  from  150  to  160,  and 
his  wife  would  weigh  about  115  to  125  pounds. 

Cross-exatnination : 

They  saw  nothing  of  the  piece  of  undershirt  while  searching 
the  bath-room  floor.  If  it  was  under  the  tub  he  would  not  have 
seen  it.  He  did  not  make  a  thorough  examination  of  the  floor, 
and  did  not  know  if  Dr.  McCue  and  Dr.  Venable  did.  The 
wound  on  McCue's  face  could  not  have  been  struck  by  an  id- 
.-strument,  or  sandbag,  so  as  to  have  produced  unconsciousness. 
,A  lick  to  cause  unconsciousness  would  produce  some  contusion, 
^r  laceration.  He  never  saw  an  injury  from  a  sandbag.  The 
blow  on  Mrs.  McCue's  temple  is  too  low  to  have  produced 
-death  by  itself.  He  did  not  examine  the  skull  to  see  if  there 
was  a  fracture,  but  there  was  no  incision,  and  it  was  not  probed. 
He  could  not  say  if  any  bones  were  broken  there.  That  blow 
might  or  might  not  have  produced  unconsciousness. 

Ee-examined : 

A  blow  with  a  sandbag,  or  some  other  instrument  that  caused 
insensibility,  would  show  some  evidence  thereof,  by  swelling 
or  discoloration. 

In  answer  to  a  question  by  a  juror  the  mtness  said  McCue 
looked  as  usual  that  night  and  the  next  day. 

Ee-examined : 

She  was  leaning  forward,  and  the  party  with  the  gun  above 
her.  It  was  impossible  for  both  parties  to  have  been  standing 
when  she  was  shot.  The  charge  was  practically  not  deflected, 
and  from  its  direction  the  position  of  the  parties  could  be 
ascertained.  McCue's  mind  was  perfectly  clear.  The  shot 
lodged  in  her  back  about  3  inches  to  the  right  and  4  inches 
below  the  entrance.  He  put  his  finger  in  the  woimd  and  felt 
shot  in  her  back  and  broken  ribs.  She  was  about  4  or  5  inches 
through — very  thin.     She  was  about  5  feet  1  inch. 

C.  L.  Demott  recalled : 

At  the  request  of  the  Attorney  for  the  Commonwealth  he 
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went  to  McCue's  house,  turned  on  the  hot  water  spigot,  and 
filled  the  tub,  keeping  a  record  of  the  time  required.  There 
was  a  partial  draft  on  the  spigot  below,  or  at  some  other  part 
of  the  house,  at  the  time  at  which  the  tub  was  full  to  the  over- 
flow spout.  The  total  time  from  turning  on  the  water  until  it 
reached  the  overflow  spout  was  twenty-five  minutes  and  fifteen 
seconds.  The  water  was  stopped  in  part  three  times  for  ten 
seconds,  twenty  seconds,  and  ten  seconds,  respectively,  caused 
by  partial  draft  on  the  pipe  at  other  places.  In  his  opinion  the 
pipe  was  running  only  half  of  its  capacity.  It  required  twenty- 
four  minutes  and  fifty-five  seconds  to  fill  the  tub.  The  tub 
was  first  emptied.  To  the  overflow  pipe  the  tub  holds  forty-five 
gallons.  From  the  bottom  of  the  tub  to  the  overflow  spout  is 
11  3-4  inches  at  the  centre  of  the  tub,  measuring  endwise  and 
crosswise.  The  human  body  weighs  about  the  same  as  water. 
A  body  weighing  about  115  pounds  would  displace  115  pounds 
of  water.  Water  weighs  about  eight  pounds  to  the  gallon, 
therefore,  that  body  would  displace  about  twelve  gallons  of 
water.  It  would  depend  on  how  much  of  the  body  was  im- 
mersed as  to  how  much  it  w^ould  displace.  Placing  a  body  of 
the  weight  as  Mrs.  McCue's  body  is  represented  to  have  been, 
and  the  tub  as  represented,  it  would  take  thirty  gallon^  of 
water  to  fill  that  tub,  requiring  16  2-3  minutes;  if  the  entire 
body  was  submerged,  and  more  if  less  of  it  was  submerged. 
He  turned  the  spigot  at  right  angles  and  straight  up,  and  it 
took  the  same  time  to  fill  a  two-gallon  bucket,  viz.,  one  minute 
and  fifteen  seconds.  In  the  day  time  a  steam  pump  throws 
water  into  the  main,  and  at  night  less  is  used,  and  the  pressure 
is  about  the  same  day  and  night.  More  water  is  consumed  in 
the  day  time  than  at  night.  The  pressure,  when  he  tested  it, 
was  about  the  same  as  on  Sunday  night. 

H.  A.  BiERY  testified  that  he  was  an  upholsterer  and  under- 
taker, and  had  charge  of  Mrs.  McCue's  body  the  night  of  the 
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killing,  arriving  there  between  10  and  11  o'clock.  Dinwiddie 
passed  him  the  undershirt.  The  shirt  was  identified,  and  was 
in  just  about  the  same  condition  as  then.  When  he  first  re- 
ceived it  he  laid  it  at  the  foot  end  of  the  bed  on  the  floor,  and 
no  blood  was  there.  Afterwards  he  wrapped  it  up  separately. 
The  shirt  was  laid  to  itself.  Afterwards  he  took  it  to  his  home 
and  put  it  in  his  office  and  locked  it  up.  It  was  wrapped  up  in 
a  newspaper — in  two  or  three  thicknesses  of  newspaper.  The 
next  morning  a  party  came  for  the  shirt  and  gown.  They 
were  wrapped  up  separately.  They  were  delivered  to  Mr.  John 
Gilmore  (his  employer)  and  Mr.  Rogers,  the  sergeant.  He  did 
not  think  there  was  any  blood  on  his  hands  when  he  received 
the  shirt  from  Dinwiddie.  He  had  washed  his  hands  before  he 
took  the  shirt.  He  did  not  remember  how  long  after  the  body 
was  cleansed  before  the  shirt  was  delivered  to  him.  The  bodv 
had  then  been  embalmed,  and  was  on  the  cooling  board.  Her 
body  had  finger  marks  on  her  throat  when  he  first  took  charge 
of  it.  He  observed  them  when  he  washed  the  body.  He  saw 
the  marks  the  next  day,  and  they  were  a  little  more  distinct. 

Cross-examined : 

He  did  not  see  McCue  untU  the  next  day.  It  takes  from  a 
half  hour  to  an  hour  and  a  half  to  embalm  a  body.  He  could 
not  tell  how  long  he  was  embalming  the  body.  The  shirt  was 
handed  him  before  he  threw  the  bed-clothes  out  of  the  window. 
He  got  a  paper  to  wrap  the  shirt  in  from  off  the  wardrobe  and 
wrapped  up  the  gown  afterwards.  He  thought  later  he  wrapped 
up  the  gown  first,  but  could  not  say  for  sure.  He  knew  he  did 
not  wrap  the  shirt  and  gown  together,  so  no  blood  from  the  gown 
could  get  on  the  shirt.  The  Attorney  for  the  Commonwealth 
told  him  to  keep  them  separate.  Dinwiddie  was  there  and  heard 
it,  but  he  could  not  say  as  to  Dr.  McCue.  He  could  not  say  who 
brought  him  the  undershirt,  but  Mr.  Dinwiddie  handed  it  to 
him. 
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D.  C.  Grady  testified  that  he  is  a  policeman  of  Charlottes- 
ville. He  first  heard  of  the  killing  when  he  went  into  the 
police  oflSce  at  the  City  Hall  to  get  a  drink  of  water,  about  two 
squares  from  the  court-house.  The  'phone  rang  and  he  an- 
swered it.  Some  one  asked  who  he  was,  and  he  replied,  "Police- 
man Grady,"  and  they  either  said,  "Come  or  go  to  Sam  Mc- 
Cue's  as  quick  as  you  can  get  there;  there  is  a  robber  in  the 
house."  He  dropped  the  'phone,  went  out,  and  rapped  to  see 
if  he  could  get  another  policeman,  but  getting  no  answer, 
started  as  fast  as  he  could  go,  and  at  the  next  corner  recognized 
Percy  Payne.  He  called  Payne  to  come  with  him  to  McCue's, 
as  there  was  trouble  there,  and  they  ran  on  out  Park  street. 
On  Park  street  he  met  two  young  men,  one  of  whom  had  a 
shotgun  on  his  shoulder.  That  was  somewhere  near  Randolph's 
house.  They  put  a  shell  in  the  gun  and  joined  us.  When  we 
got  to  McCue's  lane  he  sent  Percy  Payne  with  the  gun  and 
the  others  down  the  lane  into  McCue's  back  yard,  to  surround 
the  house,  with  orders  not  to  let  any. one  come  out  of  the  house 
or  yard.  After  giving  them  a  chance  to  get  to  the  rear  of  the 
house,  as  they  had  farther  to  go  than  he,  he  went  in  the  front 
yard  at  McCue's  and  up  into  the  house.  He  met  Dr.  McCue 
and  a  colored  boy  in  the  lower  hall.  It  was  the  colored  boy 
that  works  there,  and  he  thought  his  name  was  John  Perry, 
and  he  asked  them  what  was  the  trouble,  and  McCue  said, 
"Somebody  had  nearly  killed  him,  and  he  reckoned  had  killed 
his  wife,"  or  something  to  that  amount.  That  is  what  Sam 
McCue  told  him.  McCue  was  holding  his  head  with  one  hand 
and  his  chest  with  the  other,  and  said  his  head  hurt  awfully, 
or  his  chest  or  breast  hurt  him  worse  than  his  head.  McCue 
said  he  believed  they  were  in  the  house.  He  told  the  boy  to 
bring  a  lantern,  and,  hearing  Dr.  McCue  on  the  upper  floor, 
he  went  up  there  until  they  met.  They  went  into  the  bath- 
room, and  he  told  the  boy  to  light  all  the  lamps  and  fix  the 
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lantern  quickly,  so  the  house  could  be  searched.  The  boy  did 
it.  They  went  from  room  to  room,  and  the  house  was  searched. 
Mrs.  McCue  was  lying  flat  on  her  back  in  the  bath-room,  and 
he  thought  the  gas  was  lighted.  McCue  was  inside  the  door, 
or  just  about  the  door,  and  Dr.  McCue  told  him  his  wife  was 
dead.  She  was  lying  on  the  rug  when  he  first  got  there.  When 
Dr.  McCue  said  she  was  dead  McCue  said,  "Oh,  my  God,  my 
Maker,  who  could  have  had  enough  against  me  to  kill  my  poor 
wife  and  do  me  as  they  have  done,"  or  something  to  that 
amount.  Dr.  McCue  asked  witness  to  assist  him  place  her 
on  a  bed,  and  they  took  her  in  a  room  and  placed  her  on  a  l>ed. 
Perry  was  right  aroimd  there  then,  seeing  about  the  lamps  and 
things.  It  was  not  many  minutes  before  Mr.  Tom  Williams 
came.  He  thought  Williams  the  first  after  him  to  come,  but 
would  not  be  certain,  but  it  was  not  long  before  several  came. 
McCue  and  the  boy  were  about  the  parlor  door  when  he  first 
got  there.  After  searching  the  house  he  searched  the  yard, 
trying  to  keep  people  off  the  grass  so  as  not  to  interfere  with 
any  bloodhounds  that  might  be  brought.  He  remained  there 
that  night.  When  he  got  in  the  house  William  and  his  father 
had  just  met,  and  he  heard  the  father  tell  the  son  "his  dear 
mother  was  dead,"  and  William  broke  out  into  a  powerful 
scream,  both  seemed  to  be  taking  it  mighty  hard,  crying  and 
screaming.  Afterwards  McCue  told  him  "he  (McCue)  was  un- 
dressed and  heard  a  rattling  at  the  door,  and  turned  his  head 
and  looked,  and  from  what  time  he  had  to  see  the  person,  that 
he  seemed  to  be  a  tall,  dirty  looking  white  man,  like  he  had 
been  on  the  train  or  tramping.  He  seemed  to  be  greasy  and 
dirty.  He  had  such  little  time  he  could  hardly  describe  him. 
McCue  said  he  reached  for  his  gun,  but  the  man  grabbed  him 
before  he  could  get  the  gun,  and  he  and  the  man  had  a 
considerable  scuffle  before  he  was  knocked  out,  and  did  not 
remember  anything  after  he  was  knocked  out.     He  said  the 
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man  got  hold  of  him  before  he  got  his  gun,  or  got  it  in  position 
to  shoot  him.  He  (Grady)  did  not  remember  exactly  how  Mc- 
Cue  expressed  it.  McCue  was  excited  and  seemed  to  be  suffer- 
ing, and  did  not  explain  everything  as  it  was,  and  Grady  was 
in  a  hurry  too.  McCue  did  not  say  exactly  where  he  was  when 
he  heard  the  rattling,  but  he  was  undressing,  and  Grady  pre- 
sumed McCue  was  near  the  bed.  McCue  said  he  and  his  wife 
were  in  the  room  undressing  when  the  man  came  in,  but  did 
not  say  where  his  wife  was.  The  young  man  he  met  near 
Randolph's  was  young  Page,  and  he  did  not  know  the  other. 
He  was  running  down  Park  street  when  he  met  Page.  He  saw 
no  one  running  in  front  of  him  as  he  came  down  Park  street. 
Those  two  young  men  were  the  only  persons  he  met  on  that 
street,  but  Tom  Randolph  said  some  one  was  ahead,  but  he 
never  listened  to  what  he  had  to  say,  as  he  was  aiming  to  get 
there  as  soon  as  he  could.  When  he  first  went  in  McCue's 
chamber  there  was  a  dim  light,  but  there  was  light  enough  to 
see  very  well.  He  thought  McCue  said  there  was  a  lantern 
there,  and  he  told  the  colored  boy  to  get  it.  McCue  looked 
rational,  but  very  much  out  of  fix,  and  seemed  to  be  suffering 
a  good  deal,  complaining  of  his  head  and  breast.  One  of  the 
young  men  he  met  near  Randolph's  had  the  gun  on  his 
shoulder,  in  a  cloth  case,  but  full  length.  He  noticed  it  was  a 
gun  before  they  met,  but  would  not  be  certain  if  it  was  in  a 
cloth  case.  The  colored  boy  showed  him  through  the  house, 
and  Dr.  McCue  assisted  part  of  the  time.  No  one  was  near 
McCue  when  Dr.  McCue  told  him  his  wife  was  dead  but  Grady. 
The  colored  boy  was  near.  The  gun  was  in  the  upstairs  pas- 
sage when  he  got  there,  in  the  right  hand  corner  by  the  bath- 
room door.  He  did  not  examine  the  gun  that  night,  but  the 
colored  boy  did.  In  his  presence  the  colored  boy  broke  the 
gun,  and  an  empty  cartridge  fell  out,  and  said  there  was  no 
more  loads  in  it.     Grady  never  had  it  in  his  hands.     He  did 
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not  know  whose  gun  it  was,  but  they  said  it  was  McCue's.  When 
they  announced  that  his  wife  was  dead  he  thought  McCue 
retired  to  his  room.     At  first  he  (McCue)  looked  like  he  was 
going  to  sink  down  when  he  heard  his  wife  was  dead.    The  gun 
was  broken  before  Mrs.  McCue's  death  was  announced.     A 
police  whistle  blew  just  before  he  got  to  McCue's.     He  did 
not  know  whose  whistle  it  was,  but  later  heard  it  was  E.  O. 
McCue's.    Later  heard  a  police  whistle  and  went  to  it  at  E.  O. 
McCue's.     Everything  was  in  all  right  condition  in  McCue's. 
chamber  when  he  entered  it.    He  did  not  notice  Mrs.  McCue's 
clothes.     He  did  not  remember  if  he  found  a  gun  besides  the 
pump  gun,  with  the  empty  shell,  but  he  thought  he  saw  an- 
other in  the  house  somewhere.    The  door  leading  to  the  kitchen 
steps  was  opened,  one  of  the  parlor  windows  was  opened,  with 
a  lace  curtain  over  it,  and  upstairs  two  windows  were  unlocked, 
and  partly  up.     He  watched  a  large  white  oak  tree  near  the 
open  window,  thinking  some  one  might  be  up  that,  as  he  might 
probably  get  oflF  the  porch  on  to  the  tree.     Xothing  about  the 
house  appeared  to  be  broken,  but  he  did  not  examine  it  ver\' 
closely.     He  saw  no  weapon  on  McCue  in  the  hallway. 

A  man  could  get  out  of  the  open  window  in  Ruby's  room 
on  the  porch  roof  to  the  ground  easily.  Nothing  was  in  that 
window.  The  tree  grows  close  to  the  porch  roof,  and  a  man 
could  easily  get  from  porch  roof  to  tree.  Ruby's  room  is  back 
of  the  chamber.  From  the  roof  of  front  porch  a  man  could 
easily  get  on  that  white  oak  there.  He  could  have  gotten  out  of 
house  from  front  and  rear,  through  windows  or  doors  on  ground 
floor,  or  upstairs  through  windows.  He  thought  the  voice  speak- 
ing through  'phone  was  McCue's. 

Miss  Virginia  Bragg  testified  that  on  that  night  she  was 
working  at  the  telephone  exchange,  and  Mr.  McCue  rang  up  and 
said,  "Central,  give  me  some  one,"  and  being  asked  who  he 
wanted,  said,  "Give  me  Mr.  T.  J.  Williams'  residence.*'    She  re- 
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plied,  "It  is  busy,"  and  he  said:  "Central,  don't  tell  me  their 
'phone  is  busy.  Some  one  is  in  the  house  and  has  shot,  and,  I 
tliink,  killed  my  wife."  She  took  the  'phone  down  and  gave  the 
connection,  and  he  said :  "Some  one  come  to  me  at  once.  Some 
one  has  shot,  and,  I  think,  killed  Fanny."  Mrs.  Williams  said, 
"Oh !"  and  hung  up  receiver.  Then  she  took  it  down  and  asked 
hei^  if  she  heard  what  passed,  and  she  replied  that  she  did.  Mrs. 
Williams  said,  "Have  you  called  any  one  else?"  She  said, 
"Ko,"  and  Mrs.  Williams  said,  "Hadn't  you  better  call  the 
police?"  She  called  up  the  police  station  and  told  the  an- 
swerer "Go  to  Mr.  McCue's  residence  on  Park  street  at  once." 
She  did  not  know  the  reply.  The  Williams  message  was  the 
first  she  remembered  that  night  from  McCue's,  but  Sunday 
night  after  church  is  a  busy  time.  She  was  on  duty  from  6 
P.  M.  all  night.  She  remembered  no  'phone  message  from 
McCue  to  Dr.  McCue,  and  thought  she  would  have  remembered 
it.  The  messages  from  McCue's  were  in  his  voice.  There  are 
six  boards  right  in  a  row  in  the  telephone  office.  McCue's 
'phone  is  No.  45,  and  Dr.  McCue's  No.  366,  about  five  feet  dis- 
tant from  each  other,  and  if  such  a  message  had  been  received 
she  would  have  had  to  pass  it  to  Miss  Busic,  another  operator. 
She  took  no  notice  of  the  strength  of  the  voice  from  McCue's 
house.  McCue  never  called  up  over  the  'phone  for  a  policeman. 
After  receiving  the  message  she  crossed  the  hall  to  report  it, 
and  was  absent  about  three  minutes,  when  Miss  Busic  had 
charge  of  the  'phone. 

Cross-examined : 

She  was  excited  by  the  message.  A  call  from  McCue's  to 
Dr.  McCue's  would  not  have  impressed  her  at  all.  She  was  not 
prepared  to  say  she  did  not  receive  such  a  message,  only  she 
did  not  remember  it. 

Ke-examined : 

Q.  You  can't  hear  all  messages  and  attend  to  your  business  ? 
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A.  "After  connection  is  made  I  pay  no  attention  to  mes- 
sages." 

Miss  Lillian  Busic  testified  that  she  was  the  night  operator  at 
the  telephone  office  on  the  4th  of  September.  She  answered  no 
calls  for  McCue  that  night  at  all.  She  took  charge  of  Miss 
Bragg's  board  in  her  absence.  No  calls  were  made  by  McCue 
for  Dr.  McCue.  She  was  certain.  She  operated  the  board  on 
which  it  would  be  necessary  to  connect  with  Dr.  McCue,  and 
no  call  could  have  gone  to  Dr.  McCue  without  going  through 
her  board. 

Cross-examined : 

There  are  100  subscribers  on  witness'  board.  She  could  not 
give  jury  a  list  of  the  calls  that  night,  but  she  made  a  great 
many  connections  that  night. 

A.  V.  Conway  testified  that  he  lived  at  408  Tenth  street, 
and  had  charge  of  the  Charlottesville  Daily  Progress,  On 
September  6th,  in  the  evening,  Mr.  Harmon  handed  him  a 
notice  to  be  published  in  the  daily  paper  six  times  as  an  adver- 
tisement, offering  a  reward  of  $1,000,  and  for  500  hand  bills 
thereof  to  be  printed  and  distributed.  Original  of  it  produced. 
He  said  it  was  in  the  handwriting  of  J.  Samuel  McCue.  It 
read  as  follows : 

"$1,000.'' 

"A  reward  of  one  thousand  dollars  ($1,000.00)  will  be  paid 
for  the  arrest  and  conviction  of  the  person  who  made  an  at- 
tempt on  my  life  and  murdered  my  wife  at  my  home  in  Char- 
lottesville on  the  night  of  September  4,  1904. 

"J.  Samuel  McCue." 

**Every  day  for  one  week  and  hand  bills." 

The  hand  bills  were  posted  around  town  by  the  Progress  boy. 

This  witness  was  subsequently  recalled,  and  stated  that  he  de- 
sired to  correct  his  former  statement  in  this :  "That  he  had  since 
become  convinced  that  the  paper  offering  th6  reward  for  the  ap- 


Va.]  McCue's  Case.  961 


statement 


prehension  of  the  murderer  was  not  in  J.  Samuel  McCue's  hand- 
writing, but  in  the  handwriting  of  his  brother,  E.  O.  McCue/' 

N.  R.  Martin  testified  that  he  was  twenty-eight  years  old, 
and  resided  at  the  jail,  and  had  been  a  jailer  for  the  last  three  or 
four  months.  He  was  present  at  a  conversation  between  J. 
Samuel  McCue  and  his  son  William.  It  was  on  a  Sunday  even- 
ing before  the  grand  jury  met  that  indicted  McCue,  and  three  or 
four  of  his  brothers  and  his  son  William  were  in  the  jail,  and 
McCue  said,  "You  know  it  ain't  so,"  to  his  son.  He  (Martin) 
had  not  heard  the  preceding  part  of  the  conversation.  McCue 
said  to  his  son,  "You  know  it  is  not  so,  about  what  Earnest  Craw- 
ford said,  about  my  drawing  a  pistol  on  your  mother,"  and  the 
son  replied,  "You  did,"  and  "that  she  ran  in  the  room  and  got  in 
bed  with  me  and  asked  me  not  to  let  you  shoot  her."  McCue 
then  said,  "How  could  I  draw  a  pistol  on  her  and  threaten  to 
shoot  her,  when  she  had  the  pistol" ;  and  William  asked,  "Why 
did  she  run  in  there  and  get  in  bed  if  she  had  the  pistol  ?"  Mc- 
Cue then  asked  W^illiam  what  the  fuss  was  about,  and  William 
said  about  "that  woman."  McCue  asked,  "What  woman  ?"  and 
William  said,  "He  did  not  know  what  woman." 

Cross-examined : 

The  brothers  present  at  that  conversation  were  here  pointed 
out  by  Martin,  viz. :  William  McCue  (Sam's  brother),  John  L. 
McCue.    Mr.  McCue  with  the  glasses  on  was  there. 

John  S.  White  testified  that  he  is  a  son  of  Judge  White,  liv- 
ing at  Locust  Grove,  near  Charlottesville,  is  thirty-three  years 
old,  and  a  lawyer,  and  has  been  at  the  bar  since  1895.  He 
called  to  see  McCue  in  jail  on  business.  When  he  first  went  in 
he  expressed  to  McCue  his  sympathy  for  him  and  regrets  at 
having  to  trouble  him.  McCue  said  he  understood  that ;  that  it 
was  all  dreadful ;  that  he  was  innocent,  and  that  he  was  being 
persecuted,  and  that  he  would  come  out  all  right.  McCue 
seemed  much  distressed,  and  said  that  for  four  or  five  years  his 
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life  had  been  a  perfect  hell,  and  that  that  woman  was  the  most 
jealous  woman  that  he  ever  knew,  or  ever  lived,  and  how  he  had 
scuffled  to  build  up  a  practice  and  tried  to  make  his  family  and 
home  a  happy  one.  .  .  He  gathered  from  the  conversation  that 
McCue  meant  his  wife  by  *'that  woman." 

Cross-examined : 

McCue  always  spoke  respectfully  of  his  wife,  but  did  not 
change  his  voice  during  the  conversation. 

Dr.  H.  T.  Xelson  testified  that  he  is  a  physician  of  twenty- 
seven  years'  experience  in  the  practice,  residing  on  High  street, 
in  Charlottesville.    At  10 :10  the  night  of  the  killing  Bocock,  at 
the  Clermont  Hotel,  told  him  that  McCue  had  been  'phoning 
for  a  policeman.    Witness  got  on  a  car  in  three  or  four  minutes 
and  went  to  McCue's.     On  the  car  Murphy  told  him  of  the 
tragedy,  and  asked  him  to  go  with  him  to  the  house.    He  went 
in  and  spoke  to  McCue.    They  had  always  been  on  good  terms. 
McCue  was  lying  on  a  sofa  on  his  back.    He  asked  McCue  how 
it  happened,  and  McCue  told  him,  "It  began  in  that  room." 
They  tried  to  get  him  to  take  an  anodine,  but  he  refused.    He 
(witness)  was  asked  to  see  Mrs.  McCue,  and  crossed  the  hall 
and  saw  the  body,  and  did  not  see  her  afterwards.    There  were 
several  scratch  marks  on  the  right  side  of  McCue's  face,  or 
cheek  bone.    It  was  like  a  child  had  fallen  down  on  the  pave- 
ment or  little  rough  surface.    There  was  no  swelling  at  all,  and 
the  wound  very  slight.     A  blow  on  a  man's  cheek  that  would 
produce  unconsciousness  would  produce  instant  swelling,  with 
immediate  blackness,  swelling  to  a  considerable  amount,  and 
unless  done  with  the  fist  would  break  the  bone.    McCue  seemed 
perfectly  rational  in  every  respect,  though  worried.    He  never 
saw  a  sandbag,  and  nevor  saw  a  known  blow  from  a  sandbag. 
He  couli  not  conceive  of  such  a  blow  on  a  man's  head  \vithout 
leaving  a  mark  of  some  sort,  and  the  man  would  be  sick  with 
vomiting,  the  pulse  slow,  and  serious  nervous  disturbance.    Me- 
Cue  showed  no  signs  of  having  been  knocked  unconscious. 
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Cross-examined : 

His  opinion  as  to  a  lick  from  a  hand  bag  was  formed  from 
reading  and  general  observation  from  injuries  inflicted  vnih 
other  instruments — ^from  the  human  hand  to  bullets.  Having 
never  seen  a  blow  from  a  sandbag,  he  did  not  consider  himself 
an  expert  on  sandbag  blows.  He  had  never  read  anything  as 
to  sandbags.  A  man's  recovery  from  a  blow  that  knocked  him 
unconscious  would  not  be  sudden,  but  his  nose  might  not  bleed, 
nor  he  have  nausea. 

Mrs.  F.  A.  Massie  testified  that  she  resides  just  across  the 
street  from  McCue.  About  9  o'clock  she  and  her  husband  were 
on  their  front  porch  and  saw  Mr.  and  Mrs.  McCue  come  down 
the  street,  stop  at  their  gate  and  talk  to  Mr.  Dinwiddie,  but  did 
not  hear  what  passed.  She  did  not  hear  Mrs.  McCue's  voice, 
but  heard  Mr.  McCue  invite  Mr.  Dinwiddie  in.  They  were 
imder  the  electric  light.  Then  the  McCucs  went  into  their 
house.  There  w^as  a  light  in  their  hall — a  small  light  in  their 
front  hall.  They  went  in  and  shut  the  door.  She  and  her  hus- 
band talked  for  five  or  ten  minutes,  and  she,  getting  chilly  and 
not  feeling  well,  went  in  and  read  while  her  husband  took  his 
usual  w^alk.  While  reading  heard  a  voice  outside — ^loud  voices 
in  half  an  hour  or  twenty  minutes — but  paid  no  attention  to  it, 
thinking  it  was  people  returning  from  church.  She  heard  some 
one  say  "Surround  the  house,"  very  loud,  and  a  police  whistle. 
She  continued  reading,  and  almost  immediately  Mr.  Massie 
eame  in  the  sitting  room  and  said,  "Come  out;  something  has 
happened  at  Mr.  McCue's,"  and  seemed  dreadfully  excited.  He 
said,  "I  saw  Grady."  She  hastily  arose,  glanced  at  the  clock 
(and  it  was  9  :45)  and  went  on  the  front  porch  and  saw  people  at 
McCue's  front  gate.  She  hesitated  about  going,  but  her  hus- 
band said:  "We  must.  We  are  their  nearest  neighbors,  and 
must  help  them."  They  started  over  together,  and  found  half 
a  dozen  people  at  McCue's  front  gate.     They  pushed  through 
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the  crowd  and  entered  the  hall.    The  house  was  lighted  every- 
where.    Coming  down  the  steps  were  Mr.  Tom  Randolph,  and 
then  Mr.  Williams  next,  and  then  Dr.  McCue,  and  then  Mr. 
Sam  McCue,  and  behind  a  policeman.    She  asked  McCue  what 
had  happened,  and  he,  with  his  hands  to  his  head,  dreadfully 
agitated  and  nervous,  said,  "A  burglar  has  shot  and  killed 
Fanny."    She  said,  *'0h !  tell  me  how  it  happened.'^    He  said^ 
"I  heard  a  noise,  turned  to  get  my  gim,  and  the  burglar  shot 
and  killed  Fanny  and  made  his  escape."     Then  Mr.  Massie 
asked  what  that  was  on  his  cheek,  pointing  to  a  small  red  spot 
the  size  of  a  quarter,  and  looked  like  a  scratch,  or  finger  nail 
scratch  or  a  brush.    She  saw  no  blood  from  it.    McCue  put  his 
hands  to  his  face,  and  said,  "The  rascal  must  have  shot  me, 
too."     Said  he  could  not  see  him  plainly.     He  was  a  dingy- 
faced  fellow.    Just  then  his  son  William  came  in,  and  he  said : 
"William,  William^  your  mother  is  dead.     William,  a  burglar 
has  shot  and  killed  your  mother."    William  cried,  and  after  go- 
ing upstairs  returned  and  w^alked  with  his  father,  both  crying. 
He  said  he  was  sure  Mrs.  McCue  was  dead.     She  (witness)  de- 
clined to  see  Mrs.  McCue,  as  she  preferred  to  remember  her  as 
in  life.     She  'phoned  to  Maphis  about  it,  and  he  came  over. 
Dr.  MeCue  took  his  brother  upstairs.     He  was  nervous  and 
dressed  in  a  gauze  shirt,  torn  to  the  waist  line,  breast  entirely 
bare  and  sleeve  rolled  up  to  elbow. 

John  Perry  (colored)  was  called  by  the  court,  at  request  of 
the  jury,  after  defense  had  rested,  with  the  exception  of  Mr. 
Deckhart,  and  the  Commonwealth  had  announced  itself  as 
through. 

Witness  said  that  his  name  is  John  Perry,  and  that  he  was 
at  McCue's  that  night.  He  had  been  working  there  several 
months.  He  was  in  his  room,  in  McCue's  house,  that  night.  He 
was  in  bed  asleep,  and  did  not  hear  them  come  in.  He  first 
heard  crying  from  Mrs.  ^McCue,  and  her  saying,  "Sam,  come  and 
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help  me.  He  is  killing  me/'  or  "he  is  killing  me,  and  it  is  too 
had  for  him  to  do  me  this  way."  He  never  heard  McCue's 
voice.  He  tried  to  push  the  partition  door  open,  and  get  into 
the  house,  but  could  not,  and  then  loaded  his  gun.  Afterwards 
A  gun  went  off  in  the  bath-room,  and  he  heard  her  holler  no 
more.  He  set  his  gun  down  and  staid  at  the  door,  and  heard  a 
man  run  in  the  bath-room  and  come  out  and  go  back  in  there 
-again,  and  then  he  went  down  the  front  steps.  Later  Mr.  Mc- 
Cue  came  to  his  room  and  opened  the  door  and  says :  "O  John !  I 
-am  in  the  worst  trouble  I  have  ever  been  in  in  my  life.  A 
burglar  has  been  here,  knocked  me  senseless,  and  left  me  lying 
on  the  floor,  and  I  think  he  has  injured  my  wife."  He  did  not  go 
out  of  the  house  that  night,  and  his  room  was  over  the  kitchen. 
(The  above  was  in  reply  to  a  juror  and  the  court.  The  court 
^ave  both  parties  the  right  to  cross-question  him.) 

Cross-examined  by  defense : 

He  first  saw  Mr.  Lee  about  a  week  or  ten  days  after  the 
murder,  and  at  McCue's  house.  He  was  about  the  stable 
when  they  w^ent  to  church,  and  shut  up  the  house  before  they 
left.  Mrs.  McCue's  screams  waked  him.  He  walked  like  a  man 
with  shoes  on  going  down  the  front  steps,  and  he  never  heard  the 
man  come  back.  Mr.  McCue  had  on  his  slippers  when  John  was 
let  in.  The  front  steps  are  carpeted.  The  window  in  bath- 
room was  not  up.  He  heard  the  water  running  in  the  bath- 
room. It  was  three  or  four  minutes  after  the  gun  went  off  be- 
fore McCue  opened  the  door.  He  saw  no  blood  on  McCue's  face 
at  that  time. 

Cross-examined  for  prosecution : 

He  had  been  at  McCue's  one  month,  going  on  two,  at  time  of 
tragedy,  and  ever  since,  and  carrying  meals  to  the  jail  every  day 
for  Mr.  MeCue,  repeatedly  going  into  his  cell. 

Witness  was  questioned  as  to  conversation  with  Mr.  W.  G. 
Baldwin.     He  remembered  seeing  him  and  his  brother  Albert 
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Baldwin.  He  denied  telling  the  Baldwins  that  the  first  thing 
he  heard  were  two  licks,  and  heard  ^Irs.  McCue  gurgle  as  if  she 
was  strangled,  and  in  a  few  minutes  heard  a  shot,  and  in  a  little 
while  McCue  opened  the  door  and  said :  "John,  get  up  and  go 
down  and  open  the  front  door  Somebody  has  killed  Miss 
Fannie.'^  And  he  denied  having  stated  to  Baldwin  that  he  heard 
Mrs.  McCue  say,  "Sam,  why  do  you  treat  me  so  ?"  "What  have 
I  done  to  you  ?"  and  "I  wuU  never  do  so  again."  Baldwin  told 
him  all  he  wanted  was  the  truth,  and  that  he  had  told  Baldwin 
he  cleaned  the  gim  on  Saturday.  It  was  not  loaded  on  Satur- 
day. He  denied  that  after  the  murder  about  Tuesday,  going 
to  Mr.  Dinwiddle's,  he  met  Susan  Austin  and  Carrie  Perry, 
two  colored  women  at  Judge  Lyons',  and  stopped  and  talked 
with  them,  and  that  he  heard  a  considerable  fuss  in  the  house, 
and  as  it  came  nearer  and  nearer  to  him  he  heard  Mrs.  McCue 
say :  **0  Sam  !  don't  kill  me.  I  am  going  to  die  anyhow."  And 
during  that  time  he  ran  his  head  out  of  the  window  to  hear 
what  was  going  on.  He  denies  going  to  wine  cellar  and  hav- 
ing the  previously  related  (in  William  McCue's  testimony)  con- 
versation with  Earnest  Crawford  and  Baldwin,  although  he  ad- 
mitted meeting  them  there  and  talking  with  them. 

W.  G.  Baldwin,  Albert  Baldwin,  Susan  Austin  and  Carrie 
Perry  contradicted  John  Perry  as  to  statements  made  by  him  to 
them  respectively.  The  court  instructed  the  jury  that  the  e\i- 
dence  of  these  witnesses  was  only  admissible  to  impeach  John 
Perry,  and  not  as  evidence  of  the  innocence  or  guilt  of  the  ac- 
cused. 

James  Lew^is  (colored)  was  called  at  request  of  the  jury.  In 
answer  to  questions  by  the  court  the  witness  stated  that  on 
the  Sunday  night  of  the  murder  he  was  at  Mr.  Moran's,  imder 
his  back  porch,  talking  to  his  maid  servant.  He  heard  a  report 
of  a  gun,  and  a  second  before  had  heard  some  one  crying,  but 
paid  no  attention  to  it.    In    a  few  minutes  Skinner  called  him. 
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He  thought  he  only  heard  one  voice — ^just  could  hear.  He 
heard  no  cry  after  the  gim  wejit  off.  After  the  gun  went  off 
he  went  to  Skinner's  window.  He  could  not  tell  where  the 
sound  of  gun  came  from. 

Counsel  for  defense,  after  all  the  evidence  was  in,  moved  the 
court  to  exclude  the  evidence  of  J.  William  McCue  and  John 
Perry,  which  motion  the  court  overruled  and  instructed  the 
jury  to  only  consider  it  as  above  directed. 

The  trial  was  presided  over  by  Judge  George  W.  Morris, 
judge  of  the  Corporation  Court  of  the  city  of  Charlottesville, 
whose  rulings  were  sustained  on  all  of  the  forty-five  points 
saved  on  the  trial.  The  prosecution  was  conducted  in  the  trial 
court  by  Frank  Gilmer,  Attorney  for  the  Conmionwealth  for 
the  city  of  Charlottesville ;  Micajah  Woods  and  Richard  S.  Ker. 
The  same  counsel  who  defended  the  prisoner  in  the  trial  court 
filed  the  petition  for  the  writ  of  error  in  this  court.  A  synopsis 
of  the  petition  is  given  below.* 

Lee  &  Hoivardy  Caskie  &  Coleman  and  Walker  &  Sinclair^  for 
the  petitioner. 

(1)  Every  pleading,  except  confession  and  avoidance,  must 
tender  issue.  If  the  issue  tendered  be  one  triable  by  a  jury, 
the  plea  or  replication  must  conclude  "to  the  country."  4  Min. 
(Ed.  '83),  722;  Stephen  on  Pleading  (Heard's  Ed.),  sec.  230; 
Code,  sec.  3267.  Replication  here,  although  it  traverses  de- 
fendant's plea,  concludes  with  verification.  No  verdict  can  be 
rendered,  or  judgment  entered  thereon,  in  any  case  unless  issue 
shall  have  been  first  joined  on  the  pleadings.  Preston  v.  Salem 
Improvement  Co.,  91  Va.  585;  Petty  v.  Frick,  86  Va.  501; 
Johnson  v.  Fry^  88  Va.  695;  Rowans  v.  Givens,  10  Gratt.  250; 
McMillion  V.  Dobbins,  9  Leigh.  422. 

(2)  A  grand  juror  must  have  been  a  resident  of  the  county 

•  Note  by  thb  Rspobteb.— The  widespread  Interest  taken  by  the  general  public 
In  this  case,  and  the  fact  that  at  the  time  this  writ  of  error  was  refused  there  had  been 
no  confession*  must  furnish  the  apology  for  this  lengthy  statement. 
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or  corporation  in  which  the  court  is  held  one  year.  Code,  sec. 
3977.  "Residence"  often  used  to  express  different  meanings, 
according  to  the  subject-matter.  In  statute  relating  to  settle- 
ments, right  of  suffrage  and  qualification  for  office  it  may  have 
a  very  different  meaning  from  that  belonging  to  it  in  the 
statutes  relating  to  attachments.  Long  v.  Ryan,  30  Gratt.  718. 
In  statutes  relating  to  qualification  for  office,  etc.,  "residence" 
is  synonymous  with  "domicile,"  and  to  constitute  one  a  resident 
within  the  meaning  of  such  statutes  he  must  reside  at  the  place 
with  no  present  intention  of  removal.  Lindsay  v.  Murphyy  76 
Va.  428,  24  Amer.  &  Eng.  Eno.  Law  694;  Frost  v.  Brisbin, 
(N.  Y.),  32  Amer.  Dec.  429 ;  Berry  v.  Wilcox  (Neb.),  48  Amer. 
St.  Eep.  711;  Langdon  v.  Doud  (Mass.),  83  Amer.  Dec.  641; 
DeMeli  v.  DeMeli  (N.  Y.),  17  Amer.  St.  Rep.  652 ;  People  v. 
Piatt,  117  K  Y.  159;  Sturgeon  v.  Korte,  34  Ohio  St.  525; 
State  V.  Alrich,  14  R.  I.  171;  Wood  v.  Boeder,  45  Neb.  311; 
State  V.  Boss,  23  N.  J.  L.  528.  Acquisition  of  domicile  matter 
of  intention.  Mere  act  of  residing  at  a  certain  place  does  not 
constitute  domicile,  but  such  residence  must  be  accompanied 
by  intention  to  permanently  abide  at  such  place.  Pilson  v. 
Bushong,  29  Gratt.  229;  Viles  v.  Waltham  (Mass.),  34  Amer. 
St.  Rep.  311;  Hairston  v.  Hairston,  61  Amer.  Dec.  532; 
Gilmer  v.  Gilmer,  83  Amer.  Dec.  504. 

A  person  can  have  but  one  domicile,  and  having  once  ac- 
quired a  domicile,  it  continues  until  another  is  acquired  else- 
where by  actual  residence  with  intention  to  remain  perma- 
nently. Ayer  v.  Weelcs,  23  Amer.  St.  Rep.  37 ;  Gilman  v.  Gil- 
man,  83  Amer.  Dec.  502 ;  DeMeli  v.  DeMeli,  supra;  Starke  v. 
Scott,  78  Va.  180. 

Evidence  shows  that  Lyman's  domicile  is  in  Albemarle 
county;  that  he  is  residing  in  Charlottesville  temporarily,  in- 
tending to  return  to  his  farm  in  Albemarle  as  soon  as  he  can 
build  a  house  in  which  to  live,  having  sold  that  part  of  his  farm 
on  which  the  house  in  which  he  formerlv  lived  is  located 
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Lyman  ineligible  to  office  in  Charlottesville.  People  v.  Con- 
nell,  28  111.  App.  285. 

(3)  Stockdell  incompetent  juror,  ha\dng  admitted  on  his 
voir  dire  that  he  had  formed  opinion  on  newspaper  evidence; 
that  he  could  not  say  that  he  could  give  accused  the  benefit  of 
the  presimiption  of  innocence,  the  presumption  having  been  de- 
stroyed by  what  witness  had  read  about  the  case.  He  made  the 
unequivocal  statement  on  his  voir  dire  that  he  had  not  only 
formed,  but  expressed,  an  opinion  based  on  the  newspaper 
evidence ;  that  what  he  had  read  seemed  to  him  right,  and  that 
if  these  reports  turned  out  to  be  true,  he  would  certainly  take 
action  and  a  firm  stand. 

If  reasonable  doubt  exist  as  to  impartiality  of  juror,  it  must 
be  resolved  in  favor  of  accused.  De  Jamette  v.  Commonwealth, 
75  Va.  867. 

Venireman  who  has  formed  and  expressed  opinion  as  to  guilt 
or  innocence  of  the  accused,  whether  opinion  be  formed  on  tes- 
timony he  has  heard,  conversation  with  witnesses,  or  common 
report,  is  an  incompetent  juror.  Armistead^s  Case,  11  Leigh 
663. 

When  juror's  own  testimony  does  not  clearly  disclose  the  pre- 
cise state  of  his  mind  in  relation  to  case,  he  is  incompetent. 
Wrighfs  Ca^,  32  Gratt.  941. 

However  willing  juror  who  has  formed  and  expressed  an 
opinion  may  be  to  trust  himself,  the  law  will  not  trust  him. 
Armistead^s  Case,  supra;  Wrighfs  Case,  supra. 

Presumption  of  innocence  is  evidence  created  by  law  in  favor 
of  accused  whereby  his  innocence  is  established  until  sufficient 
e^ddence  is  introduced  to  overcome  this  proof  which  the  law 
creates.    Coffin  v.  United  States,  156  U.  S.  432. 

When,  therefore,  Stockdell  said  he  was  afraid  he  w^ould  not 
be  able  to  give  accused  benefit  of  the  presumption  of  innocence, 
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it  was  equivalent  to  saying  that  he  could  not  decide  case  accord- 
ing to  the  law  and  the  evidence. 

(4)  Jud  B.  Wood  glaringly  incompetent.  On  examination  on 
voir  dire  he  stated  uneqm vocally  that  he  had  formed  and  ex- 
pressed a  decided  opinion  on  what  he  conceived  to  be  the  evi- 
dence in  the  case,  and  that  he  would  go  upon  the  jury  biased 
by  the  decided  opinion  which  he  had  formed. 

Right  to  trial  by  an  ^^mpartial  jury"  is  an  inalienable  one. 
Bill  of  Eights,  sec.  8.  If  accused  owes  obedience  to  laws  of  his 
country,  then  his  country  owes  him  a  fair  and  impartial  trial. 
Error  of  court  in  accepting  Wood  not  cured  by  his  being  stricken 
from  the  panel  by  accused  under  right  of  peremptory  challenge. 
Dowdy  V.  Commonwealth,  9  Gratt.  737. 

(5)  Court  erred  in  excluding  Tyler  from  panel,  ground  of 
exclusion  being  that  he  would  not  convict  on  circumstantial  evi- 
dence of  an  offense  punishable  with  death  unless  case  against 
accused  proved  ^^beyond  the  peradventure  of  a  doubt." 

Circumstantial  evidence  has  been  divided  into  two  classes: 
(1)  Certain,  or  that  from  which  the  conclusion  in  question 
necessarily  follows ;  (2)  uncertain,  or  that  from  which  the  con- 
clusion does  not  necessarily  foUow,  but  is  probable  only.  97 
Amer.  St.  Rep.,  773.  In  order  to  convict  of  a  capital  felony 
upon  circumstantial  evidence  it  is  necssary  that  the  evidence 
should  measure  up  to  the  first  class. 

"It  is  the  actual  exclusion  of  every  other  hypothesis  which 
invests  mere  circumstance  with  the  force  of  truth."  Johnson's 
Case,  29  Gratt.  817. 

"Beyond  the  peradventure  of  a  doubt"  is  equivalent  to  "be- 
yond the  probability  of  a  doubt,"  or  "beyond  a  probable  doubt." 

Error  to  set  aside  a  juror  without  good  and  sufficient  cause, 
and  the  law  will  presume  accused  prejudiced  by  such  error. 
Montague  v.  Commonwealth,  10  Gratt.  767. 

(6)  Court  erred  in  permitting  Kaufman  and  Eddins  to  ex- 
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prejjs  the  opinion  that  the  small  piece  of  cloth  alleged  to  have 
been  found  in  bath-room  on  day  following  homicide  was  a  part 
of  the  undershirt  worn  by  accused  on  night  of  murder.   Neither 
witness  was  anything  more  than  salesmtm  in  a  clothing  store. 
The  shirt  and  piece  of  cloth  were  produced  before  the  jury,  and 
they  could  determine  for  themselves  by  comparison  whether 
they  corresponded  in  texture,  material,  thread,  etc.,  and  should 
have  been  permitted  to  do  so,  uninfluenced  by  the  mere  opinions 
of  any  other  persons.     Xo  question  of  science,  or  technical  or 
expert  knowledge  involved,  and  the  mere  opinion  of  any  per- 
son, or  of  any  number  of  persons,  upon  the  precise  fact  which  the 
jury  was  called  upon  to  determine  was  palpably  inadmissible. 
Mihcaukee  Ily.  Co,  v.  Kellogg,  94  U.  S.  469;  N.  &  W.' By,  Co, 
V.  Briggs,  ante  p.  105,  48  S.  E.  Kep.  521;  Knowl  v.  State,  55 
Wis.  249,  42  Amer.  Rep.  704.     Last  mentioned  case  strikingly 
in  point.     A  physician  was  permitted  by  trial  court  to  testify 
that  hair  found  on  a  wheelbarrow  in  possei?sion  of  the  accused,  in 
which  it  was  claimed  he  had  removed  the  body  of  the  deceased 
after  the  killing,  corresponded  in  length,  magnitude,  color,  etc., 
w^ith  hair  taken  from  the  skull  of  the  deceased,  who  came  to  his 
death  by  a  fracture  of  the  skull.    Supreme  Court  unanimously 
reversed  the  judgment  for  this  error.    Where  illegal  evidence  is 
admitted  judgment  must  be  reversed,  as  it  cannot  be  said  what 
effect  it  may  have  had  on  minds  of  jury.    N.  &  W.  Ry,  Co,  v. 
Briggs,  supra;  Insurance  Co.  v.  Treat,  29  Gratt.  255. 

(7)  Court  erred  in  permitting  Covington  to  testify  that  de- 
ceased, who  he  met  on  the  street  a  short  w-hile  before  the  homi- 
cide, did  not  speak  to  him.  The  circumstance  is  not  only  trivial, 
and  its  admission  over  objection  calculated  to  magnify  its  im- 
portance and  mislead  the  jury,  but  no  reasonable  inference 
touching  guilt  of  accused  could  be  fairly  drawn  from  it.  Jury 
were  expected  to  infer  from  circumstance  in  question  that  de- 
ceased was  depressed,  and  from  this  inference  to  draw  still  an- 
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other,  namely,  that  there  had  been  some  recent  disagreement  be- 
tween her  and  accused.  Inferences  from  inferences  and  pre- 
sumptions resting  on  the  basis  of  another  presumption  are  not 
admissible.  The  circumstance,  therefore,  too  remote  for  consid- 
eration of  the  jury.  Law  requires  open,  visible,  connection  or 
causal  relation  between  the  circimistance  adduced  and  the  fact 
to  be  deduced  therefrom.  United  States  v.  Eos^%  92  U.  S.  2S1, 
leading  case. 

(8)  Court  erred  in  permitting  the  jailer,  Martin,  to  testify 
to  an  alleged  conversation  between  accused  and  his  son  in 
jail,  in  which,  according  to  witness,  accused  said  to  his  son  that 
he  (the  son)  knew  that  the  statement  made  by  Ernest  Crawford 
that  accused  had  drawTi  pistol  on  his  wife  was  not  true ;  to  which 
the  son  replied  by  affirming  that  accused  did  draw  pistol  upon 
his  wife.  When  the  alleged  occurrence  between  accused  and 
his  wife,  which  was  the  subject  of  the  alleged  conversation  in 
jail,  transpired,  the  evidence  not  only  does  not  disclose,  but 
there  is  not  the  slightest  suggestion  or  approximation  of  the 
time.  Whether  it  was  a  week,  or  a  month,  or  a  year,  or  five 
years,  or  ten  years  before  the  homicide  nowhere  appears.  Thus 
no  causal  relation,  connection  or  proximity  in  time  between  the 
alleged  occurrence  and  the  homicide  was  shown.  Common- 
wealth not  showing  the  alleged  occurrence  or  circumstance  was 
not  too  remote  to  justify  the  inference  intended  to  be  drawn 
from  it,  the  evidence  was  inadmissible.  The  testimony  is  also  in- 
admissible because  it  tended  to  establish  merely  an  accusation 
against  accused  brought  by  a  third  person,  which  accused  then 
and  there  controverted  and  denied. 

While  admissions  may,  under  certain  circumstances,  be  im- 
plied from  silence  or  acquiescence,  it  was  gross  error  to  permit 
an  admission  to  be  implied  from  a  distinct  and  unqualified  de- 
nial. Mere  accusation,  promptly  and  unqualifiedly  denied,  can- 
not, under  any  circumstances,  be  treated  as  evidence  of  the 
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truth  of  the  accusation.  Otherwise,  evidence  could  be  dis- 
pensed with,  and  mere  accusation  would  suffice  to  convict.  See 
Coffin  V.  United  States,  156  U.  S.,  at  page  455. 

(0)  The  court  erred  in  admitting  the  testimony  of  Wm. 
Hurley  as  to  alleged  admission  of  accused  '^three  or  four  years 
ago''  that  his  wife  was  jealous  of  him.  See  same  authorities 
cited  in  reference  to  testimony  of  Covington,  supra. 

(10)  The  court  erred  in  admitting  opinion  of  Dr.  Nelson  aa 
to  the  effect  or  results  of  a  blow  struck  on  the  head  with  a  sand- 
bag or  other  soft  instrument.  Witness  had  never  seen  a  blow 
with  a  sandbag;  had  never  had  any  experience  with  injuries  or 
blows  with  a  sandbag  or  other  instrument  of  like  character; 
had  never  studied  or  read  anything  on  the  subject,  and  practi- 
cally admitted  that  he  was  wholly  ignorant  in  respect  to  the 
subject  about  which  he  was  made  to  express  an  opinion. 

"An  expert  may  be  qualified  by  study  without  practice,  or 
practice  without  study,  but  mere  observation,  without  either, 
is  insufficient."  Lawson  on  Expert  and  Opinion  Evidence,  page 
210.  Dr.  Nelson,  by  his  own  confession,  was  lacking  even  in 
"mere  observation"  in  respect  to  the  effect  of  a  blow  with  a  sand* 
bag  or  other  like  instrument. 

(11)  The  court  erred  in  permitting  the  Commonwealth  to  im- 
peach the  witness,  Wm.  McCue.  This  witness  was  introduced 
by  the  Commonwealth,  and  after  having  been  examined  at  some 
length  (covering  six  type-written  pages  of  testimony),  the  at- 
torney for  the  Commonwealth  announced,  in  the  presence  of  the 
jury,  that  the  witness  had  made  a  statement  which  was  entirely 
different  from  w^hat  he  had  expected,  and  that  he  (the  attorney) 
was  "astonished"  and  "astounded"  to  find  his  statement  so 
utterly  different  from  what  he  had  been  advised  by  reputable 
people  it  would  be. 

(a)  It  is  error  to  permit  a  witness  to  be  impeached  by  the 
mere  statement  of  counsel,  or  to  permit  counsel^  in  effect,  to 
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denounce  a  witness  as  a  turn-coat  and  a  liar  in  the  presence  of 
tlie  jury.    2  Enc.  Pleading  &  Practice,  page  38,  and  cases  cited. 
Ck)mmonwealth,    having  introduced   the   witness,   should   not 
have  been  allowed  to  impeach  him  by  proving  by  other  wit- 
nesses that  he  had  made  contradictory  statements  out  of  court. 
(b)  The  statute  (sec.  3351  of  Code,  as  amended  by  Act  of 
January  24,  1000),  under  color  of  which  the  Commonwealth 
was  permitted  to  prove  not  only  statements  alleged  to  have  been 
made  by  the  witness  out  of  court,  but  mere  opinions  alleged  to 
have  been  expressed  by  him  as  to  the  very  fact  of  the  guilt  of 
the  accused,  and  the  acts,  conduct,  bearing  and  behavior  of  the 
witness  out  of  court  as  well,  has  no  appUcation  to  a  criminal 
prosecution.    The  genesis  of  section  3351  was  an  act  passed  by 
the  General  Assembly  of  the  ^'liestored  Government  of  Vir- 
ginia" on  the  29th  day  of  January,  1864  (page  17  of  the  Acts 
of  1804,  published  at  Alexandria).    This  act,  in  terms,  applied 
only  to  civil  actions  or  proceedings  at  law  or  in  equity.     On 
March  2,  1860  (Acts  1805-6,  page  87),  the  General  Assembly 
passed  an  act  purporting  to  repeal  the  Act  of  January,  1864, 
but  in  fact  amending  it.    This  act  also,  in  terms,  applied  to  "ac- 
tions, suits  or  other  proceedings  of  a  ciril  nature  at  law  or  in 
equity,"  and  it  contained  the  identical  language  of  section  3351 
of  the  Code  of  1887  as  it  stood  before  the  Act  of  January  24, 
1900. 

At  the  revisal  of  1887  the  provisions  of  the  Act  of  March 
2,  1866,  were  embodied  in  "Title  48"  of  the  Code  relating  to 
"Proceedings  in  Civil  Cases,"  and  not  in  "Title  53"  relating  to 
"Proceedings  in  Criminal  Cases,"  nor  in  "Title  52"  relating  to 
"Crimes  and  Punishments." 

In  "Title  52"  of  the  Code,  embracing  "General  Provisions 
Concerning  Crimes  and  Punishments,"  are  foimd  the  correspond- 
ing provisions  of  the  statute  law  applicable  to  criminal  cases, 
while  in  "Title  53" — "Proceedings  in  Criminal  Cases" — we 
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find  it  specially  provided  (section  4059)  that  sections  5475, 
3476,  3483,  3492  and  3507,  all  of  which  except  the  last  are 
embraced  in  "Title  48,"  '^Proceedings  in  Civil  Cases,"  shall 
apply  as  well  to  civil  as  to  criminal  cases.  Expressio  unius  ex- 
clusio  alterius.  Thus  it  is  manifest,  both  from  the  history  of 
section  3351  and  from  its  arrangement,  classitication  or  collo- 
cation in  the  Code,  that  it  was  never  intended  or  considered  to 
be  applicable  to  criminal  cases.  Indeed,  the  necessary  import 
of  its  very  language  restricts  it  to  civil  cases.  ^'A  party  called 
to  testify  for  another,"  the  Commonwealth  has  no  right,  of 
course,  to  call  an  accused  person  to  testify  on  her  behalf  and 
against  himself,  while  equally,  of  course,  that  entity  known  as 
"The  Commonwealth"  is  incapable  of  being  a  witness.  Section 
3351,  therefore,  being  plainly  applicable  to  civil  cases  only,  it 
must  be  assumed  that  when  the  Legislature  amended  that  sec- 
tion, without  in  terms  extending  it  to  criminal  cases,  it  was 
not  intended  so  to  extend  it. 

In  Anderson^s  Case,  100  Va.  860,  accused  was  tried  and  con- 
victed at  the  December  term,  1901,  of  County  Court  of  Camp- 
bell. He  applied  to  the  judge  of  Circuit  Court  for  a  writ  of 
error,  which  was  granted,  but  the  writ  was  dismissed  at  the  hear- 
ing upon  the  groimd  that  the  bills  of  exception  taken  to  the 
rulings  of  the  County  Court  were  not  tendered  to,  and  signed 
by,  the  judge  until  after  the  adjournment.  Section  3385  of  the 
Code  in  reference  to  bills  of  exception  (Title  48)  had  been 
amended  February  15,  1901,  so  as  to  allow  bills  of  exception  to 
be  signed  within  thirty  days  after  the  end  of  the  term,  but  the 
amendment  did  not  (as  a  subsequent  one  does)  apply,  in  terms, 
to  criminal  cases.  The  statute  in  reference  to  bills  of  exception 
in  criminal  cases  is  contained  in  section  4050  of  the  Code,  Title 
53.  This  court  reversed  the  judgment  of  the  Circuit  Court,  not 
upon  the  ground  that  section  3385  applied,  which  would  have 
l>een  an  end  of  the  matter,  but  upon  the  ground  that  this  court 
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must  presume   from   the   record  that   the  bilk  were   signed 
during  the  term, 

(e)  Independently  of  the  statute  Commonwealth  could  not  im- 
peach a  witness  introduced  by  her.  The  enactment  of  such 
a  statute  is  of  itself  a  recognition  of  the  necessity  for  resort 
to  legislation  to  accomplish  a  change,  and  has  been  so  regarded 
by  the  courts  of  the  States  where  such  statutes  have  been 
adopted.    Ryerson  v.  Abingdon,  102  Mass.  526. 

"A  party  may  not  show  that  his  own  witness  had  made 
statements  contradictory  of  his  testimony."  Cox  v.  Eayres,  55 
Vt.  24,  45  Amer.  Rep.  583 ;  Ellicott  v.  Pearl,  10  Peters  432 ; 
Bullard  v.  Pearsall,  53  N.  Y.  230 ;  Coulter  v.  Express  Co.,  56 
N.  Y.  585 ;  Pollock  v.  Pollochy  71  N.  Y.  137 ;  Adams  v.  Wheeler, 
97  Mass.  67;  Ryerson  v.  Abington,  supra;  Hurley  v.  State,  46 
Ohio  St.  320 ;  4  L.  R.  A.  161. 

(d)  Even  if  the  statute  were  applicable  to  criminal  prosecu- 
tion, no  warrant  could  be  found  therein  for  length  to  which  the 
Commonwealth  was  permitted  to  go  in  this  case  in  the  im- 
peachment of  Wm.  McCue.    The  only  question  as  to  which  the 
witness  had  ^'proved  adverse"  up  to  the  time  when  Common- 
wealth sought  to  lay  the  foundation  for  impeachment  was  the 
one  as  to  what  took  place  between  his  mother  and  father  at  the 
tea  table  on  the  evening  of  the  homicide,  the  witness  testifying 
that  there  was  no  disagreement  or  unpleasantness  between  them 
at  the  table.    If  Commonwealth  was  surprised  at  the  unfavor- 
able answer  of  the  \vitness,  she  had  no  right  to  continue  to  ask 
him  scores  of  questions  after  he  was  shown  imcompromisingly 
adverse,  and  knowing  that  the  answers  would  be  unfavorable, 
but  witness  should  have  been  stood  aside  and  the  impeachment 
confined  to  answers  made  by  him  up  to  that  time.    But  a  large 
and  material  part  of  the  testimony,  introduced  ostensibly  for  the 
purpose  of  impeaching  the  witness,  was  wholly  inadmissible  for 
the  reason  that  it  related  to  matters  entirely  irrelevant  to  the 
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issue  and  in  respect  to  which  Commonwealth  had  no  right  to- 
impeach  the  witness.  When  a  witness  is  cross-examined  on  a 
matter  collateral  to  the  issue,  he  cannot,  as  to  his  answer,  be 
subsequently  contradicted  by  the  party  putting  the  question, 
and  the  test,  whether  the  fact  inquired  of  is  collateral,  is  this : 
Would  the  cross-examining  party  be  entitled  to  prove  it  as  a 
part  of  his  case  tending  to  establish  his  plea?  Langhome  v^ 
Commonwealth y  76  Va.  1019. 

Prior  contradictory  statements  of  a  witness,  in  order  to  be  ad- 
missible to  impeach  him,  must  be  statements  of  fact,  and  not  mere 
opinions  of  the  witness,  although  the  opinion  be  inconsistent  with 
the  conclusion  which  the  facts  testified  to  by  the  witness  would 
tend  to  establish.    10  Enc.  Plead.  &  Prac.  298. 

"An  opinion  expressed  by  a  witness  upon  the  merits  is  inad- 
missible,  though  in  conflict  with  his  testimony."  Schell  v. 
Plumb,  55  N^.  Y.  599. 

*^A  witness  cannot  be  called  to  contradict  another  who  denies 
having  made  a  particular  statement  if  such  statement  was  not 
of  a  fact,  but  only  of  a  matter  of  opinion.^'  Elton  v.  Larkins^ 
5  C.  &  P.  385,  24  E.  C.  L.  617. 

As  conclusive  of  this  point,  see  Welsh  v.  State  (Ind.),  3  N.  E. 
Kep.  850;  People  v.  Stachhouse,  49  Mich.  76,  13  K  W.  Rep. 
364,  in  which  it  was  held  that  the  opinions  or  suspicions  of  the 
witness,  out  of  court,  although  inconsistent  with  the  conclusion 
which  the  facts  testified  to  by  him  on  the  trial  would  warranty 
cannot  be  made  the  basis  of  impeachment. 

For  the  purpose  of  contradicting  the  testimony  of  Wm. 
McCue  to  the  effect  that  there  was  no  disagreement  between 
his  mother  and  father  at  the  tea  table,  and  that  thev  had  not 
had  frequent  and  violent  quarrels,  the  Commonwealth  was  per- 
mitted to  show,  for  instance,  that  the  witness  had  stated  out  of 
court  that  if  he  told  the  truth  and  his  father  was  hung,  people 
would  point  at  him  and  say  his  evidence  hung  his  father;  that 
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he  had  written  a  certain  papfer  purporting  to  be  a  statement 
made  by  John  Perry  to  the  witness  and  very  damaging  to  the 
accused ;  that  he  had  said  that  he  dreaded  going  upon  the  wit- 
ness stand,  and  would  rather  die  than  tell  what  he  would  have 
to  tell ;  that  he  had  said  out  of  court  that  as  soon  as  he  heard 
of  the  killing  of  his  mother  he  knew  his  father  had  killed  her; 
that  when  asked  by  the  detective  if  he  believed  his  father  killed 
his  mother,  he  had  stated  two  or  three  times  that  he  did  be- 
lieve his  father  killed  his  mother;  that  he  was  satisfied  his 
father  had  killed  his  mother,  etc.  These  statements  of  the 
mere  opinion  and  belief  of  witness,  when  tested  by  the  rule  laid 
down  by  this  court  in  Langhorne  v.  Commonwealth,  supra,  were 
plainly  inadmissible  in  any  conceivable  view  of  the  case,  because 
Commonwealth  was  not  entitled  to  prove  them  as  a  part  of  her 
case  and  as  tending  to  establish  the  guilt  of  the  accused. 

(e)  The  opinion  and  belief  of  the  witness,  expressed  out  of 
court,  were  not  inconsistent  with  his  answers  to  the  questions 
propounded  to  him  with  reference  to  what  transpired  between 
his  father  and  mother  at  the  tea  table,  and  whether  or  not  they 
had  had  frequent  and  violent  quarrels,  because  it  might  be  true 
that  the  witness  did  express  the  opinion  and  belief  that  his 
father  had  killed  his  mother,  and  still  be  true  also  that  there 
was  no  quarrel  between  his  parents  at  the  table,  and  that  they 
had  not  had  frequent  violent  quarrels,  just  as  in  Welsh  v. 
State,  supra,  the  court  said  that  the  fact  that  a  witness  may 
have  said  that  the  accused  was  the  murderer  and  offered  to  bet 
$250  that  he  was  guilty  was  not  inconsistent  with  the  testimony 
of  the  witness  that  he  did  not  hear  an  alleged  confession  of  the 
accused.  It  is  easy  to  conceive  that  in  any  doubtful  case  the 
scale  may  be  turned  against  the  accused  by  the  sheer  weight  and 
force  of  such  testimony,  theoretically,  indeed,  relevant  to  an 
entirely  collateral  issue  only,  but  which  no  one  should  be  so 
uncandid  as  to  deny  is,  in  fact,  decisive  of  the  main  issue. 


Va.]  McCue's  Case.  979 

Argument. 

(12)  The  court  erred  in  permitting  the  Commonwealth's  wit- 
ness, Brand,  to  testify  that  on  one  occasion  accused  spoke  very 
**rough  and  bitter'^  to  his  wife,  ^^like  he  could  kill  her  in  a 
second.''  The  witness  could  not  give,  in  substance,  the  lan- 
guage used,  and  his  testimony,  therefore,  was  nothing  more  than 
an  expression  of  opinion  on  his  part  as  to  the  character  of  the 
language  used  by  accused.  It  was  for  the  jury,  not  the  witness, 
to  say  whether  the  language  was  "rough  and  bitter,"  and 
whether  or  not  it  indicated  that  the  accused  "could  kill  her  in  a 
second." 

(13)  The  court  erred  in  permitting  the  witness,  Geo.  Thomas, 
to  testify  that  the  accused's  manner  and  bearing  towards  his 
wife  on  a  certain  occasion  was  not  as  pleasant  as  witness  thought 
it  should  have  been,  and  not  as  affectionate  as  witness'  conduct 
towards  his  own  wife.  This  evidence  was  inadmissible  for  the 
additional  reason  that  no  reasonable  inference  touching  the 
guilt  or  innocence  of  the  accused  could  be  drawn  from  it.  See 
Gillett  on  Indirect  and  Collateral  Evidence,  sections  54  and  55, 
where  it  is  said  that  there  exists  a  sharply  defined  exclusionary 
rule  that  remote  and  collateral  facts,  from  which  no  fair  and 
reasonable  inference  can  be  drawn,  are  to  be  excluded. 

(14)  The  court  erred  in  permitting  the  witness,  John  Perry, 
whose  testimony,  though  not  introduced  by  accused,  was  most 
favorable  to  him,  to  be  impeached  by  a  paper  permitted  to  be 
read  in  evidence,  written  by  Wm.  McCue,  and  Avhich  the  Com- 
monwealth's detective  witnesses  testified  that  Wm.  McCue  said 
out  of  court  embodied  the  statement  made  to  him  (Wm.  Mc- 
cue)  by  John  Perry.  Both  McCue  and  Perry  denied  in  court 
that  Perry  made  the  statement  embodied  in  fhe  paper,  never- 
theless it  was  admitted  by  the  trial  court  for  the  purpose  of  dis- 
crediting  John  Perry — that  is  to  say,  permitted  witness  to  be 
impeached  by  a  paper  he  did  not  write,  which  was  not  written 
in  his  presence,  which  he  repudiated  and  refused  to  sign  when 
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shown  to  him,  and,  in  the  absence  of  any  testimony  tending  to 
connect  him  with  it,  except  that  Baldwin  said  that  Wm.  McCue 
said  that  John  Perry  (the  witness)  said  that  the  statement  was 
correct. 

(15)  The  court  erred  in  its  definition  of  reasonable  doubt  in 
the  eighth  and  ninth  instructions  in  telling  the  jury  that  reason- 
able doubt  must  be  ^'based  upon  the  evidence,"  or  "suggested 
by  the  evidence,"  or  "grow  out  of  the  evidence  itself,"  and  not 
be  "without  evidence  to  sustain  it,"  and  must  be  serious  and  sub- 
stantial "in  order  to  warrant  an  acquittal,"  thus  plainly  put- 
ting the  burden  of  raising  the  doubt  upon  the  accused,  and  teU- 
ing  the  jury  that  there  must  be  positive,  aflBirmative  evidence 
creating  the  doubt.  That  this  definition  is  erroneous  is  at- 
tested by  the  overwhelming  weight  of  authority.  As  has  been 
well  said,  this  definition  injplies  that  the  doubt  must  be  created 
or  produced  by  the  proof  made,  and  excludes  all  reasonable 
doubts  which  might  arise  from  the  lack  or  want  of  evidence. 
Wright  v.  State,  69  Ind.  163,  35  Amer.  Kep.  212;  Densmore  v. 
State,  33  Amer.  Kep.  96. 

Besides  making  reasonable  doubt  a  matter  of  positive  de 
fense,  the  instructions  gave  an  improper  standard  or  test  by 
which  to  determine  if  a  doubt  be  "reasonable,"  in  that  they  told 
the  jury  that  "a  doubt  to  justify  acquittal"  must  be  such  as 
"if  interposed  in  the  graver  transactions  of  life  would  cause  a 
reasonable  and  prudent  man  to  hesitate  and  pause."    The  judg- 
ment of  reasonable  men  in  the  ordinary  affairs  of  life,  however 
important,  is  influenced  and  controlled  by  the  preponderance  of 
evidence,  while  in  criminal  cases  something  more  is  required. 
The  conviction  reached  by  each  of  the  jurors  must  be  such  as 
would  lead  him  to  venture  to  act  upon  it  in  matters  of  the 
highest  concern  and  importance  to  his  own  interests.     Burt  v. 
State,  48  Amer.  St.  Rep.  576;  Territory  v.  Bannigan  1  Dak. 
451 ;  JenMns  v.  State,  48  Amer.  St.  Rep.  292 ;  Jane  v.  Com- 
mon wealth,  2  Met.  (Ky.)  30. 
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(16)  The  court  erred  in  giving  the  twelfth  instruction.  This 
instruction,  while  doubtless  proper  in  cases  in  which  there  is  no 
question  as  to  the  identity  of  the  slayer,  was  wholly  improper 
here,  because  there  was  no  evidence  that  the  gun  with  which 
the  deceased  was  killed  was  ever  in  the  possession  of  the  accused, 
except  the  statement  made  by  him  to  the  effect  that  he  was 
trying  to  get  the  gun  out  of  the  case  when  he  was  knocked 
insensible  by  an  unknown  intruder.  There  was  no  other  evi- 
dence on  the  subject,  and  a  statement  of  the  accused  which  was 
intended  to  be,  and  was  exculpatory,  could  not,  by  being  garbled, 
be  made  the  inculpatory  basis  of  the  instruction  in  question. 
See  Bowles  v.  Commonwealth ,  ante  p.  816,  48  S.  E.  Rep.  527; 
Parrish  v.  Commonwealth,  81  Va.  1. 

(17)  The  court  erred  in  refusing  to  instruct  the  jury  that  the 
law  considers  it  better  that  ninety  and  nine  (that  is,  an  indefinite 
number  of)  guilty  persons  should  escape  than  that  one  innocent 
person  should  be  punished.  This  court  has  reiterated  this  prin- 
ciple. Smithes  Case,  21  Gratt.  809 ;  Johnson^s  Case,  29  Gratt. 
820.  The  principle  is  peculiarly  applicable  to  cases  resting  on 
circumstantial  evidence  as  much  so  as  the  doctrines  of  pre- 
sumption of  innocence  and  reasonable  doubt.  It  is  the  logical 
outgrowth  of  these.  If  this  court  itself  deals  with  cases  resting 
on  circumstantial  evidence  in  the  light  of  the  principle  invoked, 
why  should  it  refuse  to  enlighten  the  jury  in  respect  to  it  ? 

(18)  In  respect  to  the  statement  made  by  Captain  Woods 
that  he  had  refused  a  large  fee  to  prosecute  accused  it  is  sub- 
mitted that  that  was  not  a  matter  which  the  Commonwealth 
could  have  given  in  evidence,  or  which  the  jury  were  entitled  to 
know.  If  this  statement  had  been  made  out  of  court  to  any 
member  of  the  jury,  or  to  the  jury  as  a  whole,  and  the  matter 
had  been  brought  to  the  attention  of  the  court,  it  would,  or 
should,  have  discharged  the  jury.  When  attention  was  called 
to  it  the  court  did  not  ask  the  jury  to  disregard  it.    Nor  was  the 
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improper  statement  justified  by  the  '^criticism"  of  Captain 
Woods  by  counsel  for  accused.  He  had  no  right  to  state  that 
he  had  been  the  friend  of  the  accused  for  twenty  years,  thus 
using  his  friendship  for  the  accused  to  his  disadvantage  and  im- 
doing.  In  Cohn  v.  StatCy  11  Tex.  App.  399,  the  district  attor- 
ney said :  "Good  men  in  this  county,  and  the  best  men  in  Gon- 
zales coimty,  desire  the  conviction  of  this  man  and  his  partner.'' 
To  the  defendant's  objection  the  court  responded:  "He  speaks 
at  his  peril.  I  will  sign  your  bill  of  exception."  The  Appellate 
Court,  after  characterizing  the  response  of  the  trial  judge  as 
astounding,  and  the  remarks  of  the  district  attorney  as  obnox- 
ious and  flagrant,  said:  "We  will  not  permit  one  accused  of 
theft,  or  any  other  offense,  to  be  convicted  by  such  means 
though  all  the  good,  better  and  best  men  of  this  State  desire  his 
conviction."    (See  9  Amer.  St.  Kep.  563-4.) 

(19)  The  evidence  was  wholly  circumstantial  and  was  in- 
suflScient  to  justify  the  verdict.  See  Johnson  v.  Commonwedlthy 
29  Gratt.  796,  in  which  this  court  held  that  the  circumstances, 
taken  singly  or  all  together,  while  they  created  a  strong  sus- 
picion of  guilt,  were  yet  inconclusive  and  insufficient  to  prove 
such  guilt,  being  consistent  with  either  the  guilt  or  the  inno- 
cence of  the  accused,  and  in  which  Moncure  P.,  commenting  on 
SmitWs  Case,  21  Gratt.  809,  said:  ^'Every  one  who  reads  the 
evidence  in  the  case  must  be  morally  convinced  that  a  murder 
had  been  committed,  and  that  the  accused  was  guilty  of  the 
offense,  but  there  was  not  sufficient  evidence  of  the  corpus 
delicti  for  his  conviction,  and  this  court,  therefore,  reversed  the 
judgment  against  him." 

(20)  The  motion  to  set  aside  the  verdict  was  also  based  upon 
the  ground  that  the  jury  were  permitted  during  the  progress  of 
the  trial  to  read  certain  newspapers  containing  reference  to 
and  comments  upon  the  case.  The  jurors  were  examined  upon 
this  question  by  the  court,of  its  own  motion,  and  whUe  some 


Va.]  McCue's  Case.  983 

Argument. 

claimed  not  to  have  read  anything  about  the  trial  it  appears 
from  the  testimony  of  others  of  the  jurors  themselves  that  the 
headlines  of  the  articles  relating  to  the  trial  were  read  by 
them,  which  headlines,  in  the  language  of  one  juror,  "anybody 
taking  up  a  paper  was  obliged  to  see,"  and,  in  the  language  of 
another  juror,  "a  man  who  looks  at  a  paper  is  bound  to  read." 
Copies  of  the  newspapers  which  appeared  during  the  progress 
of  the  trial  are  made  parts  of  the  record,  and  in  these  headlines 
we  find  such  expressions  as  these:  "Feeling  in  Charlottesville 
decidedly  against  the  prisoner";  "Prosecution  scores  a  vic- 
tory"; "General  belief  in  guilt  of  accused";  "John  Perry 
knocked  out" ;  "Accused's  house  boy  impeached  and  thus  prose- 
cution greatly  strengthens  case";  "How  Capt.  Woods  nailed 
him."  These  headlines  also  teem  with  scandalous  matters  af- 
fecting the  moral  character  of  accused  and  calculated  to  degrade 
him  in  the  estimation  of  his  triers,  and  to  furnish  a  motive  for 
the  crime  with  which  he  stood  charged,  matters  of  which  there 
was  not  a  spark  of  testimony  given  in  court.  In  State  v.  Robert- 
sorif  20  W.  Va.  760,  it  was  held  to  be  error  in  the  trial  court 
to  refuse  to  set  aside  the  verdict  where  the  jurors,  in  a  murder 
case  in  which  the  main  defense  relied  on  by  the  accused  was 
insanity,  were  permitted  to  read  articles  in  the  Washington 
Post  containing  the  testimony  of  Dr.  Gray,  who  was  examined 
as  an  expert  in  Giteau's  case  (which  happened  to  be  on  trial  at 
the  same  time),  notwithstanding  the  jurors  swore  that  they 
"were  not  in  any  manner  aiTected  or  influenced,  even  in  the  re- 
motest degree,  in  their  consideration  of  this  case  by  any  news- 
paper, or  newspapers,  had  or  received  by  any  of  the  affiants." 
The  statement  of  a  juror  will  not  be  received  to  show  by  what 
motive  he  was  actuated,  or  that  any  admitted  fact,  misconduct, 
or  irregularity  had  no  influence  or  effect  upon  his  mind  in  pro- 
ducing the  verdict.  State  v.  Harmon  (W.  Va.),  15  S.  E.  Rep. 
982  (3d  paragraph  of  syllabus  by  the  court).    If  it  be  said  that 
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the  jury  asked  and  were  given  permission  by  the  court  to  read 
newspapers,  and  that  accused  did  not  then  object,  we  answer — 

(1)  The  matter  was  not  mentioned  to  accused,  or  his  counsel, 
whose  views  in  regard  thereto  it  was  deemed  material  to  con- 
sult or  consider; 

(2)  It  was  understood  that  the  jurors  were  pledged  not  to  read 
Anything  in  reference  to  the  case  on  trial,  whereas,  in  fact,  they 
(or  some  or  them)  did  do  so. 

But  it  was  imjust  to  place  accused  in  the  position  of  being 
called  upon  to  object,  or  be  concluded  by  his  silence.  The  trial 
was  likely  to  last  a  month.  The  jurors  were  brought  from  their 
Jiomes  and  taken  from  their  business,  and  were  to  remain  in 
substantial  captivity  for  an  indefinite  period.  They  were  not 
likely  to  submit  kindly  to  the  denial  of  the  privilege  of  reading 
the  newspapers,  but  would  undoubtedly  esteem  it  a  hardship; 
and,  in  view  of  the  understanding  that  they  were  not  to  read 
anything  about  the  case,  would  have  regarded  any  objection  as 
a  reflection  upon  their  integrity  as  well.  Accused's  life  was  in 
the  hollow  of  their  hands!  Is  it  not  then  a  monstrous  proposi- 
tion that  the  trial  judge  could  shift  the  responsibility  of  deal- 
ing with  this  mattel*  from  his  own  shoulders  to  those  of  ac- 
cused ? 

(21)  The  motion  in  arrest  of  judgment  should  have  been 
sustained.  The  verdict  was  in  these  words :  "We,  the  jury,  find 
the  defendant  guilty  as  charged  in  the  within  indictment  for 
murder  in  the  first  degree."  The  indictment  was  in  the  com- 
mon law  form,  and  was,  therefore,  an  indictment  for  murder 
generally,  embracing  both  degrees.  Livingston  v.  Common- 
ivealth,  14  Gratt.  596;  Kibler  v.  Commonwealth^  94  Va.  809. 
The  statute  (Code,  sec.  4041)  provides  that  if  a  person  indicted 
for  murder  be  found  by  the  jury  guilty  thereof,  they  shall  in 
their  verdict  find  whether  he  is  guilty  of  murder  in  the  first 
or  second  degree,  and  if  the  accused  confess  the  indictment  to 
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be  true,  the  court  shall  examine  the  witnesses  and  determine  the 
degree  of  the  crime  and  give  sentence  accordingly.  It  was  neces- 
sary, therefore,  that  the  jury  should  fix  by  their  verdict  the  de- 
gree of  the  crime.  The  last  five  words  in  the  verdict — "for 
murder  in  the  first  degree" — refer  to,  and  are  descriptive  of, 
the  indictment.  The  jury  found  the  accused  guilty  as  charged 
in  the  indictment,  which  indictment — not  verdict — ^is  misde- 
scribed  as  one  for  murder  in  the  first  degree.  These  misde- 
scriptive  words,  therefore,  must  be  discarded  as  surplusage,  and 
what  remains  is  a  verdict  finding  accused  guilty  as  charged ;  and 
inasmuch  as  the  accused  was  charged  with  murder  generally,  no 
judgment  could  be  entered  upon  the  verdict. 

Ejeith,  p.,  delivered  the  opinion  of  the  court. 

Petitioner  was  indicted  by  a  grand  jxiry  in  the  Corporation 
Court  of  the  city  of  Charlottesville  on  September  19,  1904,  for 
the  murder  on  the  4th  of  September  preceding  of  his  wife, 
Fanny  M.  McCue.  At  a  subsequent  term  of  the  court  he  was 
tried  upon  this  indictment,  and  on  the  5th  day  of  November  the 
juiy  found  him  guilty  of  murder  in  the  first  degree.  The  court 
sentenced  him  to  be  hanged,  and  he  thereupon  applied  to  this 
court  for  a  writ  of  error,  which  was  refused,  the  court  being  of 
opinion  that  the  judgment  complained  of  was  plainly  right.  At 
a  subsequent  day  a  supplementary  petition  was  filed,  asking  the 
court  to  rehear  its  judgment  refusing  the  writ  of  error,  and 
upon  the  original  and  supplemental  petitions  the  case  is  now 
before  us  for  consideration. 

The  first  assignment  of  error  is  to  the  judgment  of  the  Cor- 
poration Court  upon  a  plea  filed  by  the  petitioner,  in  which  he 
alleges  that  Lyman,  one  of  the  grand  jurors  finding  the  indict- 
ment, was  not  a  resident  of  the  city  of  Charlottesville.  To  this 
plea  the  Commonwealth,  by  its  attorney,  filed  a  replication. 
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Thereupon  the  court  empaneled  a  jury,  and  made  up  and  pro- 
pounded to  it  the  issue,  whether  or  not  said  Lyman  was  at  the 
time  of  finding  the  indictment  a  resident  of  the  city  of  Char- 
lottesville. This  issue  was  foimd  by  the  jury  in  the  aflEirmative, 
and  the  action  of  the  court  in  overruling  prisoner's  motion  to 
set  aside  the  verdict,  and  entering  judgment  thereon,  consti- 
tutes the  petitioner's  first  assignment  of  error. 

It  was  decided  in  Commonwealth  v.  Cherrj/y  2  Va.  Cas.  20, 
that  by  force  of  the  common  law,  where  a  bill  of  indictment  is 
found  by  a  grand  jury,  one  of  whom  is  an  alien,  or  otherwise 
disqualified  by  law,  the  bill  or  presentment  may  be  avoided  by 
plea.    Commonwealth  v.  Long,  2  Va.  Cas.,  lb.  318. 

In  Commonwealth  v.  St  Clair,  1  Gratt.  568,  it  was  pleaded 
in  abatement  to  the  indictment  that  one  of  the  grand  jurors  was 
not  a  free-holder.  Upon  that  plea  an  issue  was  made  up,  tried 
at  the  bar  of  the  court  by  a  jury,  the  issue  found  for  the  de- 
fendant, and  the  indictment  quashed. 

In  Day  v.  Commonwealth,  2  Gratt.  563,  the  prisoner  pleaded 
in  abatement  that  one  of  the  grand  jurors  was  at  the  time  of 
finding  the  indictment  a  surveyor  of  a  highway.  To  this  plea 
the  attorney  for  the  Commonwealth  replied  generally,  and 
thereupon  the  court  decided  the  issue  against  the  prisoner. 
The  General  Court  was  of  opinion  that  the  issue  so  joined  was 
one  of  fact,  and  that  it  should  have  been  submitted  to  a  jury, 
and  for  this  error  the  judgment  was  reversed  and  a  new  trial 
awarded. 

Counsel  for  petitioner  criticise  the  replication  which  the 
court  permitted  to  be  filed  to  the  plea  in  this  case  upon  the 
ground  that  it  concludes  with  an  offer  "to  verify"  when  it 
should  have  been  "to  the  country." 

We  shall  not  stop  to  inquire  into  this  nicety  of  pleading. 
The  injury  of  which  the  petitioner  complained  was  that  he  had 
been  indicted  by  a  grand  jury  upon  which  there  was  a  juror 
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incompetent  by  reason  of  the  fact  that  he  was  not  a  resident  of 
the  city  of  Charlottesville.  That  issue  was  submitted  to  a  jury, 
which  heard  the  evidence  and  decided  it  against  him.  We  can- 
not permit  the  grave  interests  presented  in  this  case  to  be  de- 
termined upon  a  consideration  so  trivial.  It  is  certain  that  no 
right  of  the  prisoner  was  prejudiced  by  the  ruling  of  which  he 
complains.  The  verdict  of  the  jury  upon  this  issue  must  be  con- 
sidered in  this  court  as  upon  a  demurrer  to  evidence,  and  the 
evidence,  when  so  considered,  was,  in  our  judgment,  sufficient 
to  sustain  it. 

The  second  assignment  of  error  is  as  to  the  qualification  of 
the  petit  juror,  J.  Y.  Stockdell,  who  was  challenged  by  the 
petitioner. 

He  was  asked  if  he  had  formed  or  expressed  an  opinion,  to 
which  he  replied :  **I  formed  an  opinion  on  the  newspaper  evi- 
dence." He  was  reminded  by  counsel  that  in  law  the  prisoner 
was  presumed  to  be  innocent,  and  was  asked,  "In  your  present 
state  of  mind  could  you  go  on  that  jury,  starting  out  with  that 
presumption  of  innocence  in  your  mind  ?" 

A.  "I  could  not  say  that  I  could,  sir,  for  the  reason  that  I 
have  read  this  evidence.  Naturally  there  is  some  impression  on 
my  mind,  but  I  cannot  say  that  it  is  biased  or  prejudiced.  The 
only  thing  I  have  heard  is  one  side  as  published  in  the  news- 
papers. I  must  say  that  everything  I  read  in  the  newspapers 
was  one  side." 

After  further  question  and  answer  counsel  asked  the  juror 
this  question :  "In  spite  of  what  you  have  read  and  heard,  you 
could  go  upon  this  jury  and  give  the  prisoner  a  fair  and  im- 
partial trial  according  to  the  instructions  of  the  court  and  the 
evidence  as  detailed  by  the  witnesses?" 

A .  "I  feel  that  I  am  a  fair-minded  man." 

Q .  "But  I  also  understand,  Mr.  Stockdell,  that  what  you  have 
read  of  this  case  has  destroyed  in  your  mind  the  presumption 
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of  the  prisoner's  innocence ;  that  you  would  not  go  on  the  jury 
presuming  him  to  be  innocent  ?" 

A.  '^I  don't  know  about  that.  It  is  a  question  as  to  drawing 
a  line  between  thinking  him  innocent  and  knowing  him  to  be 
guilty,  which  I  don't  know." 

In  answer  to  other  questions  the  juror  stated  ''that  as  a  fair- 
minded  man  I  could  render  a  verdict  according  to  the  law  and 
the  evidence;  not  biased.  I  have  no  prejudice  one  way  or 
other" ;  and  that  as  to  innocence  or  guilt  he  would  be  governed 
by  the  evidence  and  the  instructions  of  the  court. 

After  numerous  questions  had  been  asked  and  reiterated,  the 
object  of  which  was  to  ascertain  the  precise  character  and 
strength  of  the  opinion  which  the  juror  had  formed  and  ex- 
pressed, coimsel  asked  him  the  following  question: 

"Do  you  feel  at  this  moment  that  there  is  a  presumption  in 
your  mind  that  this  defendant  is  an  innocent  man  ?" 

To  which  he  replied :  "I  would  like  to  say  this :  that  I  feel 
that  I  am  an  honest  and  imbiased  man,  and  as  such  that  I  could 
enter  this  jury  unprejudiced  and  unbiased,  and  give  the  pris- 
oner a  trial  according  to  the  law  and  the  evidence.  If  I  did  not 
feel  so,  I  would  want  to  be  turned  out,  but  at  the  same  time  I 
feel  that  I  could  serve,  and  am  called  here  to  serve,  and  that 
it  is  therefore  my  duty  to  serve." 

(By  the  court) :  "Do  you  feel  that  you  can  go  into  this  trial 
leaving  your  mind  open  to  the  evidence,  free  from  any  pre- 
viously read  accounts  in  the  newspapers,  and  go  through  the 
trial  believing  him  innocent  until  he  is  proved  guilty  " 

A.  "Yes,  sir." 

And  thereupon  the  juror  was  accepted. 

The  cases  upon  this  subject  are  almost  without  nimiber,  and 
they  are  not  to  be  reconciled.  The  trend  of  recent  decisions 
is  in  the  direction  of  limiting,  rather  than  extending  the  dis- 
qualification of  jurors  by  reason  of  mere  opinion.     Whatever 
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the  mind  receives  has  an  effect  upon  it,  passing  with  ahnost 
infinite  gradation  from  a  mere  impression  to  a  fixed  belief.  The 
State  strains  every  nerve  to  disseminate  knowledge.  By  the  dif- 
fusion of  education  it  hopes  to  create  a  higher  citizenship  and  to 
find  the  means  of  repressing  vice  and  crime;  but  if  the  courts 
take  an  extreme  position  upon  this  subject,  and  hold  that  every 
opinion  shall  work  a  disqualification  for  service  as  a  juror, the  ad- 
ministration of  justice  will  be  confided,  not  to  the  most  intelli- 
gent, but  to  the  most  ignorant  of  our  citizens.  The  courts, 
therefore,  while  resolute  in  seeing  that  every  man  shall  be  tried 
by  an  impartial  jury,  inquire  into  the  quality  and  degree  of  the 
opinion,  and  to  that  end  search  the  conscience  of  the  juror 
upon  his  voir  dirCy  and  look  into  the  sources  of  the  information 
upon  which  his  opinion  rests. 

!N^o  man  can  read  the  rigid  examination  to  which  this  juror 
was  subjected  without  being  impressed  with  his  fairness,  with 
his  desire  to  deal  justly  by  the  prisoner,  and  with  his  con- 
scientious purpose  to  discharge  his  duty  as  a  citizen. 

In  Movants  Case,  9  Leigh.  051,  two  jurors  were  examined 
upon  their  voir  dire.  One  stated  that  he  had  heard  the  case 
spoken  of  in  the  town,  and  rumors  in  regard  to  its  circum- 
stances, upon  which  he  had  expressed  no  opinion,  though  he 
believes  those  rumors  to  be  true,  and  if  thev  should  turn  out 
upon  the  trial  to  be  true,  he  has  a  decided  opinion  in  regard  to 
the  case ;  but  he  feels  no  prejudice,  and  is  satisfied  that  he  shall 
be  able  to  decide  the  case  upon  the  evidence  which  may  be  given 
in,  uninfluenced  by  the  rumors  he  had  heard.  His  opinion  was 
that  if  the  prisoner  had  stabbed  the  deceased  under  the  cir- 
cumstances which  he  had  heard,  he  ought  to  be  punished.  The 
other  juror  stated  that  he  had  made  up  no  decided  opinion ;  that 
he  had  heard  a  part  of  the  evidence  of  one  witness  and  formed 
an  impression,  and  if  the  residue  of  the  testimony  should  run 
that  way,  that  impression  would  be  confirmed;  that  so  far  as 


990  McCue's  Case.  [103 

Opinion. 

the  evidence  went  he  had  a  decided  opinion,  if  the  rest  should 
not  run  against  it;  but  that  he  had  no  prejudice,  had  not  ex- 
pressed any  opinion,  and  was  prepared  to  decide  the  case  ac- 
cording to  the  evidence  which  might  be  given  in,  uninfluenced 
by  the  portion  of  evidence  he  had  heard.  Both  jurors  were  held 
to  be  competent. 

In  Smith  v.  Commonwealth,  6  Gratt.  696.  a  juror  stated  that 
he  had  read  the  evidence  as  published  in  the  newspapers,  and 
had  formed  and  expressed  the  opinion,  though  it  was  not  a  de- 
cided one,  that  the  prisoner  was  guilty;  that  he  was  satisfied 
that  he  could  give  the  prisoner  a  fair  and  impartial  trial,  not- 
withstanding his  impressions,  and  without  being  influenced  by 
them,  on  hearing  the  evidence  adduced  at  the  trial.  Another 
stated  that  he  had  formed  and  expressed  a  decided  opinion, 
founded  on  a  report  of  the  evidence  before  the  mayor,  pub- 
lished in  the  papers,  but  not  such  an  opinion  as  would  influence 
his  mind  if  accepted  as  a  juryman ;  that  the  opinion  so  formed 
would  naturally  be  recalled  to  his  memory,  but  that  he  would  be 
governed  solely  by  the  evidence  which  might  be  given  in  court. 
Held  that  both  were  competent  jurors. 

In  Clore^s  Case,  8  Gratt.  606,  a  juror  stated  that  he  had  not 
heard  any  of  the  evidence,  nor  had  he  heard  any  report  of  it 
from  those  who  had  heard  it,  but  from  the  rumor  of  the  neigh- 
borhood he  had  formed  an  opinion  which  at  the  time  he  spoke 
was  existing  on  his  mind,  and  which  he  should  stick  to  unless  the 
evidence  turned  out  to  be  different  from  what  rumor  had  re- 
ported it  to  be ;  that  he  had  no  prejudice  nor  partiality  for  or 
against  the  prisoner,  and  believed  he  could  give  him  a  fair  and 
impartial  trial  according  to  the  evidence  that  should  be  given  in. 
Held  that  he  was  a  proper  juror. 

In  Jacl^son^s  Case,  23  Gratt.  919,  Judge  Moncure,  deliver- 
ing the  opinion  of  the  court,  goes  fully  into  this  subject.  He 
says:  *There  is  no  question,  perhaps,  about  which  there  has 
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been  more  apparent  conflict  of  decision  in  this  State,  or  in  re- 
gard to  which  it  is  more  difficult  to  derive  from  our  many 
cases  on  the  subject  any  definite  rules  which  will  apply  to  all 
cases  that  may  arise.  The  object  of  the  law  is  to  secure  to  every 
man  who  is  charged  with  a  criminal  offense  a  trial  by  an  impar- 
tial jury.  And  this  rule  has  been  established  by  the  cases,  if 
no  other,  that  if  a  venireman  has  formed,  and  still  more,  if  he 
has  formed  and  expressed,  a  decided  or  substantial  opinion  as  to 
the  guilt  or  innocence  of  the  accused,  no  matter  upon  what 
ground  it  was  formed,  whether  from  having  heard  the  evidence 
on  some  former  trial  or  examination,  or  from  mere  rumor  or 
othersvise,  he  is  an  incompetent  juror  to  try  the  case ;  and  if,  on 
the  other  hand,  his  opinion  be  merely  hypothetical,  he  is  not 
incompetent  on  that  ground.  The  difficulty  is  in  determining  in 
any  given  case,  whether  the  opinion  be  decided  or  substantial, 
or  merely  hypothetical,  there  being  in  almost  every  case  some 
peculiarity  of  circumstance.  And  the  desire  to  remove  or  lessen 
this  difficulty  by  laying  down  certain  other  rules  for  our  guid- 
ance has  been  the  fruitful  source  of  the  apparent  conflict  in 
many  of  the  cases.  Thus,  if  a  venireman  has  formed  an  opinion 
as  to  the  guilt  or  innocence  of  the  accused  from  having  heard 
the  evidence  on  a  former  trial  or  examination  of  the  case,  it 
would  be  difficult,  if  not  impossible,  to  regard  such  opinion 
othersvise  than  as  decided  or  substantial,  within  the  meaning  of 
the  rule,  and  he  would  generally,  if  not  always,  be  considered 
an  incompetent  juror,  even  though  he  might  think  and  say  that 
he  could  give  the  accused  an  impartial  trial.  So,  on  the  other 
hand,  if  a  venireman  has  formed  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  from  mere  rumor,  the  presumption, 
in  tlie  absence  of  evidence  to  the  contrary,  is  that  such  opinion 
is  merely  hypothetical,  and  will  be  so  considered,  even  though 
he  speak  of  it  as  a  decided  or  substantial  opinion,  if  he  says  he 
has  no  prejudice  against  the  accused  and  thinks  he  can  give  him 
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a  fair  and  impartial  trial.    But  if  the  court  be  satisfied,  either 
from  the  venireman's  own  statement  or  otherwise,  that  the 
opinion  is  in  fact  decided  or  substantial,  he  will  be  an  incom- 
petent juror.     There  are  intermediate  cases  which  often  give 
rise  to  difficulty  on  this  subject.     The  venireman  may  have 
formed  an  opinion  from  having  heard  a  part  only  of  the  evi- 
dence on  a  former  trial,  or  from  having  heard  the  whole  or  part 
of  the  evidence  given  on  a  former  trial,  through  persons  who 
were  present,  in  whose  veracity  and  accuracy  he  may  have  more 
or  less  confidence,  or  from  having  read  an  account  of  such  evi- 
dence in  a  newspaper.     We  cannot  lay  down  any  rule  for  the 
government  of  such  cases  except  the  general  rule  before  stated, 
and  the  court  must  determine,  as  best  it  may,  whether  the  opin- 
ion be  decided  or  substantial,  or    merely    hypothetical.     It 
would  be  dangerous  to  lay  down  a  rule,  and  no  case  has  ever 
decided  that  a  venireman  who  has  formed  an  opinion  from 
accounts  received  from  witnesses  out  of  court,  and  still  less^ 
from  accounts  received  from  others,  as  to  statements  made  by 
witnesses,  either  in  or  out  of  court,  is  therefore  necessarily  an 
incompetent  juror,  even  though  he  may  regard  the  persons  from 
w^hom  he  received  his  information  as  persons  of  general  verac- 
ity and  accuracy,  and  may  credit  what  he  has  heard  from  them. 
We  know  that  witnesses  who  make  statements  out  of  court  of 
transactions  about  which  they  may  have  testified  in  court,  still 
more  persons  who  profess  to  detail  what  they  may  have  heard 
in  or  out  of  court  often  speak  carelessly,  and  generally  omitting 
particulars  which  may  be  very  material.     And  we  know  that 
those  who  listen  to  them  often  listen  carelessly,  and,  though 
they  almost  always  form  some  impression  or  opinion  of  the 
case  from  what  they  hear,  yet  that  opinion  is  not  always,  and 
perhaps  not  often,  decided  or  substantial  in  the  meaning  of  the 
rule  aforesaid.    The  court  must  determine  that  question  in  9II 
sucli  eases,  in  view  of  all  the  circumstances." 

In  the  course  of  his  opinion  he  cites  numerous  authorities^ 
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and  quotes  with  approval  the  language  of  Judge  Summers,  in 
Movants  Case,  supra,  in  which  he  uses  the  following  language : 
"Sustaining  challenges  to  jurors  for  favor  on  slight  groimds 
tends  to  place  the  administration  of  public  justice  in  the  hands 
of  the  most  ignorant  and  least  discriminating  portion  of  the 
conmiimity,  by  which  the  safety  of  the  accused  may  be  en- 
dangered and  the  proper  administration  of  the  laws  put  to 
hazard;  and  -we  are  therefore  not  disposed  to  enlarge  the 
grounds  of  challenge  beyond  those  properly  deducible  from  the 
cases  heretofore  decided." 

As  we  have  said,  the  cases  are  not  reconcilable,  but  we  believe 
those  we  have  cited  establish  a  wise  and  salutary  rule.  When  to 
these  considerations  it  is  added,  as  has  been  frequently  reiterated 
by  this  court,  that  great  weight  is  justly  due  to  the  opinion  of 
the  trial  judge,  who  sees  and  hears  the  venireman,  we  have  no 
hesitation  in  rejecting  this  assignment  of  error. 

These  considerations  lead  to  the  same  conclusion  with  refer- 
ence to  the  juror  Wood. 

The  next  exception  is  as  to  the  competency  of  the  witness, 
Kaufman,  who  was  introduced  by  the  Commonwealth  to  prove 
that  a  piece  of  cloth  found  in  the  bath-room  on  the  day  follow- 
ing the  alleged  homicide  was  a  part  of  the  undershirt  worn  by 
the  prisoner  on  that  occasion. 

Kaufman,  it  appears,  is  engaged  in  the  clothing  business, 
and  is  a  salesman  of  and  dealer  in  imderwear,  but  has  never 
manufactured  it.  Fontaine  Eddins,  a  clerk  in  a  clothing  store, 
was  introduced  for  the  same  purpose,  and  both  were  permitted 
to  testify  over  the  objection  of  the  prisoner. 

In  this  there  was  no  error.  It  was  for  the  court  to  say  what 
evidence  should  be  admitted.  It  was  for  the  jury,  before  whom 
the  witnesses  were  subjected  to  investigation  as  to  their  source 
of  knowledge,  to  determine  upon  their  credibility,  and  the 
weight  to  be  given  to  their  testimony. 
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The  eleventh  exception  is  to  the  admission  of  a  conversation 
between  the  prisoner  and  his  son,  William  McCue,  as  testified 
to  for  the  Commonwealth  by  the  witness,  Martin.  In  this  con- 
versation petitioner,  according  to  the  witness,  said  that  he  (his 
son)  knew  that  the  statement  made  by  Ernest  Crawford  about 
petitioner's  having  drawn  a  pistol  upon  his  Avife  was  not  true, 
to  which  petitioner's  son  replied  by  affirming  that  petitioner  did 
draw  a  pistol  upon  his  wife.  This  is  objected  to  upon  the 
ground  that  there  is  no  suggestion  or  approximation  with  re- 
spect to  the  time  at  which  the  occurrence  took  place,  which  was 
the  subject  of  this  conversation;  that  it  nowhere  appears 
"whether  it  was  a  week,  or  a  month,  or  a  year,  or  five  years,  or 
ten  years  before  the  homicide.^' 

The  testimony  with  respect  to  the  incident  in  the  jail  was 
not  introduced  as  proof  of  the  circumstance  narrated.  It  does 
not  prove  or  tend  to  prove,  and  there  was  no  purpose  in  its 
introduction  to  prove,  that  the  accused  at  any  time  threatened 
his  wife  with  a  pistol  and  that  she  sought  the  protection  of  her 
son.  Ernest  Crawford  had  testified  before  the  jury  that  Wil- 
liam McCue  so  stated  to  him,  and  Martin's  testimony  was  in- 
troduced solely  for  the  purpose  of  showing  that  McCue  en- 
deavored to  induce  his  son  to  deny  the  statement  attributed  to 
him  by  Crawford.  If  the  circumstance  to  which  Crawford  re- 
ferred was  inadmissible  for  remoteness  in  point  of  time,  or  for 
any  other  reason,  objection  to  it  should  have  been  made  when 
Crawford  was  upon  the  stand,  but  there  could  be  no  objection 
to  it  when  introduced  for  the  purpose  indicated. 

The  precise  language  of  the  prisoner  on  that  occasion  was  as 
follows :  The  prisoner  said  to  his  son :  "You  know  it  is  not  so 
about  what  Ernest  Crawford  said  about  my  drawing  a  pistol  on 
your  mother."  To  which  the  son  replied:  "You  did;  and  she 
run  in  the  room  and  erot  in  the  bed  with  me,  and  asked  me  not 
to  let  you  shoot  her." 
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Kor  is  the  testimony  of  Martin  inadmissible  because  "it  was, 
in  eti'ect,  an  accusation  against  the  prisoner  which  he  then  and 
there  controverted  and  denied."  The  conversation  was  brought 
about  by  the  prisoner  who  was  apparently  seeking  to  find  the 
means  of  weakening  the  force  of  Crawford's  statement,  and  he 
said  to  his  son,  "You  know  it  is  not  true  that  I  drew  a  pistol  on 
your  mother";  and  the  denial  comes  from  the  son:  "You  did; 
and  sh«  run  in  the  room  and  got  in  the  bed  with  me,  and  asked 
me  not  to  let  you  shoot  her." 

What  was  said,  with  all  the  attending  circumstances,  was 
before  the  jury,  and  we  are  of  opinion  that  there  was  no  error 
in  this  ruling  of  the  court. 

There  are  several  exceptions  to  evidence  which  seems  to  us 
to  be  immaterial,  and  to  discuss  which  would  unduly  protract 
this  opinion.  That,  for  instance,  of  the  witness  Covington, 
who  testified  that  he  spoke  to  petitioner's  wife  at  about  twenty 
minutes  before  8  o'clock;  that  he  took  off  his  hat  and  bowed 
to  her,  but  that  she  did  not  speak.  Of  the  witness  Hurley,  who 
heard  the  prisoner  say  that  his  wife's  jealousy  diminished  his 
pleasure  and  enjoyment  in  life. 

The  fifteenth  exception  is  to  the  testimony  of  Dr.  Nelson, 
who  was  permitted  to  testify  as  to  the  effects  of  a  blow  struck 
by  a  sandbag  or  other  similar  instrument. 

It  hardly  requires  the  learning  or  experience  of  a  practitioner 
of  medicine  to  know  that  if  a  man  was  struck  by  a  sandbag  a 
blow  sufiicient  to  render  him  unconscious,  there  would  be,  at 
least,  some  slight  discoloration  or  external  mark  or  after  effect 
consequent  upon  the  blow.  This  assignment  of  error  is  also 
overruled. 

The  assignments  of  error  from  the  16th  to  33d,  inclusive, 
present  a  question  of  much  importance  in  this  prosecution. 

William  McCue,  a  son  of  the  prisoner,  was  introduced  as  a 
mtness  by  the  Commonwealth ;  and  it  speedily  appearing  that 
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he  was  adverse  to  the  Commonwealth  and  favorable  to  the  pris- 
oner, the  Commonwealth,  alleging  that  it  was  surprised,  asked 
and  was  penuitted  to  introduce  evidence  to  show  that  the  wit- 
ness had  made  statements  inconsistent  with  his  testimony. 

So  much  of  sec.  3351  of  Va.  Code  (1904)  as  is  pertinent  to 
this  inquiry  is  as  follows: 

"A  party  called  to  testify  for  another,  having  an  adverse 
interest,  may  be  examined  by  such  other  party  according  to  the 
rules  applicable  to  cross-examination. 

**(1)  A  party  producing  a  witness  shall  not  be  allowed  to  im- 
peach his  credit  by  general  evidence  of  bad  character,  but  he 
may,  in  case  the  witness  shall,  in  the  opinion  of  the  court,  prove 
adverse,  contradict  him  by  other  evidence,  or,  by  leave  of  the 
court,  prove  that  he  has  made,  at  other  times,  a  statement  in- 
consistent with  his  present  testimony,  but  before  said  last  men- 
tioned proof  can  be  given,  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particular  occasion,  must 
be  mentioned  to  the  witness,  and  he  must  be  asked  whether 
or  not  he  has  made  such  statement.  In  every  case  the  court,  if 
requested  by  either  party,  shall  instruct*  the  jury  not  to  consider 
the  evidence  of  such  inconsistent  statements  except  for  the  pur- 
pose of  contradicting  the  witness." 

The  law  just  quoted  is  so  comprehensive  in  its  terms  that  we 
shall  content  ourselves  with  observing  that  it  warrants  the  ac- 
tion of  the  court  in  this  case  unless,  as  the  petitioner  insists^ 
its  operation  is  to  be  confined  to  civil  cases.  The  law  of  evi- 
dence is  in  general  the  same  in  civil  and  in  criminal  cases.  In 
each  case  the  object  is  the  same — to  place  evidence  before  the 
jury  which  will  enable  it  to  arrive  at  a  just  decision  upon  the 
issues.  It  has  long  been  a  subject  of  investigation  before  courts, 
text-writers  and  legislatures  how  far  it  is  permissible  for  a  party 
to  contradict  his  own  witness. 

In  Wigmore  on  Evidence,  Vol.  2,  sections  897  to  908,  in- 
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elusive,  the  whole  subject  is  exhaustively  discussed,  and  the 
views  of  eminent  authorities  given. 

Lord  Ellenborough  is  quoted  as  saying,  in  Alexander  v.  Gib- 
souj  2  Camp.  555 :  "If  a  witness  is  called  on  the  part  of  the 
plaintiff  who  swears  what  is  palpably  false,  it  would  be  ex- 
tremely hard  if  the  plaintiff's  case  should  for  that  reason  be 
sacrificed;  but  I  know  of  no  rule  of  law  by  which  the  truth  is 
on  such  an  occasion  to  be  shut  out  and  justice  is  to  be  per- 
verted." 

Chief  Justice  TindaFs  remarks,  in  Bradley  v.  Rieardo,  8  Bing. 
58,  are  cited.  "The  object  of  all  the  laws  of  evidence  is  to  bring 
the  whole  truth  of  a  case  before  the  jury ;  .  .  .  but  if  this 
contradicting  evidence  were  excluded,  that  would  no  longer  be 
the  just  ground  on  which  the  principles  of  evidence  would  pro- 
ceed, but  we  should  compel  the  plaintiff  to  take  singly  all  the 
chances  of  the  tables,  and  to  be  bound  by  the  statements  of  a 
witness  whom  he  might  call  without  knowing  he  was  adverse, 
who  might  labor  under  a  defect  of  memory,  or  be  otherwise 
unable  to  make  a  statement  on  which  complete  reliance  might 
be  placed." 

The  reasoning  and  authorities  range  all  the  way  from  per- 
mission to  refresh  the  memory  of  an  adverse  witness  by  cross- 
examination  to  the  practice  which  finds  expression  in  the  statute 
under  consideration  of  proving  his  inconsistent  statements. 

In  England  the  subject  was  referred  to  a  commission  com- 
posed of  eminent  jurists,  and  they  reported  in  favor  of  the  ad- 
mission of  impeaching  testimony  by  proof  of  contradictory 
statements.  For  the  admissibility  of  the  proposed  evidence  it 
is  said  that  this  course  "is  necessary  as  a  security  against  the 
contrivance  of  an  artful  witness  who  otherwise  might  recom- 
mend himself  to  the  party  by  the  promise  of  favorable  evi- 
dence (being  really  in  the  interest  of  the  opposite  party),  and 
afterwards  bv  hostile  evidence  ruin  his  cause;  that  such  a 
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power  is  necessary  for  the  purpose  of  placing  the  witness  fairly 
and  completely  before  the  court,  and  for  enabling  the  jury  to 
ascertain  how  far  he  deserved  to  be  believed;  that  the  ends  of 
justice  are  best  attained  by  allowing  the  fullest  power  for 
scrutinizing  and  correcting  evidence,  and  that  the  exclusion  of 
the  proof  of  contrary  statements  might  be  attended  with  the 
worst  consequences.  The  chief  objection  to  the  propose<l  evi- 
dence appears  to  be  that  a  party,  after  calling  a  witness  as  a 
witness  of  credit,  ought  not  to  be  allowed  to  discredit  him . 
The  objection  proceeds  upon  the  supposition  that  the  party  first 
acts  on  one  principle,  and  afterwards,  being  disappointed  by  the 
witness,  turns  around  and  acts  upon  another,  thus  imputing  to 
the  part}'  something  of  double  dealing  or  dishonest  practice. 
But  it  is  evident  that  this  does  not  apply  to  the  case  where  a 
party,  having  given  credit  to  a  witness,  is  deceived  by  him,  and 
first  discovers  the  deceit  at  the  trial  of  the  cause.  To  reject  the 
proposed  evidence  in  such  a  case,  and  repress  the  truth,  would 
be  to  allow  the  witness  to  deceive  both  jury  and  party." 

In  Babcock  v.  People,  13  Colo.  519,  22  Pac.  818,  Judge  Elliott 
said :  "The  tendency  of  recent  legislation,  as  well  as  of  modern 
decisions,  has  been  to  relax  somewhat  the  rules  of  evidence,  so 
as  to  afford  better  opportunity  for  the  development  of  truth. 
Modern  experience  has  also  shown  that  a  party  may  sometimes 
be  deceived  in  the  character  and  animus  of  a  witness  wiiom  he 
has  called,  as  well  as  in  the  testimony  he  is  ex|)ected  to  give; 
and  he  learns  after  the  witness  begins  to  testify — a  very  inop- 
portune time — that  he  has  to  encounter  bitter  and  unscrupulous 
opposition  where  he  had  exj^ected  to  receive  only  fair  and  honor- 
able treatment.  This  may  be  evidenced  by  reluctance  or  evasion 
on  the  part  of  the  witness  in  answering  questions,  or  by  too 
great  readiness  in  making  or  volunteering  damaging  statements 
contrary  to  his  previous  version  of  the  matter.  Under  such  cir- 
cumstances,     ....     in  extreme  cases,  where  it  is  ap- 
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parent  that  a  witness  is  giving  testimony  contrary  to  the  reason- 
able expectation  of  the  party  calling  him,  such  party  should  be 
allowed  to  cross-examine  such  witness  for  the  purpose  of  refresh- 
ing his  recollection  with  the  view  of  modifying  his  testimony 
or  of  revealing  his  animus  in  the  case,  .  .  .  and  to  ask 
him  if  he  has  not  theretofore  made  other  or  different  statements 
from  those  he  has  just  given  in  evidence.'' 

In  this  whole  discussion,  as  given  in  Wigmore,  the  reasoning 
adduced  and  the  authorities  cited  apply  indifferently  to  civil 
and  criminal  cases,  the  civil  cases  being,  of  course,  far  the  more 
numerous. 

The  English  statute  is  given,  passed  in  pursuance  of  the 
recommendation  of  the  commission  on  procedure  heretofore  re- 
ferred to.  "A  party  producing  a  witness  shall  not  be  allowed  to 
impeach  his  credit  by  general  evidence  of  bad  character;  but 
he  may,  in  case  the  witness  shall,  in  the  opinion  of  the  judge, 
prove  adverse,  contradict  him  by  other  evidence,  or  by  leave  of 
the  judge  prove  that  he  has  made  at  other  times  a  statement  in- 
consistent with  his  present  testimony." 

"It  is  easy  to  imagine,"  says  the  author,  "the  confusion  caused, 
by  this  bimgling  paragraph,  for  the  showing  of  an  error  by  or- 
dinary contradiction  provided  for  in  clause  3  was  already  freely 
permissible  without  interference  by  the  judge  and  whether  or 
not  the  witness  was  adverse;  ...  As  the  statute  stands, 
the  present  class  of  evidence,  self-contradictions,  is  admissible 
only  by  leave  of  the  judge,  and  in  case  of  a  witness  deemed  ad- 
verse by  the  judge.  In  the  United  States  fortunately  only  a  few 
jurisdictions  have  adopted  the  English  statute.  But  the  variety 
of  attitude  in  the  different  jurisdictions,  and  the  indiscriminate 
citation  of  rulings  from  other  courts,  together  with  the  inde- 
cision of  the  earlier  English  precedents,  has  tended  to  produce 
confusion  in  our  law,  even  within  the  rulings  of  the  same  juris- 
diction.   The  sound  and  simple  remedy  would  be  by  statute  to 
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abolish  all  limitation  on  this  kind  of  evidence,  and  this  step 
has  in  some  States  already  been  taken.'' 

The  English  statute  quoted  was  passed  in  the  seventeenth  and 
eighteenth  of  Victoria.  It  applied  only  to  civil  cases;  but  by 
statute  of  the  twenty-eighth  and  twenty-ninth  of  Victoria  it 
was  extended  to  criminal  cases. 

In  Hickory  v.  U.  S.,  151  U.  S.  303,  34  L.  Ed.  170,  14  Sup. 
Ct.  334,  which  was  upon  an  indictment  for  murder.  Chief  Jus- 
tice Fuller  says :  ** When  a  party  is  taken  by  surprise  by  the  evi- 
dence of  his  witness,  the  latter  may  be  interrogated  as  to  incon- 
sistent statements  previously  made  by  him  for  the  purpose  of  re- 
freshing his  recollection  and  inducing  him  to  correct  his  testi- 
mony ;  and  the  party  so  surprised  may  also  show  the  facts  to  be 
otherwise  than  as  stated,  although  this  incidentally  tends  to  dis- 
credit the  witness.  .  .  .  But  proof  of  contradictory  state- 
ments of  one's  own  witness,  voluntarily  called  and  not  a  party, 
inasmuch  as  it  would  not  amount  to  substantive  evidence,  and 
could  have  no  effect  but  to  impair  the  credit  of  the  witness,  was 
generally  not  admissible  at  common  law. 

"By  statute  in  England,  and  in  many  of  the  States,  it  has 
been  provided  that  a  party  may,  in  case  the  witness  shall,  in 
the  opinion  of  the  judge,  prove  adverse,  by  leave  of  the  judge, 
show  that  he  has  made  at  other  times  statements  inconsistent 
with  his  present  testimony,  and  this  is  allowed  for  the  purpose  of 
counteracting  actual  hostile  testimony  with  which  the  party  has 
been  surprised." 

This  citation  is  of  value  in  two  aspects.  In  the  first  place, 
it  shows  what  the  common  law  was;  it  shows  the  tendency  of 
modem  thought  upon  the  subject ;  and,  although  made  in  a  case 
where  a  man  was  on  trial  for  his  life,  rests  the  statements  of  law 
upon  adjudications  in  civil  cases. 

Under  these  circumstances  the  Legislature  of  Virginia 
adopted  the  statute  which  we  are  now  considering.     Its  Ian- 
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guage  is  broad  and  general ;  there  is  not  a  suggestion  upon  its 
face  of  the  purpose  to  limit  its  operation  to  a  particular  class 
of  cases.  The  evils  are  the  same  in  criminal  cases  as  in  civil. 
It  is  invoked  to-day  by  the  Commonwealth.  It  may  be  to- 
morrow the  last  hope  of  an  innocent  man. 

Against  all  this  it  is  urged  that  the  statute  is  found  in  the 
Code  under  the  title  of  "Proceedings  in  Civil  Cases."  Em- 
braced in  that  title  are  a  nimiber'of  chapters  upon  a  great  va- 
riety of  subjects,  many  of  which  are  obviously  of  a  civil  nature, 
others  specifically  declared  to  be  of  that  character.  In  the  chap- 
ter upon  "Evidence,''  in  which  section  3351  is  found,  there  are 
sections  which,  either  from  their  subject  matter  or  by  their 
express  terms,  apply  to  civil  cases.  There  are  other  sections 
which  by  their  express  terms  apply  to  crinainal  cases — for  ex- 
ample, sections  3346,  3352  and  3352a,  the  first  mentioned  re- 
ferring to  the  competency  of  husband  and  wife  to  testify  for  or 
against  each  other  in  civil  and  criminal  cases.  We  find,  there- 
fore, section  3351  placed  in  the  midst  of  sections  applicable 
alike  by  their  terms  to  criminal  and  civil  cases;  and  the  opera- 
tion of  that  section  not  extended  upon  the  one  hand,  nor  limited 
upon  the  other  to  a  particular  class  of  cases,  but  its  application 
to  be  determined  by  other  considerations.  We  cannot  think  that 
the  mere  collocation  of  this  section  should  override  every  other 
consideration,  and  require  the  courts  to  confine  it  to  civil  cases, 
when  it  is  a  remedy  for  an  evil  as  great  in  criminal  as  in  civil 
cases,  and  the  consequences  of  which  may  be  eveil  more  serious. 

We  are  of  opinion  that  these  assignments  of  error  are  not  well 
taken. 

A  careful  perusal  of  the  instructions  satisfies  us  that  they 
fairly  submitted  to  the  jury  the  principles  of  law  by  which  they 
should  be  governed  in  the  consideration  of  the  evidence.  It 
would  be  impossible  to  prepare  instructions  to  which  an  inge- 
nious critic  might  not  present  plausible  objection.    The  defini- 
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tion  of  "reasonable  doubt"  is  attempted  by  the  court.  It  is  a 
difficult,  if  not  an  impossible,  task  so  to  define  it  as  to  satisfy 
a  subtle  and  metaphysical  mind  bent  upon  the  detection  of  some 
point,  however  attenuated,  upon  which  to  hang  a  criticism.  But 
no  unbiased  person  can  read  those  instructions  without  having 
the  conviction  forced  upon  him  that  every  safeguard  which  the 
benignity  of  the  law  throws  around  a  prisoner  upon  trial  was 
accorded  to  the  petitioner  in  this  case. 

Two  instructions  asked  for  by  the  petitioner  were  refused 
by  the  court,  one  of  which  undertakes  to  define  reasonable 
doubt,  as  follows:  *^The  court  instructs  thej'ury  that  by  reason- 
able doubt  is  meant  such  doubt  as  would  cause  a  man  of  average 
prudence  to  hesitate  about  a  matter  of  his  own  of  like  import- 
ance to  himself  as  the  case  on  trial  is  to  the  accused." 

It  would  have  been  impossible  for  the  jury  to  make  any  prac- 
tical application  of  the  proposition  sought  to  be  formulated  in 
this  instruction.  There  could  be  no  case  of  importance  to  a  man 
such  as  "the  case  on  trial  was  to  the  accused,"  unless  he  himself 
stood  upon  his  deliverance  before  a  jury  charged  with  a  capital 
offense. 

But  the  instruction  was  properly  refused  upon  the  further 
groimd  that  the  instructions  of  the  court  upon  the  subject  of 
reasonable  doubt  were  ample  and  correct  guides  to  the  jury  upon 
that  branch  of  the  case. 

The  court  was  asked  to  instruct  the  jury  "that  under  the 
humane  policy  of  the  law  of  this  State  it  is  considered  infi- 
nitely better  that  ninety  and  nine  (that  is,  an  indefinite  number 
of)  guilty  persons  should  escape  punishnxent  than  that  one  inno- 
cent person  should  be  punished ;  and,  therefore,  it  is  far  better 
that  the  jury  should  err  in  acquittal  than  err  in  convicting." 

We  have  heard  it  said,  and  it  is  sometimes  stated  in  the  opin- 
ions of  courts,  that  it  is  better  that  ninety  and  nine  guilty  per- 
sons should  escape  than  that  one  innocent  person  should  be  pun- 
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ished.  We  have  no  fault  to  find  with  the  expression  as  a  rhetori- 
cal phrase,  but  as  a  guide  to  a  jury  in  reaching  a  conclusion  it 
is  of  no  value.  That  no  guilty  man  should  escape  is  equally 
indisputable,  but  it  would  hardly  find  a  proper  place  in  an  in- 
struction to  a  jury.  The  object  of  courts  and  juries  is  to  shield 
the  innocent  and  to  punish  the  guilty,  and  in  this  case  the  jury 
w'ere  told  that  the  accused  was  presumed  to  be  innocent  until 
his  guilt  was  established  by  the  Commonwealth  beyond  a  rea- 
sonable doubt ;  that  this  presumption  of  innocence  goes  with  him 
through  the  entire  case  and  applies  at  every  stage  thereof,  and 
that  if,  after  having  heard  all  of  the  evidence,  the  jury  have  a 
reasonable  doubt  of  the  guilt  of  the  accused,  upon  the  whole 
case,  or  as  to  any  fact  essential  to  prove  the  charge  made  against 
him  in  the  indictment,  it  is  their  duty  to  give  him  the  benefit  of 
the  doubt,  and  find  him  not  guilty.  And,  further,  that  if  upon 
the  whole  evidence  there  is  any  reasonable  hypothesis  consis- 
tent with  the  innocence  of  the  accused,  they  must  find  him  not 
guilty;  that  the  failure  of  the  evidence  to  disclose  any  other 
criminal  agent  than  the  accused,  is  not  a. circumstance  w^hich 
may  be  considered  by  the  jury  in  determining  whether  or  not 
he  was  guilty  of  the  crime  wherewith  he  is  charged ;  that  he  is 
presumed  to  be  innocent  until  his  guilt  is  established,  and  he  is 
not  to  be  prejudiced  by  the  inability  of  the  Commonw^ealth  to 
point  to  any  other  criminal  agent,  nor  is  he  called  upon  to 
vindicate  his  own  innocence  by  naming  the  guilty  person. 

It  is  also  to  be  observed  that  the  court  was  careful  in  instruct- 
ing the  jury  as  to  the  weight  to  be  given  to  the  evidence  of  con- 
tradictory statements  made  by  the  witness  William  McCue,  and 
others.  The  jury  was  warned  that  this  evidence  was  admissible 
only  to  contradict  the  witness,  and  not  to  be  taken  as  substantive 
proof  of  the  facts  related  by  the  witness  or,  in  the  terms  of  the 
statute,  that  they  were  not  to  consider  the  evidence  of  such 
inconsistent  statements  except  for  the  purpose  of  contradicting 
the  witness. 
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During  the  closing  argument  for  the  prosecution  Captain 
Micajah  Woods,  who  had  a8siste4  the  prosecution,  arose,  and  in 
the  presence  of  the  jury,  said  to  the  court :  "With  the  gracious 
consent  of  the  gentlemen  on  the  other  side  and  the  Common- 
wealth's attorney  I  would  like  to  make  one  statement,  not  per- 
taining to  the  merits  of  this  case,  but  in  view  of  the  attack, 
which  may  not  have  been  so  intended,  but  which  sounded  to  me 
ungenerous,  as  an  ungenerous  attack  made  upon  me  by  the  dis- 
tinguished gentleman,  and  who  has  made  so  able  a  speech,  I 
desire  to  say  that  I  refused  a  large  fee  in  this  case  to  prose- 
cute"  

Counsel  for  the  prisoner  objected  to  the  stateiirent  and  asked 
that  the  jury  be  discharged  in  view  of  that  statement. 

It  appears  in  the  bill  of  exceptions  that  counsel  for  the 
prisoner  had,  in  his  argument,  criticised  the  position  of  Captain 
W^oods  in  acting  as  prosecutor,  under  the  compulsion  of  public 
opinion,  of  a  man  he  admitted  had  been  his  friend  for  twenty 
years. 

The  right  of  the  .public  prosecutor  to  have  associated  with 
him  an  attorney  to  assist  in  the  prosecution  is  established  law  in 
this  State,  and  is  not  a  proper  subject  of  animadversion.  He  u 
as  lawfully  there  to  assist  the  prosecution  as  counsel  for  the  de- 
fense to  defend  the  prisoner;  and,  so  long  as  he  keeps  within 
proper  bounds,  he  is  not  open  to  criticism  before  the  jury.  It 
would  be  a  strange  thing  if  counsel  for  the  accused  were  per- 
mitted to  criticise  opposing  counsel,  and  that  the  latter  should 
be  obliged  to  submit  in  silence  under  the  penalty  we  are  asked 
to  impose  in  this  case.    There  is  no  merit  in  this  exception. 

The  jury  having  rendered  a  verdict  of  guilty  of  murder  in  the 
first  degree,  the  accused  moved  to  set  aside  the  verdict,  among 
other  reasons,  because  the  jury  were  permitted  during  the  pro- 
gress of  the  trial  to  read,  and  did  read,  certain  newspapers  con- 
taining references  to,  and  comments  upon,  the  case,  pending  the 
trial  of  the  same. 
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It  appears  that  **before  the  jury  was  sworn,  and  in  response  to 
a  request  from  one  of  the  jurors,  the  court  stated  to  the  mem- 
bers of  the  jury  that  they  might  be  permitted  to  read  such 
portions  of  the  daily  newspapers  as  in  no  way  related  to  this, 
trial,  but  that  they  must  scrupulously  avoid  any  parts  of  said 
papers  as  had  any  reference  to  this  trial,  which  the  said  mem- 
bers of  the  jury  then  and  there  severally  promised  to  do.  And 
the  sergeants  were  then  instructed  to  carry  out  this  instruction 
of  the  court.  At  the  time  this  instruction  was  given  neither  the 
prisoner  or  his  coimsel,  they  being  present,  made  objection, 
though  they  were  not  asked  by  the  court  if  they  had  objection." 

In  Hunter  v.  State,  43  Ga.  483,  after  some  of  the  jury  were 
in  the  box,  but  the  whole  not  impaneled,  and  in  the  presence 
of  the  court,  those  sworn  were  seen  by  counsel  for  accused 
reading  a  newspaper  which  contained  an  article  reflecting  upon 
the  counsel  for  prisoner,  and  no  motion  was  made  or  notice  then 
taken  in  regard  thereto.  It  was  held  that  this  was  not  such 
irregularity  upon  the  part  of  the  jury  as  would  be  suflBcient  to 
set  aside  the  verdict,  and  that  such  acts  transpiring  in  the  court 
room,  and  in  the  presence  of  the  court  and  of  counsel,  when  not 
objected  to,  will  not  be  favorably  regarded  after  the  verdict. 

In  Bulliner  v.  People,  95  111.  394,  counsel  for  a  defendant 
handed  a  juror  a  newspaper  to  read  after  he  was  sworn,  but  be- 
fore the  panel  was  filled,  and  afterwards,  on  the  trial,  his  at- 
tention was  called  to  the  fact  that  another  juror  was  reading  a 
newspaper  in  which  was  an  article  purporting  to  contain  a  report 
of  the  tnal,  and  commenting  upon  the  case  unfavorably  to  the 
defendant,  and  made  no  objection  thereto,  but  stated  privately 
to  the  court  that  it  was  best  to  say  nothing  about  the  matter, 
as  it  might  give  the  article  undue  prominence  and  do  the  de- 
fendant more  harm  than  good,  it  not  appearing  that  the  prose- 
cution was  responsible  for  the  act.  It  was  held  that  the  irregu- 
larity was  waived,  and  could  not  be  urged  by  the  defendant  in 
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error  to  reverse  a  judgment  of  conviction,  and  that  a  prisoner 
on  trial  has  no  right  to  stand  by  and  suffer  irregular  proceed- 
ings to  take  place,  and  then  seek  a  reversal  for  the  same.  Like 
any  other  defendant,  if  he  neglects  in  proper  time  to  insist  upon 
his  rights,  he  waives  them. 

In  McKinney  v.  People  (lll.)j  2  Gilm.  556,  43  Am.  Dec.  05, 
it  is  said:  "A  prisoner  on  trial,  under  our  laws,  has  no  right 
to  stand  by  and  suffer  irregular  proceedings  to  take  place,  and 
then  ask  to  have  the  proceedings  reversed  on  error  on  account  of 
such  irregularities.  The  law,  by  furnishing  him  with  counsel 
to  defend  him,  has  placed  him  on  the  same  platform  w4th  all 
other  defendants,  and  if  he  neglects  in  proper  time  to  insist 
upon  his  rights,  he  waives  them." 

So  it  is  uniformly  held  in  civil  as  well  as  in  criminal  case^, 
for,  as  we  have  already  remarked,  the  mode  of  procedure  is 
substantially  the  same  in  both.  A  party  who  stands  by  with- 
out objection  and  sees  proper  evidence  excluded,  or  improper 
evidence  admitted,  without  objecting,  will  not  be  heard  to  make 
the  objection  after  verdict.  And  so  with  instructions.  In  other 
words,  litigants  are  not  permitted  to  play  fast  and  loose  with 
the  court.  If  they  are  silent  when  it  is  their  duty  to  speak, 
they  are  not  permitted  to  speak  when  it  is  their  duty  to  be 
silent. 

The  case  under  consideration  is  far  stronger  than  those  cited. 
The  court,  in  the  presence  of  the  prisoner  and  of  his  counsel, 
at  the  instance  of  the  jury,  permitted  them  to  have  access  to 
newspapers  under  rules  which  it  prescribed.  It  does  not  ap- 
pear that  the  limits  imposed  by  the  court  were  exceeded,  or 
that  the  prisoner  was  prejudiced  by  what  occurred.  But,  how- 
ever that  may  be,  he  had  no  right  to  sit  mute,  prepared  to  abide 
by  the  results  if  they  were  favorable,  or  to  make  objection  if 
they  were  adverse. 

We  think  it  is  the  safer  and  better  practice  to  exclude  news- 
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papers  from  the  jury.  They  are  called  upon  to  exercise  the  most 
sacred  duty  which  can  devolve  upon  a  citizen,  and  in  its  dis- 
charge they  must  make  such  personal  sacrilice  as  is  necessary  to 
its  due  performance;  but  under  the  circumstances  of  this  case 
no  reversible  error  is  disclosed  in  this  respect. 

Ko  one  can  read  the  petitions  for  a  writ  of  error  in  this  case 
.without  being  satisfied  that  the  accused  has  had  every  advan- 
tage that  could  accrue  to  him  from  the  efforts  of  able  and 
astute  counsel.  But  no  one  can  read  the  facts  presented  in  evi- 
dence without  being  convinced  that  no  advocacy,  however 
skilled  to  make  the  worse  appear  the  better  reason,  could  have 
brought  about  any  other  result  than  that  which  has  been 
reached.  The  evidence  precludes  every  reasonable  hypothesis 
of  innocence,  and  points  with  unerring  certainty  to  the  guilty 
man.  The  record  discloses  a  homicide,  remarkable  only  for 
its  atrocity,  and  the  fact  that  it  was  committed  by  a  member 
of  the  profession  of  the  law  who  had  been  entrusted  by  his 
fellow-citizens  with  a  responsible  office,  and  that  the  victim  was 
his  wife. 

We  have  gone  through  the  record  and  discussed  what  seemed 
to  us  to  be  its  more  important  features.  There  are  exceptions 
to  which  we  have  not  adverted.  Some  of  them  we  deemed  un- 
important, others  as  controlled  by  principles  well  established,  or 
covered  by  what  we  have  said  with  reference  to  kindred  excep- 
tions, and  there  is  but  one  other  view  which  we  are  called  upon 
to  present. 

Kunning  through  the  petitions,  and  more  particularly  the 
supplemental  petition,  there  is  a  subtle  suggestion  that  this 
court  has  introduced  a  practice  which  tends -to  undermine  the 
rights  and  abridge  the  privileges  of  those  who  stand  accused  of 
crime. 

The  theory  propounded  seems  to  be  that  a  writ  of  error  to 
the  judgment  of  a  trial  court  is  one  of  the  rights  of  a  person 
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convicted  of  crime ;  while  the  truth  is  that  a  review  by  an  ap- 
pellate tribunal,  whether  upon  an  appeal  or  writ  of  error,  is  no 
part  of  due  process  of  law. 

The  inalienable  rights  of  a  person  accused  of  crime  are  thus 
stated  in  the  bill  of  rights :  That  in  all  criminal  prosecutions  a 
man  hath  a  right  to  demand  the  cause  and  nature  of  his  accusa- 
tion, to  be  confronted  with  the  accusers  and  witnesses,  to  call 
for  evidence  in  his  favor,  and  to  a  speedy  trial  by  an  impartial 
jury  of  his  vicinage,  without  whose  unanimous  consent  he  can- 
not be  found  guilty ;  nor  can  he  be  compelled  to  give  evidence 
against  himself;  that  no  man  be  deprived  of  his  life  or  liberty, 
except  by  the  law  of  the  land  or  the  judgment  of  his  peers. — 
Va.  Constitution,  sec.  8. 

Our  statute  prescribes  the  rule  which  controls  the  action  of 
this  court.  With  reference  to  appeals  and  writs  of  error,  section 
3406  of  the  Code  says :  *'In  a  case  wherein  the  court  shall  deem 
the  judgment,  decree,  or  order,  complained  of  plainly  right, 
and  reject  it  on  that  ground,  and  the  order  of  rejection  so  state??,, 
no  other  petition  therein  shall  afterwards  be  entertained." 

We  have  no  such  practice  as  an  absolute  right  of  appeal 
in  civil  or  criminal  cases.    But  the  law  requires  a  petition,  ac- 
companied by  a  transcript  of  the  record,  to  be  presented  to  the 
court,  or  one  of  its  judges,  whose  duty  it  is  to  examine  the 
errors  assigned  and  to  grant  or  refuse  a  writ,  as  may  seem 
proper.    It  is  as  much  the  duty  of  the  court,  or  judge,  to  deny 
the  petition  when  of  opinion  that  the  decision  complained  of  is 
plainly  right  as  it  is  to  grant  it  when  any  doubt  exists  as  to  the 
propriety  of  the  decision.     The  statute  in  its  present  form  is 
found  in  the  Code  of  1840.    Just  when  it  took  its  place  in  the 
statute  law  we  are  not  informed,  but  the  uniform  practice  of  thi»  . 
court,  and  of  the  General  Court,  its  predecessor,  as  an  appellate 
tribunal  in  criminal  cases  has  been  in  accordance  with  the  letter 
and  spirit  of  that  statute. 
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In  Vance  v.  CornHh,  2  Va.  Cases  162,  a  case  of  homicide 
which  ended  in  a  conviction  of  murder  in  the  first  degree,  the 
report  of  the  case  shows  that  it  was  highly  litigated,  and  that 
many  errors  were  assigned;  but  an  application  for  a  writ  of 
error  was  unanimously  refused  by  the  judges  of  the  General 
Court. 

Rimning  through  the  "Virginia  Cases,''  and  other  reports  im 
which  the  judgments  of  the  General  Court  appear,  numerous-^ 
instances  will  be  found  of  writs  of  error  refused  in  every  de- 
scription of  felony.  In  some  cases  opinions  are  delivered;" 
some  are  heard  upon  the  petition  only,  while  in  others  the  at- 
torney-general is  permitted  to  reply. 

By  the  Constitution  of  1851  the  General  Court  was  abolished 
and  appellate  criminal  jurisdiction  was  given  to  the  Court  of  Ap- 
peals. Beginning  with  1854,  our  records  disclose  cases  involv- 
ing every  form  of  felony,  and  every  degree  of  punishment  ap- 
plicable to  that  crime,  in  which  the  order  entered  upon  the  peti- 
tion is  that  "the  court,  deeming  the  judgment  complained  of. 
plainly  right,  doth  reject  the  petition"  upon  that  ground.* 


•  Writs  of  error  were  refused  In  the  following  cases : 

Ordbb  Book  No.  10. 

Archer  v.  Commonwealth,  p.  6^;  Baxter  v.  Commonwealth,  p,Sii;  Croniny,  Common -^ 
wealthy  murder,  p.  ((70;  Oebhart  y.  Commonwealth,  p.  470;  May  25, 1854,  Helms  v.  Common- 
wealth, burglary,  p.  614;  May  16, 1864,  ICeith  v.  Commonwealth^  felony,  p.  088;  February 
28,  1855,  Murphy  v.  Commonwealth^  arson,  p.  587;  January  24,  1865,  Snyder  v.  Common- 
wealth, p.  501;  January  12, 1854,  Whalen  y.  Commonwealth,  murder,  p.  420. 

Ordbb  Book  No.  20. 

October  25,  1860,  Argentine  y.  Commonwealth,  forgery,  p.  512;  Noyember  10,  ISSO*, 
Brown  y.  Commonwealth,  treason,  p.  520;  January  0. 1860,  Baylist  y.  Commonwealth^  mur- 
der, p.  587;  Novembers,  1800,  Bragg  y.  Commonwealth,  p. 856;  November  1, 1858,  Comwell 
y.  Commonwealth^  murder,  p.  106;  November  4, 1867,  Crowley  y.  Commonwealth,  murder, 
p.  220;  November  0,  1880,  Craddock  v.  Commonwealth,  felony,  p.  857;  October  15,  I860,, 
Grubb  v.  Commonwealth,  rape,  p.  500;  November  28, 1^50,  Oray  y.  Commonwealth,  felony, 
p.  400;  April  21,  1858,  Hopkins  v.  Commonwealth,  p.  806;  May  24, 1858,  Jones  v.  Common- 
wealth, felony,  p.  08;  January  0, 1857.  Kecne  v.  Commonwealth,  murder,  p.  126;  October  18, 
1860,  Lacy  v.  Commonwealth,  feJony,  p.  614;  May  18, 1866,  Moore  v.  Commonwealth,  p.  71; 
October  80, 1857,  Nichols  v.  Commonwealth,  felony,  p.  218;  January  17,  1856.  Parsons  v. 
Commonwealth,  felony,  p.  6;  February  26, 1858,  Poffv.  Commonwealth,  felony,  p.  282;  Jan- 
uary 12, 1850,  Powell  V.  Commonwealth,  murder,  p.  808;  November  20, 1867,  Shiflett  v.  Com- 
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We  think  that  it  has  been  made  sufficiently  to  appear  that 
our  practice  is  not  an  innovation  upon  that  of  our  predecessors ; 
that  we  are  not  perverting  or  diverting  the  administration  of 
justice  from  its  ancient  and  accustomed  course;  but  that  we 

monweaUh,  felony,  p.  281;  January  13,  1868,  Smither  y.  Commontetalth^  murder,  p.  240; 
November  10, 1858,  Sunderland  y.  Cammonwedlih,  murder,  p.  800;  January  6, 1858,  Saun- 
ders y.  Covunonwealth,  murder,  p.  800;  April  28, 1858,  Tyler  v.  Commonwealtk^  murder,  p. 
807;  AprU  26, 1800,  Taylor  r.  Commonwealth^  felony,  p.  015;  October  8L,  1800,  Totty  r.  Com- 
monwealth^  murder,  p.  063. 

Obdbb  Book  No.  31. 

January  24, 1802,  Auitin  y.  Commonwealth^  felony,  p.  110;  February  3, 1801.  Crump  r. 
Commonwealth^  marder,  p.  15;  January  13, 1807,  Foster  y.  Commonwealth^  felony,  p.  410; 
February  22, 1801,  Jefford  v.  Commonwealth,  felony,  p.  27;  January  28, 1801^  Nesco  y.  Com- 
monwealth^  felony,  p.  13 ;  October  12, 1800,  Paul  y.  Commonwealth,  p.  878. 

Obdbb  Book  No.  88. 

March  26, 1873,  Dougherty  y.  Commonufealth,  felony,  p.  618;  November  10, 1871,  Broek 
y.  Commonwealth,  to  be  hung,  p.  871. 

Obdbb  Book  No.  88. 
April  26, 1878,  Hardwick  v.  Commonwealth,  felony,  p.  110. 

Obdbb  Book  No.  24. 

April  21, 1877,  Agree  v.  Commonwealth,  felony,  p.  501;  March  14, 1870,  Chamberer,  Oom- 
monweallh,  felony,  p.  180. 

Obdbb  Book  No.  25. 

May  2, 1870,  Bell  y.  Commonwealth,  felony,  p.  877 ;  March  12, 1878,  Oregory  v.  Comw^om- 
wealth,  felony,  p.  7;  February  10,  1880,  A'enn^  y.  Commonwealth,  teionj,  p.  61^-.  March 
38, 1870,  Ru4$ell  y.  Commonwealth,  felony,  p.  337. 

Ordbb  Book  No.  30. 

April  38, 1881,  Cook  y.  Commonwealth,  felony,  p.  187;  April  87, 1888,  Jones  y.  Common- 
wealth, felony,  p.  800;  February  18, 1881,  Mitchell  v.  Commonwealth,  felony,  p.  50. 

Obdbb  Book  No.  37. 

November  0, 1885,  Banks  v.  Commonwealth,  felony,  p.  458;  March  80, 1880,  QreMham  r. 
Commonwealth,  assault,  p.  030;  April  3,  1885,  Hamilton  v.  Commonwealth,  felony,  p.  aoOL 

Obdbb  Book  No.  88. 

December  7, 1888,  Abrams  v.  Commonwealth,  felony,  p.  080;  February  26, 1887,  Xewtan 

y.  Commonwealth,  felony,  p.  180;  November  11,  1886,  Smith  y.  Commonwealth,  felony, 

p.  15. 

Ordbb  Book  No.  80. 

November  18, 1800«  Hughes  v.  Commonwealth,  felony,  p.  808;  November  18, 1800,  ITof- 
den  V.  Commonwealth,  felony,  p.  808 ;  May  1, 180O,  Davis  v.  Commonwealth,  felony,  p.  S9S. 

Obder  Book  No.  80. 

December  12, 1808,  Justus  v.  Commonwealth,  felony,  p.  877;  January  15, 1804,  Maton  y. 
Commonwealth,  felony,  p.  802. 
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walk  in  the  beaten  path  prescribed  to  us  from  the  earliest 
period  in  this  Commonwealth,  by  judges  whose  names  will 
always  be  remembered  and  revered. 

While  those  accused  of  crime  have  rights  which  should  be 
held  inviolable,  society  has  rights  which  are  no  less  sacred. 
While  the  accused  is  entitled  to  a  fair  and  impartial  trial,  the 
safety  of  the  law-abiding  citizen  demands  that  the  accused,  hav- 
ing had  a  fair  and  impartial  trial,  and  been  adjudged  guilty  ac- 
cording to  the  law  of  the  land,  should  suffer  with  certainty  and 
without  delay  the  penalty  imposed  by  the  law  upon  his  offense. 
Therefore,  in  obedience  to  the  mandate  of  the  statute,  and  in 
strict  accordance  with  established  precedent,  having  given  care- 
ful consideration  to  the  petitions  and  record,  and  being  of  opin- 
ion that  no  error  is  shown  to  the  prejudice  of  the  accused,  we 
abide  by  the  order  entered  at  a  former  day  of  the  term  and 
deny  a  writ  of  error. 

Writ  of  error  denied. 
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Jones  v.  Commonwealth. 
February  2,  1905. 

1.  Criminai.  Law — Presumption  of  Innocence. — A  prisoner  Is  presumed  lo 

be  innocent  until  his  guilt  has  been  established  beyond  a  reasonable 
doubt,  and  he  is  not  to  be  prejudiced  by  the  inability  of  the  Com- 
monwealth to  point  out  any  other  criminal  agent,  nor  is  he  called 
upon  to  vindicate  his  innocence  by  naming  the  guilty  man. 

2.  Criminal  Law — Corpus  Dellcti^Guilt  of  Accused — Suf<picion  of  Guilt — 

Case  at  Bar. — To  convict  one  of  crime  it  must  be  conclusively  estab- 
lished that  a  crime  has  been  committed,  and  that  the  accused  is  the 
guilty  party.  Evidence  simply  that  a  fire  was  of  incendiary  origin^ 
that  the  accused  had  an  opportunity  to  commit  the  crime,  and  that 
he  cherished  and  had  expressed  ill-feelings  towards  the  owner  of  the 
property  destroyed,  does  not  warrant  a  conviction.  In  the  case  at 
bar,  if  it  be  admitted  that  the  fire  was  of  incendiary  origin,  the  evi- 
dence is  wholly  insufficient  to  establish  the  guilt  of  the  accused. 

Error  to  a  judgmnet  of  the  Circuit  Court  of  Clark  county  on 
an  indictment  for  arson. 

Reversed, 
The  opinion  states  the  case. 

Charles  M.  Brown  and  F,  B.  Whiting,  for  the  plaintiff  in 
eiror. 

Attorney-General  William  A,  Anderson,  for  the  Common- 
wealth. 
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Cardwell,  J.,  delivered  the  opinion  of  the  court. 

John  Jones  was  indicted  in  the  Circuit  Court  of  Clark  coUnty 
for  burning  in  the  night  time  the  dwelling  house  and  two 
frame  outhouses,  the  property  of  Clay  Carr.  Upon  this  in- 
dictment he  was  tried,  found  not  guilty  of  burning  the  dwelling 
house,  but  guilty  of  burning  the  two  frame  outhouses,  and  sen- 
tenced to  a  term  of  nine  years  in  the  penitentiary. 

A  number  of  exceptions  were  taken  by  the  prisoner  at  the 
trial  to  the  rulings  of  the  court,  but  upon  the  view  of  the  case 
taken  by  this  court  we  deem  it  only  necessary  to  consider 
whether  the  evidence  warrants  the  conviction  of  the  prisoner. 

It  appears  that  Clay  Carr's  residence  is  situated  a  little  over 
half  a  mile  northwest  of  Boyce ;  that  just  a  little  northwest  of 
the  dwelling  there  was  a  stable-bam,  just  fifty  steps  (supposed 
to  be  fifty  yards)  from  the  wing  of  the  dwelling;  that  the  bam 
was  78  feet  long  and  36  feet  wdde,  with  12-foot  stables  on  each 
side,  and  a  12-foot  driveway  the  full  length  of  the  barn,  the 
door  to  which  was  only  fastened  with  a  hook,  and  not  locked; 
that  just  sixteen  steps  north  of  that  bam  is  another  bam  three 
stories,  27  feet  square.  The  latter  was  used  to  store  machinery, 
corn,  and  some  hay  at  the  time  of  its  destruction  by  fire.  On 
the  west  side  of  the  barn-yard  fence,  running  its  full  length, 
there  w^as  a  rick  of  fodder  which  ran  south  and  north  and  butted 
up  on  the  northwest  side  of  the  stable-bam,  which  rick  was  sup- 
posed to  contain  20,000  bundles  of  fodder;  and  just  over  the 
fence  east  of  that  was  a  large  straw  rick,  butting  up  against  the 
south  side  of  the  bam,  and  supposed  at  that  time  to  have  had 
fifteen  tons  of  straw  in  it. 

On  the  night  of  March  18,  1904,  these  bams  and  the  straw 
and  fodder  ricks  were  discovered  to  be  on  fire  by  Carr's  neigh- 
bors between  ten  and  eleven  o'clock,  and,  it  being  in  a  very  dry 
season,  the  bams,  with  their  contents,  live  stock,  etc.,  and  ricks, 
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were  speedily  consumed — certainly  by  twenty  minutes  after 
eleven  o'clock.  During  the  progress  of  the  fire  the  shed  room 
of  the  dwelling  house,  it  being  covered  with  shingles,  caught 
on  fire  several  times,  but  these  fires  were  extinguished.  Just  at 
what  time  this  fire  originated,  and  whether  it  originated  in  one 
of  the  bams,  or  the  straw,  or  fodder  rick,  is  not  disclosed  bv  the 
evidence. 

After  stating  that  he  was  waked  up  by  the  ringing  of  the 
farm  bell  by  one  of  his  neighbors,  and  then  discovered  tliat 
something  was  on  fire,  Mr.  Carr  testifies  that  he  went  out  and 
found  his  stable-bam  had  fallen  in,  and  there  was  only  a  little 
frame  of  it  standing ;  that  the  fodder  rick  had  burned  do\TO,  and 
the  straw  rick  about  half  as  high  as  it  was  before;  and  that 
after  he  had  been  out,  as  he  supposes,  alx>ut  a  half  hour  or 
more,  he  remembered  that  he  had  his  watch,  and  upon  looking 
at  it  found  that  it  was  twenty  minutes  past  eleven  o'clock;  so 
that  the  fire  necessarily  had  been  in  progress  some  time  prior  to 
10 :30  o'clock,  as  the  stable-barn  had  been  almost  entirelv  con- 
sumed,  as  well  as  the  straw  and  fodder  ricks,  when  he  first  went 
out  of  the  house,  and  the  fence  around  the  lot  almost  entirely 
consumed.  He  further  savs  that  he  was  at  his  barn  at  9  o'clock, 
which  was  his  usual  custom,  and  everything  was  then  all  right. 

It  further  appears  that  prior  to  July  19,  1903,  and  for  about 
two  years,  the  prisoner  had  been  in  the  employment  of  Carr  on 
his  farm;  that  on  that  day  they  had  some  disagreement  and 
the  prisoner  left,  going  to  his  home;  that  is,  to  his  father's 
where  he  lived,  which  is  about  900  yards  from  Carr's  residence ; 
that  about  one  week  afterwards  the  prisoner  returned  to  (^arr's 
house  for  the  purpose  of  having  a  settlement  with  him  of  the 
wages  he  claimed  to  be  due  him;  that  upon  this  settlement 
Carr  was  of  opinion  that  he  owed  the  prisoner  $4.00,  while  the 
prisoner  claimed  that  the  balance  due  him  was  $6.00;  where- 
upon Carr  paid  the  prisoner  $4.00,  and  they  parted,  the  pris- 
oner saying  as  he  walked  away,  "I  will  get  even  with  you." 
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Between  Carr's  residence  and  Jones'  home  there  is  a  field 
belonging  to  one  Bowles,  which  Carr  had  rented  for  the  year 
1903,  and  there  is  a  fence  which  divides  this  field  from  the  lot 
of  land  owned  by  the  prisoner's  father,  in  which  there  was  a  gap 
which  had  been  established  by  him. 

On  December  17,  1903,  while  in  the  Bowles'  field  attending 
to  some  other  matters,  Carr  discovered  that  this  gap  was  down ; 
whereupon  he  went  to  the  gap,  dismounted  from  his  horse,  and 
put  it  up.  About  the  time  he  finished  putting  up  the  gap  and 
was  tying  the  wire  to  hold  it  in  place,  he  heard  a  rustling  in 
the  weeds  behind  him,  and  as  he  turned  around  the  prisoner 
grabbed  him  in  the  throat  with  one  hand  and  shook  his  first  in 
Carr's  face,  and  said  with  an  oath,  *'If  you  put  that  gap  up 
again,  I  will  knock  you  into  jelly."  Upon  being  asked  what 
he  meant  by  this  attack  upon  Carr,  the  prisoner  replied  that 
he  had  no  right  to  be  in  the  field  at  all;  that  Bowles  had  said 
he  had  no  right  to  put  it  up,  as  it  was  the  prisoner's  father's 
gap.  After  some  further  colloquy  between  the  parties,  and 
Carr  had  gotten  upon  his  horse  and  started  away,  the  prisoner 
dared  him  to  get  off,  and  upon  being  told  by  Carr  that  he  was 
going  to  Justice  Struder  and  get  a  warrant,  the  prisoner  re- 
plied, ''Damn  old  Struder.  I  can  whip  him  and  you  both."  • 
Carr  did  get  out  a  warrant  for  the  prisoner,  and  he  was  that 
evening  tried  by  Justice  Struder,  found  guilty  of  an  assault, 
and  required  to  pay  as  a  fine  and  costs  $11.85 ;  and  it  is  testified 
to  on  behalf  of  the  Commonwealth  that  after  the  trial  of  the 
warrant,  and  Carr  had  left  for  his  home,  the  prisoner  was 
heard  to  say  to  some  one,  "Never  mind;  I  will  get  even  with 
him."  Whether  he  had  reference  to  Carr  or  to  the  justice  who 
had  imposed  a  fine  upon  him  is  left  entirely  to  conjecture. 

The  next  morning  after  the  fire  Carr,  in  looking  about  his 
premises,  discovered  a  horse's  track,  coming  to  his  place  from 
the  direction  of  the  Bowles'  field,  and,  supposing  that  it  might 
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have  been  made  by  the  horse  owned  by  the  prisoner,  attempted 
to  follow  it,  but  upon  investigation  he  found  that  the  track  was 
made  by  the  horse  of  a  neighbor  who  came  to  the  fire  that 
way.    That  track  was  made  by  a  shod  horse. 

On  Tuesday  following  the  fire  Carr  discovered  other  tracks 
across  his  lawn  in  front  of  his  house,  which  were  prints  of  a 
bare-footed  horse.  These  tracks  were  first  discovered  about 
100  yards  from  the  bam  and  within  the  lawn,  which  was  cov- 
ered by  sod.  This  track  was  followed  to  within  eleven  steps  of 
a  gate  that  goes  into  the  lawn,  and  there  the  track  had  been 
destroyed  by  cattle  passing  over  it.  The  distance  he  could 
follow  the  track  was  about  150  yards  altogether,  and  was  go- 
ing from,  rather  than  towards  the  prisoner's  house,  and  could 
not  be  tracked  nearer  than  900  yards  from  his  house.  At  the 
time  of  the  fire  the  prisoner's  father  owned  a  horse  which  was 
imshod,  and  about  the  size  of  a  horse  that  would  have  made  a 
track  similar  in  size  to  the  track  found  on  the  lawn. 

On  Saturday,  the  26th  of  March,  eight  days  after  the  fire, 
two  persons,  witnesses  in  this  cause,  took  the  horse  just  referred 
to,  and  which  it  was  shown  that  the  prisoner  was  riding  at 
Boyce  on  the  evening  of  the  fire,  to  Carr's  lawn,  and  a  compari- 
son made  of  the  size  of  its  feet  with  the  tracks  found  bv  Carr 
on  Tuesday  morning.  They  say  that  they  put  three  of  the  feet 
into  these  tracks,  and  that  they  appeared  to  make  "a  perfect 
fit" ;  and  that  the  length  of  the  step  of  the  horse  was  the  same 
apparently  as  the  step  of  the  horse  that  made  the  tracks  in 
question.  There  was  nothing,  however,  peculiar  about  the 
horse's  feet  to  distinguish  the  tracks  made  by  it  from  tracks 
that  may  have  been  made  bv  some  other  horse. 

It  further  appears  that  Mrs.  Pyle,  who  lived  on  Carr's  prem- 
ises, a  short  distance  from  the  buildings  that  were  burned,  on 
the  nififht  of  the  fire  had  occasion  to  go  out  on  the  porch  and 
get  water  for  her  sick  child,  and  while  there  heard  Carr's  dogs 
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barking  furiously  in  front  of  Carr's  residence,  and  heard  a 
voice,  but  could  not  say  whether  it  was  the  voice  of  a  man  or  a 
woman.  Upon  hearing  this  voice  the  dogs  ceased  barking,  and 
she  states  that  about  that  time  she  heard  a  horse  going  towards 
Carr's  gate,  which  seemed  to  be  running  very  rapidly.  This 
witness  went  back  into  her  house,  and  after  being  asleep,  she 
does  not  know  how  long,  she  was  aroused  by  the  ringing  of  the 
farm  bell,  which  she  says  was  about  11  o'clock,  and  that  was 
the  first  she  knew  of  the  fire. 

With  reference  to  his  dogs,  Carr  states  that  they  were  good 
guards,  one  a  shepherd's  dog  and  the  other  a  bull  dog,  and  he 
was  asked  to  state  if  they  knew  the  prisoner  well,  to  which  he 
answered,  **Yes,  sir;  he  had  worked  for  me  over  two  years,  and 
they  knew  him." 

Q .  Were  they  in  the  habit  of  following  him 

A.  They  were,  with  the  wagon.  I  have  known  them  to  fol- 
low him  with  the  wagon  time  and  again. 

It  further  appears  that  no  one  noticed  the  presence  of  these 
dogs  about  the  fire  or  on  Carr's  premises  until  the  fire  was 
pretty  well  over,  when  one  of  them  appeared  and  seemed  very 
much  subdued.  The  prisoner  is  not  shown  to  have  been  on 
Carr's  premises  since  his  visit  there  in  July  prior  to  the  fire 
above  mentioned,  nor  is  it  shown  that  these  dogs  were  seen 
following  him  thereafter,  nor  any  circumstance  tending  to  show 
that  he  retained,  at  the  time  of  the  fire,  the  control  over  them 
that  he  had  when  living  with  Carr. 

We  have  stated  above  all  the  facts  testified  to  on  behalf  of 
the  Commonwealth,  with  the  exception  as  to  the  time  the 
prisoner  left  Boyce  on  the  night  of  the  fire,  as  to  which  there 
is  great  conflict.  George  Harrison  testifies  that  he  saw  and 
talked  with  the  prisoner  at  Boyce,  and  by  an  estimate  made  by 
him  of  the  time  at  which  he  left  the  prisoner  sitting  in  a 
store  at  Boyce  he  judged  that  it  was  about  a  quarter  past  nine ; 
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while  the  prisoner  claimed,  and  was  corroborated  by  a  number 
of  witnesses  who  lived  in  the  house  with  him,  that  he  reached 
home  at  9  o'clock,  and  was  in  bed  by  a  quarter  past  nine,  and 
that  he  never  left  the  house  thereafter  that  night.  Harrison 
says,  with  reference  to  his  clock,  that  he  kept  it  regulated  by 
the  trains,  and  usually  set  it  once  or  twice  a  day  in  order  to  keep 
it  running  with  the  time  of  the  railroad. 

So  that  the  conflict  in  the  evidence  as  to  the  time  when  the 
prisoner  left  Boyce  only  involves  a  diflFerence  in  the  estimates 
made  of  some  fifteen  or  twenty  minutes,  which  was  sufficient 
for  the  prisoner  to  have  reached  his  home  by  9  o'clock,  and  it 
appears  by  the  evidence  of  the  Commonwealth  that  he  was 
seen  riding  towards  his  home  by  the  public  road,  and  the  usual 
route  for  him  to  have  taken,  though  also  the  route  to  Carr's 
.  place,  a  little  before  or  a  little  after  9  o'clock. 

Effort  was  made  to  prove  that  the  prisoner  was  not  at  home 
at  10  o'clock,  and  that  circumstance  is  relied  on  here;  but  the 
record  shows  that  the  statement  of  the  witness,  Henry  Taylor, 
upon  that  point  was  ruled  out  by  the  trial  court;  and  Willie 
Harris,  who  was  at  the  time  with  Henry  Taylor,  who  had 
stated  that  Harris  called  at  {)risoner's  home  for  him  about  10 
o'clock  and  got  no  answer,  testifies  that  he  and  Taylor  passed 
prisoner's  home  about  8  o'clock,  and  upon  his  (Harris)  calling 
for  him,  learned  that  he  had  gone  to  Boyce. 

Much  stress  is  laid  upon  the  fact,  admitted  by  the  prisoner, 
that  he  knew  nothing  of  the  fire  until  next  morning  when  he 
had  started  out  to  his  work;  but  this  circumstance  loses  its 
criminating  force  when  it  is  testified  to  by  a  witness  for  the 
Conmionwealth,  Henry  Taylor,  who  was  at  the  time  working 
for  Carr,  and  had  left  his  house  the  night  of  the  fire  after  sup- 
])or,  that  he  and  another  slept  in  a  room  with  a  window  next  to 
Carr's,  and  in  a  house  on  an  adjoining  lot  to  the  prisoner's, 
but  nearer  to  the  scene  of  the  fire,  and  knew  nothing  of  it 
till  they  went  out  of  the  house  about  5  o'clock  the  next  morning. 
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The  prisoner  is  presumed  lo  be  innocent  until  bis  guilt  is 
established,  and  he  is  not  to  be  prejudiced  by  the  inability  of 
the  Commonwealth  to  point  out  any  other  criminal  agent,  nor 
is  he  called  upon  to  vindicate  his  own  innocence  by  naming  the 
guilty  man.  He  rests  secure  in  that  presiunption  of  innocence 
until  proof  is  adduced  which  establishes  his  guilt  beyond  a  rea- 
sonable doubt,  and  whether  the  proof  be  direct  or  circumstan- 
tial, it  must  be  such  as  excludes  any  rational  hypothesis  of  the 
innocence  of  the  prisoner."  McBride^s  Casey  95  Va.  826,  30 
S.  E.  454. 

'*The  rule  in  criminal  cases  is  that  the  coincidence  of  cir- 
cumstances tending  to  indicate  guilt,  however  strong  and  numer- 
ous they  may  be,  avails  nothing  unless  the  corpus  delicti^  the 
fact  that  the  crime  has  been  actually  perpetrated,  be  first  es- 
tablished. So  long  as  the  least  doubt  exists  as  to  the  act  there 
can  be  no  certainty  as  to  the  criminal  agent."  1  Starkie  on 
Ev.,  510. 

'^Evidence  only  that  a  fire  was  incendiary,  that  the  defendant 
had  an  opportunity  to  commit  the  crime,  and  that  he  cherished 
ill  feelings  towards  the  owner  of  the  property  destroyed,  does 
not  warrant  a  conviction."  Garner  v.  Commonviealth,  2  Va. 
Dec.  458,  26  S.  E.  507. 

In  that  case  a  mill-house  was  burned,  tracks  were  discovered 
the  next  morning  about  the  mill  and  led  from  it  in  the  direction 
of  the  prisoner's  house,  which  corresponded  in  measurements 
and  other  characteristics  with  the  prisoner's  footprints  (were,  in 
fact,  his  tracks),  and  there  was  ill-feeling  between  the  owner  of 
the  mill  and  the  prisoner.  The  opinion  in  that  case,  by  Keith, 
P.,  says:  ^^The  utmost  that  can  be  said  of  the  proof  is  that  it 
shows  the  burning  of  the  mill  as  the  act  of  an  incendiary,  that 
the  prisoner  had  the  opportunity  to  commit  the  crime,  and  that 
he  cherished  ill-feelings  towards  the  owner  of  the  property  de- 
stroyed.    These  circumstances  were  sufficient  to  cause  the  pris- 
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oner  to  be  suspected  of  the  crime,  and  rendered  an  investigation 
of  it  proper  to  ascertain  whether  or  not  he  had  any  connection 
with  it,  but  .  .  .  fall  short  of  that  degree  of  proof  which 
warrants  a  conviction,  or  which  will  sustain  a  verdict  under 
our  statute,  which  requires  us  to  consider  the  motion  for  a  new 
trial  as  upon  a  demurrer  to  the  evidence  by  the  prisoner.  There 
is  no  evidence  whatever  which  connects  the  prisoner  with  the 
crime  charged,  and  all  that  is  shown  in  the  record  may  W 
true  (doubtless  is  true),  and,  at  the  same  time,  be  entirely  con- 
sistent with  the  innocence  of  the  accused." 

In  Prior^s  Case,  27  Gratt.  1009,  the  proof  was  that  the  fire 
in  question  was  the  work  of  an  incendiary;  that  the  accused 
had  made  threats,  which  might  have  been  reasonably  construed 
as  an  intended  purpose  on  his  part  to  do  the  owner  of  the  prop- 
erty burned  an  injury.  Tracks  were  found  near  the  burned 
building  which  corresponded  in  size  and  other  respects  mth  the 
tracks  made  by  the  accused,  and  the  e\adence  was  that  the 
tracks  were  made  by  one  wearing  a  shoe  similar  to  that  of  the 
accused.  These  tracks  were  traced  in  the  direction  of  the  ac- 
cused's house  for  more  than  half  a  mile.  In  the  opinion  in  that 
case  it  is  said  that  the  only  circumstances  in  the  case  which 
tend  to  raise  a  suspicion  against  the  accused  are  that  a  track 
was  found  on  the  morning  after  the  bam  was  burned,  which 
witnesses  said  they  recognized  as  the  track  of  the  accused. 
This  was  considered  by  the  court  as  only  the  opinion  of  the 
witnesses  and  not  proof;  and  upon  the  whole  case  it  was  con- 
sidered that  the  facts  proved  were  plainly  insufficient  to  war- 
rant the  verdict  of  the  jury,  and  a  new  trial  was  granted. 

In  the  case  at  bar  it  is  frankly  and  properly  conceded  that 
the  facts  as  to  the  horse's  tracks  alone  would  not  have  been 
sufficient  to  justify  a  conviction,  the  tracks  disclosing  no  pecu- 
liar formation  of  the  hoof  of  the  horse  making  them.  We  say 
that  this  was  properly  conceded,  because  it  is  admitted  that  be- 
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tween  the  time  that  the  tracks  were  made  and  the  following 
Saturday  there  was  not  only  weather  producing  freezing  at 
night  and  thawing  in  the  day,  but  there  had  been  a  very  heavy 
rain;  and  the  uncontradicted  proof  adduced  by  the  prisoner 
from  experienced  men,  blacksmiths  included,  was  that  unless 
there  was  some  peculiar  formation  about  the  horse's  hoof,  which 
would  make  an  impression  in  a  track,  it  would  be  impossible  to 
identify  a  track  as  having  been  made  by  any  particular  horse. 
As  we  have  seen,  there  was  no  peculiar  formation  about  the 
hoof  of  the  horse  ridden  by  the  prisoner  on  the  evening  of  the 
fire,  and  it  was  simply  a  track  that  might  have  been  made  by 
any  number  of  horses  requiring  a  No.  2  shoe,  as  it  is  shown  this 
horse  required. 

There  is  no  direct  evidence  tending  to  prove  that  this  fire  was 
the  work  of  an  incendiary,  and  not  the  result  of  an  accident, 
and  there  is  no  attempt  whatever  to  prove  that  it  could  not 
have  originated  in  any  other  mode  than  that  of  an  incendiary 
fire. 

'^ Where  a  building  is  burned,  the  presumption  is  that  the 
fire  was  caused  by  an  accident  rather  than  by  the  act  of  the 
accused  accompanied  by  a  deliberate  intent.''     3  Cyc,  1003. 

It  is  true,  as  coimsel  contend,  and  unfortunately  so,  *'that 
in  the  nature  of  things  it  is  generally  extremely  difficult  to 
prove  by  direct  testimony  that  an  incendiary  who  sets  fire  to  his 
neighbor's  property  actually  started  the  conflagration,"  and  this 
kind  of  proof  is  not  required  to  convict  of  the  crime  of  arson ;. 
but  the  coincidence  of  circumstances  relied  on  to  convict,  how- 
ever strong  and  numerous,  must  conclusively  prove  (1)  the  fact 
that  the  crime  has  been  perpetrated,  and  (2)  that  the  accused 
is  the  guilty  party. 

If  we  were  to  concede  that  the  evidence  in  this  case  was 
sufficient  to  show  that  the  fire  was  incendiarv,  that  the  de- 
fendant  had  an  opportunity  to  commit  the  crime,  and  that  he 
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cherished  ill-feelings  towards  Carr,  the  owner  of  the  property 
destroyed,  this,  according  to  the  authorities  which  we  have 
already  cited,  is  not  sufficient  to  warrant  a  conviction;  and 
this,  in  our  opinion,  is  all  that  the  evidence  for  the  Common- 
wealth, considered  under  the  rule  governing  its  consideration, 
establishes.  The  most  that  can  be  said  of  the  evidence  is  that 
it  is  sufficient  to  raise  a  suspicion  of  the  guilt  of  the  accused; 
but,  in  our  opinion,  it  is  plainly  insufficient  to  warrant  the  ver- 
dict of  the  jury. 

Therefore  the  judgment  of  the  Circuit  Court  of  Clark  county 
refusing  to  grant  the  prisoner  a  new  trial  must  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Reversed. 
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Iliclimait&. 

FisHBURNE  V.  Commonwealth. 

April  6,  1905. 

Absent,  Card  well,  J. 

1.  Criminal  Law — Impartial  Jury — Competent  Juror  Excluded. — Where  a 
prisoner  has  had  a  fair  and  impartial  trial  by  a  Jury  free  from  all 
exception,  it  is  not  assignable  error  that  a  competent  juror  was  im- 
properly excluded  from  the  panel.  Montoffue  v.  Commomcealth,  10 
Gratt.  767,  overruled. 

Petition  for  writ  of  error  to  judgment  of  the  Corporation 
Court  of  the  city  of  Roanoke. 

Refused. 
The  opinion  states  the  case. 

ll'm.  Gordon  Robertson,  Archer  A.  Phlegar  and  Robertson, 
Hall  &  Woods,  for  the  petitioner. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

This  is  an  application  for  a  writ  of  error  to  the  judgment 
of  the  Corporation  Court  of  the  city  of  Roanoke,  by  which 
Fishbume  was  found  guilty  of  voluntary  manslaughter  and  sen- 
tenced to  confinement  in  the  penitentiary  for  a  period  of  five 
years. 

It  is  assigned  as  error  that  upon  the  challenge  of  the  Com- 
monwealth the  Corporation  Court  rejected,  for  cause,  Frank  L. 
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Brumbaugh  and  A.  J.  Kankin^  who  had  been  summoned  to 
serve  as  jurors  upon  the  trial. 

Upon  their  voir  dire  such  relations  were  shown  between  the 
petitioner  and  these  jurors  as  rendered  them  incompetent,  in 
the  opinion  of  the  court.  The  following  questions  were  put 
to  Brumbaugh  by  the  attorney  for  the  Commonwealth : 

Q.  Do  I  understand  you  correctly  in  that  you  start  with  a 
sympathy  in  his  favor  i 

A.  Yes,  sir. 

Q.  And  go  in  the  jury  box  with  that  sympathy  ?  * 

A.   Yes,  sir. 

Q.  And  that  sympathy,  you  think,  would  attend  you  all 
tlirough  the  trial  ? 

A.  Well,  I  said  if  I  would  go  into  the  box,  I  would  go  into  it 
to  do  my  duty,  but  I  would  prefer  not  to  do  it,  on  account  of 
my  sympathy. 

Q.  But  I  am  asking  you  if  that  sympathy  would  be  with  you 
all  through  the  trial? 

A.  I  am  afraid  it  would. 

Q.  At  every  stage  of  it  ? 

A.  Yes,  sir. 

Q.  You  think,  under  those  circumstances,  Mr.  Brumbaugh, 
that  you  could  do  the  Commonwealth  justice,  and  the  other 
party  to  this  unfortunate  affair  justice  also  ? 

A.  I  think  so. 

Q.  You  think  you  could  do  your  full  duty  by  the  Common- 
wealth with  that  sympathy  for  the  prisoner  on  all  questions  as 
they  come  up — questions  of  evidence  and  instructions  to  evi- 
dence, and  the  prisoner's  own  testimony.  Do  you  feel  that  you 
could  do  the  Commonw^ealth  justice  in  a  fair  and  impartial  way  ? 

A.  I  would  if  I  took  the  oath  to  go  up  there  to  do  that. 
That  is  what  I  would  do. 

Q.  Would  it  not  be  a  struggle  to  do  it? 

A.  Well,  no;  I  would  do  it. 
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The  evidence  with  respect  to  Rankiii  is  similar  in  character, 
and  need  not  be  more  particularly  adverted  to. 

We  shall  not,  however,  pass  upon  the  correctness  of  the  rul- 
ing complained  of,  for  if  erroneous,  it  was  not  error  for  which 
tJio  judgment  should  be  reversed. 

The  petitioner  relies  in  support  of  this  assignment  of  error 
upon  Montague  v.  Commonwealth,  10  Gratt.  767.  In  that  case 
the  court  held  that  the  rejection  of  a  competent  juror  is  error 
for  which  the  prisoner  may  except  and  have  the  judgment 
reversed;  that  the  appellate  court  will  not  inquire  whether 
injury  has  been  done  the  prisoner,  but  the  law  will  intend  pre- 
judice. 

That  case  came  imder  review  before  the  Supreme  Court  of 
West  Virginia  in  Thompson  v.  Douglass,  35  W.  Va.  340,  and 
Judge  Brannon,  for  the  court,  uses  the  following  language: 
**I  am  of  opinion  that  this  decision  is  erroneous,  and  hurtful  to 
tiie  practice  of  the  courts  and  the  administration  of  justice,  and 
ought  not  longer  to  prevail.  The  doctrine  that  harmless  error 
sliall  not  reverse  and  render  fair  trials  abortive  has  made  great 
progress  since  the  date  of  the  decision  cited.  Judge  Lee  gave 
no  reasons  in  the  opinion,  except  that  in  criminal  cases  the  law 
would  intend  harm  to  an  accused  where  he  is  deprived  of  a 
right.  He  did  not  even  refer  to  the  quaere  in  Clore^s  Case,  S 
Gratt.  606,  and  the  strong  argument  of  Judge  Lomax.  That 
argument  is,  in  my  judgment,  unanswerable." 

In  Thompson  v.  Douglass  many  decisions  were  reviewed. 
That  of  Snow  v.  Weeks,  75  Me.  105,  in  which  it  is  held  that  the 
exclusion  of  a  qualified  juror  is  not  reviewable ;  that  the  judge 
may  put  a  legal  juror  off,  but  cannot  allow  an  illegal  juror  to 
go  on ;  Sutton  v.  Fox,  55  Wis.  531,  where  it  was  strongly  main- 
tained that  the  rejection  of  a  competent  juror  would  not  be 
error;  Tatum  v.  Young,  1  Port.  (Ala.)  298,  where  it  was  held 
that  when  a  cause  has  been  tried  by  a  legally  impartial  jury. 
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though  the  judge  may  have  rejected  a  juror  for  a  cause  some- 
what questionable  as  to  its  sufficiency,  such  rejection  of  the 
juror  is  not  available  in  error;  and  in  U,  S.  v.  Cornell^  2  Mason 
91,  Judge  Stoly  says  that  "Even  if  a  juror  has  been  set  aside 
for  insufficient  cause,  I  do  not  know  that  it  is  a  matter  of  error, 
if  the  trial  had  been  by  a  jury  duly  sworn  and  impaneled,  and 
above  all  exception.  Neither  the  prisoner  nor  the  government 
in  such  case  can  have  suffered  any  injury.'^  To  the  same  effect 
are  O^Brien  v.  Iron  Works,  7  Mo.  App.  257;  Matter  v.  Stat^,  8 
Tex.  App.  dQl',  Dodge  v.  People,  4  Neb.  220;  John  v.  State,  16 
Fla.  554;  Railroad  Co.  v.  Franklin,  23  Kan.  74;  State  v.  \Yard, 
39  Yt.  225;  ^Vatson  v.  State,  63  Ind.  548. 

In  Clore^s  Case,  8  Gratt.  606,  the  reasoning  of  Judge  Lomax 
is  so  conclusive  as  to  remove  the  subject  from  the  field  of  con- 
troversy. He  says:  "When,  upon  the  Commonwealth's  chal- 
lenge, one  of  the  venire  is  erroneously  excluded  from  the  panel 
of  the  jury,  the  effect  upon  the  trial  is  materially  different  from 
that  produced  by  erroneously  overruling  the  prisoner's  chal- 
lenge to  a  venireman.  In  the  former  case  the  exclusion  of  a 
particular  man  from  the  jury  does  not  throw  any  obstacle  in  the 
way  of  empaneling  an  impartial  jury  of  qualified  jurors.  The 
effect  is  only  to  set  aside  one  alleged  to  be  disqualified,  and  to 
put  in  his  place  one  that  is  qualified.  This  exclusion  and  sub- 
stitution can  in  no  wise  affect  the  fairness  and  impartiality  of 
the  trial,  because  the  trial  is  still  had  before  a  jury,  all  the 
members  of  which  are  free  from  exception.  Not  so  in  the  other 
case.  Then  a  disqualified  juror  is  imposed  upon  the  accused. 
He  has  not  been  tried  by  twelve  qualified  jurors,  as  the  law  en- 
titled him,  and  the  disqualification  of  the  juror  thus  imposed 
upon  him  vitiates  the  verdict.  Overruling  his  challenge,  there- 
fore, is  a  just  ground  of  exception  on  his  part,  and  he  is  allowed 
to  complain  of  the  error,  because  he  has  thereby  been  ag- 
grieved.     He  has  not  been  tried  as  he  was  entitled  to  be,  by 
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twelve  duly  qualified  jurors.  But  iu  the  other  case,  notwith- 
standing the  exclusion  complained  of ,.  of  one  of  the  venire,  ho 
has  had  all  that  any  prisoner  can  be  entitled  to  demand,  a  fair 
and  impartial  trial  before  twelve  jurors,  free  from  all  exception. 
And,  again,  if  the  exclusion  of  the  venireman  upon  the  Com- 
monwealth's challenge  be  a  matter  of  exception  and  a  ground  of 
error  on  the  part  of  the  accused,  how  can  the  supposed  wrong 
that  the  error  has  inflicted  upon  him  be  repaired^  It  is  only 
ujum  reversal  of  the  judgment  to  award  a  new  venire  facias; 
not  that  he  may  have  the  excluded  venireman  empaneled  on 
his  jury,  but  that  he  may  again  be  tried  by  twelve  qualified 
jurors;  in  other  words,  that  he  may  have  another  trial,  such  pre- 
cisely in  all  respects  as  that  fair  and  impartial  trial  before  a 
jury  free  from  exception  that  he  has  already  had.  Even  if  we 
could  su])j)ose  that  the  law  entitles  him  in  any  sense  to  an  elec- 
tion of  his  jurors  out  of  the  i)anel  of  the  venire,  so  Miat  the 
judge  ought  not  arbitrarily  to  deprive  him  of  it,  yet  if  he  has 
enjoyed  the  benefit  of  the  great  object  of  all  trials,  his  wrong 
can  at  most  amount  only  to  damnum  (fhsque  iitjuria.  We  are 
strongly  disposed  to  think  that  the  exclusion  of  a  venireman 
u])ou  the  Commonwealth's  challenge,  as  stated  in  this  record, 
ought  not  to  have  been  allowed  as  a  matter  of  exception,  or  to 
be  entertained  as  error.'' 

It  is  proper  to  observe  that  in  the  case  before  us  there  is  no 
<loubt  that  the  prisoner  was  tried  by  a  fair  and  impartial  jury. 

There  are  numerous  other  assignments  of  error,  none  of 
which  are  of  suflicient  interest  to  require  discitssion.  The  in- 
structions presented  the  law  to  the  jury  fairly  and  fully,  the 
facts  suj)port  the  verdict,  and  upon  the  whole  case  we  are  of 
o]nnion  that  the  judgment  is  plainly  right,  and  a  writ  of  error 
is  denied. 

Writ  of  error  refused. 
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ABATEMENT.    See  Attachments;  Dismissal  amd  Non-Suit,  3. 
ACCOUNT. 

1.  Case  at  Bar— Conflicting  Evidencc^Accounta.—Eyidence  in  this 
case  examined  and  held  sufficient  to  warrant  a  decree  in  favor 
of  appellant  for  the  amount  stated  in  the  opinion  While  there 
is  a  mass  of  contradictory  evidence  in  the  record,  still  suffi- 
cient can  be  gathered  from  it  to  show  that  the  appellant  is 
entitled  to  recover  the  amoimt  decreed  in  his  favor  by  this 
court.    Teaicalt  v.  Ramey,  42. 

AFFIDAVITS.    See  Assumpsit,  1,  2,  3. 

AMENDMENTS.    See  Equity,  1,  2,  3,  4. 

APPEAL  AND  ERROR. 

1.  Amount  in  Controversy, — On  appeal,  the  value  or  amount  in  con- 

troversy must,  as  a  general  rule,  be  made  to  appear  affirma- 
tively, and,  if  it  cannot  be  ascertained,  the  appeal  will  be 
dismissed,  as  the  burden  is  on  the  appellant  to  establish  juris- 
diction; but  where  the  original  demand  is  pecuniary  and  in 
excess  of  the  jurisdictional  amount,  but  it  is  alleged  by  appel- 
lee to  have  been  reduced  below  that  amount  by  payment, 
the  burden  is  upon  him  to  make  that  fact  appear.  William' 
son  v.  Payne,  551. 

2.  Amoimt   in   Controversy — Deht   and  Expenses. — ^Where   a   debt   is 

secured  by  a  deed  of  trust  on  personal  property,  which  also 
secured  the  expenses  of  executing  the  trust  and  of  drawing 
and  recording  the  deed,  and  the  validity  of  the  deed  is  as- 
sailed, such  expenses  are  proper  to  be  considered  in  arriving 

at  the  amount  in  controversy   on   appeal.      Williamson  v. 

Fayne,  551. 

3.  Demurrer — Grounds  Assigned  in  Trial  Court. — No  causes  of  de- 

murrer not  assigned  in  the  statement  of  causes  of  demurrer 
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in  the  trial  court  can  be  assigned  in  this  court.  Va.  ttc.  Wheel 
Co.  V.  Harris,  708. 

4.  Demurrer  to  Evidence — Evidence  to  tiupport — Virdirt. — A  plaintiff 

in  error  stands  in  this  court  as  on  a  demurrer  to  the  evidence, 
and  if  there  was  any  evidence  to  support  a  verdict  against 
him  in  the  trial  court,  it  will  not  be  set  aside.    Johnson  v. 
Witt  Shoe  Co,,  611. 

5.  Evidence — Leading   Questions. — Generally,    it   cannot   be   assigned 

as  errors  that  leading  questions  were  asked  on  the  trial, 
as  the  circumstances  under  which  such  questions  may  be 
asked  is  a  matter  in  the  discretion  of  the  trial  court. 
Lane  Bros,  rf  Co.  v.  Bauseman,  146. 

6.  Evidence  at  Trial — Failure  to  Ohjeet. — Objection  to  the  admission 

of  evidence  in  the  trial  court  cannot  be  raised  for  the  first 
time  during  an  oral  argument  in  this  court.  Norfolk  Ry.  d 
L.  Co.  V.  Spratley,  379. 

7.  Excessive   Verdict — Putting   Upon   Terms. — Where   the   only  error 

disclosed  by  the  record  in  this  court  is  that  the  verdict  of 
the  jury  is  excessive,  but  the  amount  of  the  excess  is  appar- 
ent, this  court  will  reverse  the  judgment  of  the  trial  court 
and  remand  the  cause,  with  direction  to  the  trial  court  to 
put  the  successful  party  upon  terms  to  release  the  excess,  or 
else  submit  to  a  new  trial;  and,  if  release  is  made,  to  over- 
rule the  motion  for  a  new  trial  and  render  judgment  for  the 
correct  amount,  with  interest  and  costs.  Worrell  v.  Kinnear 
Co.,  719. 

8.  Expert  Evidence — Harm-less  Error. — A  judgment  will  not  be  re- 

versed simply  because  an  expert  has  been  improperly  al- 
lowed to  give  his  opinion  upon  a  matter  of  common  know- 
ledge. It  is  harmless  error.  Lane  Bros,  d  Co.  v.  Hume- 
man,  146. 

9.  Instructions — Correct    Verdict — Rulin{f    on    Instructions — Harml  >$ 

En  or. — If  the  court  can  see  from  the  whole  record  that  under 
proper  instructions  a  different  verdict  from  that  rendered 
could  not  have  been  rightly  found,  or  that  the  party  com- 
plaining could  not  have  been  prejudiced  by  the  action  of  the 
court  in  giving  and  refusing  instructions,  it  will  not  for  such 
errors  reverse  the  judgment  and  set  aside  the  verdict 
Moore  v.  Baltimore  d  0.  R.  Co.,  189. 

10.  New   Trial — Conflicting  Evidence. — Although  this  court  may  be 

of  opinion  that,  upon  the  evidence  as  a  whole,  the  verdict 
was  against  the  weight  of  evidence,  it  cannot  set  aside  a  ver- 
dict in  favor  of  a  defendant  in  error  if  there  is  any  evidence 
in  the  cause  to  support  the  verdict,  as  a  plaintiff  in  error 
stands  as  on  a  demurrer  to  the  evidence.  Rocky  Mount  Tntxt 
Co.  V.  Price,  298. 
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11.  Remitting  Part  of  Recovety. — If  a  plaintiff,  when  put  upon  terms 
to  remit  a  part  of  his  recovery  or  else  submit  to  a  new  trial, 
accepts  the  reduced  sum,  he  cannot  be  heard  to  question  the 
action  of  the  trial  court  in  this  particular  upon  a  writ  of 
error  granted  to  the  defendant.  Lynchburg  Telephone  Co.  v. 
Booker,  594. 
12.  Two  Trials — First  Verdict  Set  Aside  for  Misdirection — Instructions 
Not  in  Record — Presumption. — Where  there  have  been  two 
trials  of  a  case,  and  a  motion  is  made  by  the  defendant  to 
set  aside  a  verdict  against  him  on  the  first  trial  because  the 
same  is  contrary  to  the  evidence,  and  also  because  of  mis- 
direction of  the  jury,  and  the  verdict  is  set  aside,  and  a  new 
trial  awarded,  and  the  plaintiff  takes  a  bill  of  exception  to 
the  action  of  the  court  in  setting  aside  the  verdict,  and  in 
his  bill  sets  out  all  the  evidence,  but  fails  to  except  to  the 
instructions  given  or  refused,  or  in  any  wise  to  make  them 
a  part  of  the  record;  and  there  is  a  second  trial,  at  which, 
the  plaintiff,  not  introducing  any  evidence,  there  is  a  verdict 
for  the  defendant,  on  a  writ  of  error  from  this  court,  the 
Judgment  will  be  affirmed.  As  the  instructions  given  on 
the  first  trial  are  not  before  this  court,  it  cannot  presume 
that  the  trial  court  erred  in  setting  aside  the  first  verdict 
for  misdirection,  and  upon  the  second  trial  the  plaintiff  of- 
fered no  evidence.  The  judgment  of  a  court  of  competent 
jurisdiction  is  always  presumed  to  be  right  until  the  contrary 
is  shown,  in  the  regular  way,  by  those  who  complain  of  it. 
Stevenson  v.  Levinson,  591. 

13.  Variance. — An  objection  for  a  variance  between  the  allegations 

of  a  declaration  and  the  proof  cannot  be  made  for  the  first 
time  in  the  appellate  court.   Moore  Lime  Co.  v.  Johnston,  84. 

14.  Correct  Verdict — Remetc  of  Instructions. — This  court  will  not  con- 

sider objections  made  to  instructions  given  or  refused  in  the 
trial  court,  where,  upon  the  whole  case,  it  appears  that  no 
other  verdict  could  have  been  rightly  found  under  correct 
insti*uctions.     Ches.  d  0.  R.  Co.  v.  Harris,  635. 

15.  Correct  Verdict — Instructions. — The  propriety  of  the  rulings  of 

a  trial  court  in  giving  and  refusing  instructions  will  not  be 
examined  by  this  court,  when,  upon  the  whole  record,  it  can 
see  that  a  different  verdict  could  not  have  been  rightly 
found.    Richmond  P.  d  P,  Co.  v.  Allen,  532. 

16.  Verdict    Contrary    fo    Law    and    Evidence — Instructions    Not    in 

Record. — The  judgment  of  a  trial  court  setting  aside  a  verdict 
on  the  ground  that  it  was  contrary  to  the  law  and  the  evi- 
dence, cannot  be  reviewed  here  when  the  instructions  given 
are  not  made  a  part  of  the  record.  This  court  cannot,  in  the 
absence  of  the  instructions,  assume  that  they  were  free  from 

Vol.  cm— 130 


1034  Index.  [103 

objection,  or  pass  at  all  upon  that  ground  for  setting  the  ver- 
dict aside.  Rocky  Mount  Trust  Co.  v.  Price,  298. 
17.  Writ  of  Error  not  Matter  of  Right — Refusal — Precedent, — A  writ 
of  error  to  the  judgment  of  a  trial  court  is  not  one  of  the 
rights  of  one  convicted  of  crime;  neither  Is  it  a  part  of  "due 
process  of  law/'  nor  one  of  the  Inalienable  rights  guaranteed 
by  the  Constitution.  It  is  a  right  regulated  entirely  by 
statute,  and,  under  the  statute  of  this  State,  it  is  as  much 
the  duty  of  this  court  to  deny  the  writ  when  the  decision 
complained  of  is  plainly  right,  as  it  is  to  grant  it  when  any 
doubt  exists  as  to  the  propriety  of  the  decision.  While  the 
accused  is  entitled  to  a  fair  and  impartial  trial,  yet  when 
he  has  had  this,  and  has  been  rightly  condemned,  the  safety 
of  society  demands  that  the  administration  of  Justice  shall 
be  swift  and  certain.  Nor,  where  the  Judgment  of  the  trial 
court  is  plainly  right,  is  the  refusal  of  a  writ  of  error  to  one 
convicted  of  murder  of  the  first  degree  an  innovation,  but 
is  in  strict  accord  with  the  practice  in  this  State  from  the 
earliest  date  to  the  present  time.    McCue's  Case,  870. 

See  Attachments,  1;  Constitutional  Law,  1;  Demurrer; 
Demurrer  to  E^v^IDENCE,  1;  Equity,  2;  Estoppel,  2;  Evi- 
dence, 16. 

APPEARANCE. 

1.  Special  Appearance — Motion  to  Dismiss — Jnrisdicticn. — The  appear- 
ance of  a  defendant  by  attorney  merely  to  move  the  court  to 
dismiss  an  action  for  want  of  service  of  process,  cannot  and 
does  not  give  the  court  Jurisdiction  to  proceed  to  Judgment. 
Hilton  d  Allen  v.  Consumers*  Can  Co.,  255. 

See  Estoppel,  5. 

ARGUMENT  OF  COUNSEL. 

1.  Argument  of  Counsel — Remarks  of  Ju^ge, — Where  there  is  some 
evidence  tending  to  prove  a  material  point  in  a  cause,  it  is 
a  legitimate  subject  of  argument,  although  the  court  may 
have  excluded  other  evidence  on  the  same  point;  and  the 
statement  of  the  trial  Judge,  in  the  presence  of  the  Jury,  that 
he  had  improperly  rejected  the  excluded  evidence,  without 
then  admitting  it  could  not  have  prejudiced  the  other  party. 
Richmond  Ice  Co.  v.  Crystal  Ice  Co.,  465. 

ARREST  OF  JUDGMENT. 

1.  Failure  to  Object  to  Evidence — Complete  Defense — Correct  yerdict.-- 
Although  a  declaration  be  less  specific  in  its  allegations  of 
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negligence  than  it  should  have  been,  and  the  evidence  was 
permitted  to  go  beyond  the  averments  of  the  declaration, 
still  where  there  was  no  demurrer  to  the  declaration,  no 
objection  to  the  evidence  when  offered,  and  no  motion  to 
strike  it  out  after  it  was  received,  and  the  case  has  proceeded 
to  a  verdict  against  the  defendant,  and  it  is  manifest  that 
the  defendant  has  presented  his  whole  case  to  the  Jury,  and 
has  suffered  no  prejudice,  and  that  the  verdict  is  in  ac- 
cordance with  the  very  right  of  the  case,  a  motion  in  arrest 
of  judgment  for  failure  of  the  declaration  to  state  a  case  of 
actionable  negligence  should  be  overruled.  Va.  a  8,  W.  R. 
Co,  V.  Bailey,  205. 

ARSON.    See  Criminal  Law,  12. 

ASSUMPSIT. 

1.  Affidavit— Time  from  Which  Interest  is  Claimed,— -The  alBdavit  filed 

with  a  declaration  in  assumpsit  under  Code,  section  3286, 
should  state  the  tinie  from  which  the  plaintiff  claims  in- 
terest.   Merriman  v.  Thomas,  24. 

2.  Affidavit   to  Account  by  Plaintiff's  Book-Keeper. — A   book-keeper 

may  be  an  agent  as  well  as  a  servant,  but  the  word  "book- 
keeper'*  does  not  import  agency,  and,  in  the  absence  of  all 
evidence  on  the  subject,  the  affidavit  of  plaintiff's  book- 
keeper to  an  account  filed  with  a  declaration  in  assumpsit 
is  not  a  sufficient  compliance  with  the  provisions  of  section 
3286  of  the  Code  to  compel  the  defendant  to  swear  to  his 
plea.  The  statute  requires  the  affidavit  of  the  plaintiff  or  his 
agent,  and,  in  the  absence  of  evidence  on  the  subject,  a 
"book-keeper"  will  not  be  held  to  be  such  agent.  Merriman 
Co.  V.  Thomas,  24. 

3.  Affidavit  with  Declaration — Pleas  Not  Verified — Judgment  by  De- 

fault.— Where  a  plaintiff  in  aasumpsit  has  filed  with  his  decla- 
ration the  affidavit  required  by  section  3286  of  the  Code,  no 
plea  in  bar  can  be  filed  by  the  defendant  which  is  not  accom- 
panied by  the  affidavit  required  of  the  defendant  by  said  sec- 
tion, unless  such  affidavit  has  been  waived.  If  no  such  plea 
be  filed,  the  case  should  be  placed  by  the  Clerk  on  the  office 
judgment  docket  for  the  next  term  after  the  case  is  matured, 
to  become  final  along  with  other  office  judgments.  If,  through 
error,  the  case  is  placed  on  the  writ  of  inquiry  docket,  and 
unsworn  pleas  be  filed,  and  the  case  continued  to  another 
term,  and  the  plaintiff  then  moves  to  strike  the  pleajs  out 
because  not  sworn  to,  and  the  trial  court  overrules  the  mo- 
tion and  compels  a  trial  on  the  pleas,  which  results  in  a 
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verdict  and  Judgment  for  the  defendant,  this  court  will,  on 
a  writ  of  error  awarded  to  the  plaintiff,  set  aside  the  verdict 
and  Judgment,  strike  out  the  pleas,  and  enter  final  Judg- 
ment for  the  plaintiff.    Price  v.  Marks,  18. 

4.  Bankruptcy — Preferences — Fraudulent     Transfers — AUegnt'ifjn     and 

Proof. — At  common  law,  the  giving  of  a  preference  by  an  in- 
solvent debtor  was  not  prohibited.  If  there  was  actual  fraud 
in  the  transaction,  however,  it  was  voidable  if  the  creditor, 
in  any  way,  participated  in  the  fraud.  Under  the  bankrupt 
law,  section  60,  the  giving  of  a  preference,  within  four  months 
of  bankruptcy,  is  voidable  by  the  trustee  of  the  bankrupt,  if 
the  creditor  had  reasonable  cause  to  believe  that  a  preference 
was  intended,  and,  under  section  67,  the  making  of  a  fraudu- 
lent conveyance,  within  four  months,  is  void,  except  as 
against  a  purchaser  in  good  faith  and  for  a  present  fair  con- 
sideration. If,  therefore,  a  trustee  in  bankruptcy  sues  an 
alleged  preferred  creditor  in  assumpsit,  and  relies  upon  a 
special  count  under  section  60  of  the  bankruptcy  act.  and 
upon  the  general  counts,  and  fails  to  establish  fraud  on  the 
part  of  the  creditor,  or  reasonable  grounds  to  believe  that  a 
preference  was  intended,  there  can  be  no  recovery.  Not 
under  section  67  of  bankruptcy  act,  because  no  cause  of  ac- 
tion under  that  section  is  stated  in  the  declaration;  nor 
under  the  general  counts,  because  of  failure  to  prove  par- 
ticipation in  the  fraud  by  the  creditor;  nor  under  the  special 
count,  for  failure  to  prove  that  the  creditor  had  reasonable 
ground  to  believe  that  a  preference  was  intended.  Johnson 
V.  Witt  Shoe  Co.,  611. 

5.  Over-Payments — Social  Assets — Action  hp  One  Partner. — Where,  by 

a  lawful  agreement  between  two  partners,  all  of  certain 
partnership  funds  are  the  property  of  one  of  the  partners, 
and  a  creditor  of  that  partner  receives  them  in  excess  of  a 
debt  he  holds  against  him,  to  the  extent  of  the  over-payment 
the  creditor  has  in  his  hands  that  to  which  the  partner  is 
entitled,  which  the  latter  can  recover  in  an  action  of  as- 
sumpsit in  his  own  name,  for  whenever  one  person  has  in 
his  hands  money  equitably  belonging  to  another,  that  other 
person  may  recover  it  by  assumpsit  for  money  had  and  re- 
ceived.   Langhome  v.  McOhee,  281. 

ATTACHMENTS. 

1.  Abatement — Bill  of  Exception — Appeal  and  Error. — ^Where  no  ex- 
ception is  taken  to  the  action  of  the  trial  court  in  abating 
an  attachment  at  law,  the  correctness  of  its  ruling  cannot 
be  enquired  into  in  this  court.  Hilton  d  Allen  v.  Consumers^ 
Can  Co.,  255. 
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2.  Forthcoming  Bond — AbatemeyU — Jurisdiction. — The  execution  by  a 
defendant  in  an  attachment  of  a  forthcoming  bond,  with  con- 
dition to  perform  the  Judgment  of  the  court,  does  not  give 
the  court  in  which  the  attachment  was  sued  out  jurisdic- 
tion to  enter  a  personal  Judgment  against  the  defendant; 
and,  if  the  attachment  be  abated,  the  bond  falls  with  it, 
and  becomes  of  no  effect.  If  the  attachment  is  sustained, 
the  bond  stands  as  a  security  in  lieu  of  the  property  upon 
which  the  attachment  was  levied.  Hilton  d  Allen  v.  Con- 
stimers*  Can  Co.,  255. 

See  Dismissal  and  Non-Suit,  1. 

ATTORNEY  IN  FACT.    See  Executors  and  Administrators,  1. 

BANKRUPTCY. 

1.  Preferences — Reasonable  Belief  of  Insolvency. — To  avoid  a  prefer- 
ence made  by  an  insolvent  to  a  creditor  within  four  months 
before  bankruptcy,  the  creditor  must  have  had  more  than  a 
mere  suspicion  that  his  debtor  was  insolvent.  He  must 
have  had  knowledge  of  some  fact  or  facts  calculated  to  pro- 
duce a  belief  of  insolvency  in  the  mind  of  an  ordinarily  in- 
telligent man.    Johnson  v.  Witt  Shoe  Co.,  611. 

See  Assumpsit,  4. 

BILLS  OP  EXCEPTION. 

1.  Refusal  to  Require  Bill  of  Particulars — Bill  of  Exception. — If,  in 
an  action  at  law,  the  orders  of  court  show  that  the  plaintiff 
moved  the  court  to  require  the  defendant  to  file  a  statement 
of  its  grounds  of  defense,  as  provided  by  section  3249  of  the 
Code,  that  the  court  overruled  the  motion,  and  that  the  plain- 
tiff excepted,  this  is  sufficient,  without  any  bill  of  exception, 
as  it  is  all  that  a  bill  of  exception  would  have  shown. 
Driver  v.  8o.  R.  Co.,  650. 

See  Demurrer  to  Evidence,  1;  Pleading,  4. 

BILL  OF  PARTICULARS.    See  Ejectment,  7. 

BONDS.    See  Executors  and  Administrators,   1,  2,  3. 

BROKERS.    See  Real  Estate  Agents. 
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CHURCH  TRUSTEES. 

1.  Judgment — Liability  of  Church  Property. — A  judgment  against  the 

trustees  of  a  church  for  the  amount  of  the  purchase  price  of 
pews  and  other  furniture,  bought  and  placed  in  the  church 
and  used  by  the  congregation,  does  not,  in  this  State,  con- 
stitute a  lien  on  the  church  or  other  property  held  by  such 
trustees  for  the  benefit  of  the  congregation,  nor  on  the  pro- 
ceeds of  the  sale  thereof.  Such  judgment  simply  binds  per- 
sonally the  individual  trustees  against  whom  it  was  obtained- 
Olobe  Furniture  Co.  v.  Jerusalem  Church,  559. 

2.  Potcers  and  Liabilities — Suits  Under  Code,  Sec,  1^02. — Under  stat- 

utes of  this  State  the  trustees  of  a  church  merely  hold  the 
legal  title  to  the  real  estate  conveyed,  devised,  or  dedicated 
for  the  use  and  benefit  of  the  religious  congregations,  at 
whose  instance  they  have  been  appointed,  and  have  no  power 
of  their  own  volition,  and  in  their  capacity  as  trustees,  to 
either  alien  or  encumber  such  real  estate.  The  provision  of 
section  1402  of  the  Code  (1904),  allowing  them  to  be  sued  in 
relation  to  land  or  any  property  held  by  them  in  trust,  re- 
lates only  to  suits  against  them  touching  the  property  the 
legal  title  to  which  is  vested  in  them.  Olobe  Furniture  Co. 
V.  Jerusalem  Church,  559. 

CITIES. 

1.  City  Charter — Existence  as  a  City — Collateral  Attack. — When  the 
Legislature  of  the  State  has  granted  a  city  charter  to  a 
community,  it  must  be  assumed  that  its  discretion  in  that 
respect  has  been  properly  exercised,  and  its  status  as  such 
is  not  amenable  to  collateral  attack.    Agner'i*  Case,  811. 

COLLATERAL  ATTACK.     See  Cities;  Trusts  and  TursTEES,  2. 

COMMON  CARRIERS. 

1.  Live  Stwk — Suitable  Cars — Time  to  Furnish — Case  at  Bar. — While 

it  is  the  duty  of  a  common  carrier,  engaged  in  the  business 
of  carrying  live  stock,  to  furnish  suitable  and  safe  cars  and 
appliances  therefor,  it  is  entitled  to  a  reasonable  time  within 
which  to  furnish  such  cars.  In  the  case  at  bar.  not  only 
was  no  opportunity  given  to  furnish  a  suitable  car,  but  no 
order  or  request  beforehand  was  made  that  one  should  be 
furnished.    Moore  v.  Baltimore  &  0.  R.  Co.,  189. 

2.  Deliverif — Authority     to     Receire — 'Negligent     Delay. — A     common 

carrier  has  the  right  to  be  thoroughly  satisfied  that  a  person 
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asking  for  the  delivery  of  freight  is  authorized  to  receive  it, 
as  no  circumstance  of  fraud,  imposition,  or  mistake  will  ex- 
cuse a  delivery  to  the  wrong  person.  In  the  case  at  bar 
freight  was  shipped  by  the  plaintifF's  agent  at  Staunton,  con- 
signed to  the  plaintiff  at  Philadelphia.  He  was  not  there  to 
receive  it,  and  the  persons  applying  for  delivery  did  not  show 
any  suflBcient  authority  to  justify  a  delivery  to  them,  and  it 
was  not  negligence  on  the  part  of  the  defendant  to  delay 
delivery  until  their  right  to  receive  could  be  ascertained. 
Moore  v.  Baltimore  d  0,  R.  Co.,  189. 

See  Pleading,  2. 

COMPROMISE. 

1.  Affectin{f  Rights  of  Third  Person — Case  at  Bar. — A  creditor  of  a 
partnership  agreed  to  sever  the  partnership  liability  and  to 
allow  each  partner  to  pay  a  certain  part  of  the  debt,  and  that 
the  tw^o  partners  should  have  a  settlement  of  their  partnership 
transactions,  and  that  the  social  assets,  which  were  conveyed 
to  secure  the  creditor,  should  be  applied  to  the  individual 
liabilities  of  each  partner  under  their  severed  liability  In 
proportion  to  their  respective  interests  in  the  partnership 
assets.  Being  unable  to  agree  upon  terms  of  settlement,  one 
of  the  partners  sued  the  other  for  a  settlement.  On  orders 
of  reference  several  reports  were  made,  each  finding  a  large 
balance  in  favor  of  the  plaintiff  partner.  None  of  these  re- 
ports were  confirmed.  Finally  they  compromised  upon  an 
amount  due  the  plaintiff,  less  than  that  found  by  either  of 
the  reports  in  the  cause.  The  creditor  was  no  party  to  this 
suit  or  compromise.  At  his  instance  the  decree  approving 
the  compromise  and  decreeing  against  the  defendant  was  set 
aside.  No  effort  was  made  by  the  creditor  to  show  that  the 
compromise  was  not  just  and  fair,  although  more  than  a 
year  elapsed  before  this  action  was  tried,  and  it  is  not 
claimed  that  there  was  any  fraud  or  collusion  between  the 
partners,  or  that  the  sum  agreed  upon  is  in  excess  of  what 
was  due. 

Held:  Under  the  facts  and  circumstances  the  creditor  is 
bound  by  the  compromise  between  the  partners.  Lnnghorne 
V.  McOhee,  281. 

CONDEMNATION  PROCEEDINGS.     See  Eminent  Domain. 

CONSIDERATION.     See  Contracts,  2,  4. 
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CONSTITUTIONAL  LAW. 

1.  Appeal  and  Error — Coivstitutional  Lavo— Jurisdiction  of  Court  of 

Appeals. — As  jurisdiction  in  this  case  dep^ids  solely  on  the 
constitutional  question  involved,  and  that  Is  decided  ad- 
versely to  the  plaintiff  in  error,  under  express  constiutional 
mandate  this  court  decides  no  other  question  involved. 
Postal  Tel  Co.  v.  Imstadter,  742. 

2.  Copy  from  Another  i^tate — Construction, — Where  a  constitutional 

provision  or  statute  of  one  State,  which  has  been  construed 
by  its  highest  court,  is  adopted  by  another  State,  the  con- 
struction so  given  is  adopted  also.  Norfolk  d  W.  R.  Co.  v. 
Cheat  wood,  356. 

3.  Municipal  Charters — Amendments — Brid{feicater. — The  Acts  of  As- 

sembly passed  prior  to  the  adoption  of  the  present  Consti- 
tution, amending  the  charter  and  extending  the  corporate 
limits  of  the  Town  of  Bridgewater,  but  providing  that  the 
act  should  not  be  effective  until  approved  by  a  majority  of 
the  qualified  voters  residing  in  the  new  territory,  is  not  af- 
fected by  section  117  of  the  Constitution  amending  charters 
of  municipal  corporations  so  as  to  conform  to  all  of  the  pro- 
visions of  the  Constitution,  nor  by  section  126  of  the  Con- 
stitution, providing  that  no  special  act  for  the  extension  of 
the  corporate  limits  of  cities  and  towns  shall  be  valid,  al- 
though the  election  for  the  approval  of  the  Act  was  not  held 
until  after  the  Constitution  went  into  effect.  The  Consti- 
tutional provision  last  above  referred  to  was  intended  only 
to  affect  future  legislation  on  the  subject  of  the  extension 
or  contraction  of  the  corporate  limits  of  cities  and  towns. 
Arey  v.  Lindsey,  250. 

4.  Prospective  Operation. — Constitutions,  as  well  as  statutes,  are  con- 

strued to  act  prospectively  only,  unless,  on  the  face  of  the 
instrument  or  enactment,  a  contrary  intention  is  manifest 
beyond  reasonable  question.  If  the  language  admits  of  a 
substantia]  doubt  on  this  point,  courts  will  not  construe 
the  provision  retro^ectively.  A  constitutional  provision  can- 
not be  given  a  retrospective  operation  unless  that  is  the 
unmistakable  intention  of  the  words  used,  or  the  obvious 
design  of  the  authors.    Arey  v.  Lindsey,  250. 

5.  Tico  Constructions  Possible — One  Unconstitutional. — ^Where  a  stat- 

ute is  susceptible  of  two  constructions,  one  of  which  is  plainly 
within,  and  the  other  without,  the  legislative  power,  the 
courts  must  adopt  the  former  construction.  Harrison  v. 
Thomas,  333. 

See  Criminal  Law,  9;  Dead  Animals,  1;  Municipal  Corpora- 
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TI0N8,  5;  Railboads,  3;  Richmond,  Fbedbrioksbubq  and  P^ 
R.  Co.;  Telegbaph  and  Teubphonb  Companibs. 

CONTE2MPT.    See  Ceiminal  Law,  5,  6,  7,  8,  9. 

CONTINUANCE.    See  Eminent  Domain,  1;  Pbocebs,  2. 

CONTRACTS. 

1.  Case  in  Judgment — Constntction — Distribution  of  Funds — Power  of 

Sale — Dependent  Covenants. — In  order  to  effect  a  reecission  in 
part  of  a  contract  of  sale  of  real  estate,  appellees  surrendered 
$21,000  of  their  individual  assets  to  the  purchaser,  and  the 
purchaser  released  a  part  of  the  land  which  had  been  con- 
veyed to  him.  Appellants  and  appellees,  who  were  the  ven- 
dors of  the  land,  then  entered  into  a  written  agreement  be- 
tween themselves,  by  which  they  agreed  that  the  land  re- 
leased should  be  held  in  the  name  of  a  trustee,  and  be  sold 
by  appellees  whenever  the  same  could  be  sold  for  $100,000 
or  more,  or,  by  consent  of  all  parties,  for  less,  and  that 
appellees  should  be  repaid  the  $21,000  surrendered  by  them, 
without  interest,  and  that  the  residue  should  be  divided  be- 
tween appellants  and  appellees,  equally.  Suit  was  brought 
by  the  assignee  of  one  share  of  the  $21,000,  for  the  sale  of 
the  land,  and  payment  of  the  amount  due  him. 
Held:  1.  It  cannot  be  fairly  presumed  that,  if  from  any  cause 
a  sale  in  pais  could  not  be  made  for  the  price  named,  the 
parties  intended  to  relinquish  their  legal  right  to  resort  to  a 
court  of  equity  to  compel  a  sale,  or  only  to  invoke  the  aid 
of  that  tribunal  on  the  terms  of  surrendering  a  priority  to 
which  they  were  entitled  by  the  law  and  facts  of  the  case, 
and  hence  this  court  has  power  to  decree  a  sale  and  a  dis- 
tribution of  the  proceeds. 

2.  The  limited  power  of  sale  given  the  i^^pellees  and  the 
scheme  of  the  distribution  of  the  proceeds  of  sale  are  not 
dependent  covenants,  but  are  separate  and  independent  of 
each  other. 

3.  The  appellees  should  be  first  paid  the  $21,000,  without 
interest,  and  the  residue  divided  equally  between  the  appel- 
lants and  the  appellees.  It  is  not  a  case  for  a  ratable  dis- 
tribution. 

4.  This  would  be  the  proper  distribution  independently  of 
the  contract,  and  the  contract  is  reasonably  susceptible  of 
this  construction.     AUemong  v.  Augusta  National  Bank,  243. 

2.  Considerations-Antecedent  Debts. — ^An  antecedent  debt  is,  with  us, 

a  valuable  consideration  to  support  a  sale,  conveyance,  or 

Vol.  cm — 131. 
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transfer  of  property  in  satisfaction  of  or  as  a  security  for  it. 
Johnson  v.  Witt  tShoe  Co.,  611. 

3.  Options — Consideration — Revocation. — An  option  given  without  con- 

sideration may  be  withdrawn  at  any  time  before  acceptance, 
upon  giving  notice  to  the  other  party  thereto,  but  when 
founded  upon  a  valuable  consideration  it  cannot  be  with- 
drawn before  the  expiration  of  the  time  specified  therein. 
Although  the  consideration  be  not  paid  at  the  date  of  the 
option,  but  at  a  later  date  while  the  option  is  still  current, 
the  option  may  be  enforced.    Cummins  v.  Beavers,  230. 

4.  Consideration — Serrices  as  Nnrse  in  L^tst  Illness. — In  the  absence 

of  an  express  contract,  no  promise  will  be  implied  by  law 
to  pay  a  life-long  friend  and  neighbor  for  unsolicited  ser- 
vices as  nurse  rendered  during  last  illness.  TeawaU  v. 
Ramcy,  42. 

5.  Constrm^tion. — Where  a  contract  admits  of  two  constructions,  the 

general  rule  is  that  the  court  ought  to  adopt  that  which  is 
most  equitable,  and  which  will  not  give  an  unconscionable 
advantage  to  one  party  over  the  other.  Allemong  v.  Augusta 
Xational  Bank,  248. 

6.  Construction — Dependent  Coceimnts. — Courts  construe  agreements 

so  as  to  prevent  a  failure  of  Justice,  and,  discarding  mere 
artificial  reasoning  and  looking  to  the  intent  of  parties  as 
gathered  from  the  entire  instrument  hold  dependent  cove- 
nants to  be  independent  when  the  necessity  of  the  case  and 
the  ends  of  justice  require  it,  notwithstanding  the  form. 
Allemong  v.  Augusta  Naticnal  Bank,  243. 

7.  Delireru — Condition      Precedent — UnautJiorized      Delivery. — Where 

stockholders,  in  meeting,  agree  to  give  a  contract  of  indem- 
nity to  a  bank  whose  cashier  is  present,  but  it. is  distinctly 
agreed  at  the  meeting  that  the  contract  of  indemnity  there- 
after to  be  reduced  to  writing  is  not  to  become  operative  and 
binding,  nor  be  delivered  to  the  bank,  until  signed  by  all  the 
stockholders,  such  contract,  when  reduced  to  writing  and 
signed  by  some  of  the  stockholders,  is  aftected  with  the  limi- 
tations intended  to  be  imposed  upon  it,  and  is  not  binding 
on  stockholders  who  sign,  unless  the  agreement  is  signed  by 
all  as  previously  stipulated.    Blair  v.  Security  Bank,  762. 

8.  Franchise — Conditions  Imposed — Acceptance— Contract. — The  pro- 

visions of  a  city  ordinance  granting  to  a  street  railway  com- 
pany permission  to  operate  its  railway  in  the  city,  and  re- 
quiring it  to  sell  "labor  tickets"  at  reduced  rates  and  to  give 
transfers  without  additional  charge  over  connecting  lines, 
when  accepted  and  acted  on  by  the  railway  company  con- 
stitutes a  contract  between  it  and  the  city  with  which  it  Is 
obliged  to  comply.     Va.  Passenger  Co.  v.  Commonwealth,  644 
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9.  MuiiuiHty. — An  unsealed   contract  for  the  sale  of  goods  to  be 

delivered  in  the  future,  signed  by  the  proposed  seller  and 
buyer,  but  which  contains  a  reservation  on  the  part  of  the 
seller  of  the  right  to  cancel  at  any  time,  is  void  for  want  of 
mutuality.  Where  the  consideration  of  a  contract  is  a  prom- 
ise for  a  promise,  there  must  be  absolute  mutuality  of  en- 
gagement. Both  parties  must  be  bound,  or  neither  is.  Amer. 
AgricultutxU  Co.  v.  Kennedy,  171. 

10.  Mutuahity  of  Engagement — Tender  of  Performance. — Where  a  con- 

tract for  the  sale  of  goods  is  void  for  want  of  mutuality  in 
its  inception,  by  reason  of  the  vendor's  reserving  a  right  to 
cancel  at  any  time,  the  subsequent  offer  of  the  vendor  to 
deliver  the  goods  which  he  had  never  bound  himself  to  sell 
cannot  impose  a  liability  on  the  vendee.  The  vendee  never 
having  had  the  right  to  tender  the  price  and  compel  the 
vendor  to  deliver  the  goods,  the  vendor  cannot  by  his  own 
act  make  it  the  duty  of  the  vendee  to  receive  them,  nor  im- 
pose any  liability  upon  him.  The  vendee,  in  such  case,  does 
not  make  a  continuing  offer  to  purchase.  Amer.  AgrieuUural 
Co.  V.  Kennedy,  171. 

11.  Time    of    Performance — Parol    Extension — Consideration — Revoca- 

tion.— As  a  general  rule  the  time  of  performance  of  a  written 
agreement  may  be  extended  by  parol,  but  to  be  binding  it 
must  be  supported  by  some  new  and  sufDcient  consideration. 
An  option  extended  without  any  new  consideration  is  re- 
vocable at  any  time  before  acceptance.  Cummins  v.  Beavers, 
230. 

See  Damages.   1;    Eiecaows,  1,  2;    Evidence,   22;    Fraud  and 
Fraudulent   CoxvEYANCEa,   2. 

CORPORATIONS. 

1.  Actsi  and  Declarations  of  Agents — EHdence. — The  acts  and  declara- 

tions of  the  agent  of  a  corporation,  within  the  scope  of  his 
employment  and  in  the  performance  of  his  duties,  are  ad- 
missible in  evidence  against  the  corporation.  Blair  v.  Se- 
curity Bamk,  762. 

2.  Compensation  of  President  and  Directors. — One  who  is  President 

and  a  Director  in  a  company  cannot  claim  extra  compensa- 
tion for  services  in  closing  out  the  stock  and  settling  up  the 
accounts  of  the  company,  unless  it  is  allowed  by  the  stock- 
holders.   Code,  section  1119.     Triplett  v.  Fauver,  123. 

3.  Directorn'    Meeting — Personal    Interest   of    Director. — ^Where    only 

three  out  of  five  directors  of  a  corporation  are  present  at  a 
meeting  of  the  board,  they  cannot  determine  a  matter  in 
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which  one  of  them  is  personally  interested  otherwise  than 
as  a  stockholder.  As  to  such  matters  the  hoard  is  without 
a  quorum,  and  its  action  is  invalid.  Code,  section  1122. 
Triplett  v.  Fmver,  123. 

4.  Endorsement  of  Note — Ultra  Vires  Acts — Case  in  Judgment. — Upon 

the  evidence  in  this  cause  it  is  clear  that  the  substitution  by 
the  president  of  a  company  of  its  name  as  endorser,  instead 
of  his  own,  on  a  note  for  which  it  was,  in  its  inception,  in 
no  way  liable,  waa  without  consideration  to  the  company, 
without  authority  from  it,  ultra  vires,  and  therefore  void. 
Triplett  v.  Fa^ver,  123. 

5.  Pledge  of  Stock — Subsequent  Sale  by  Oioner — Rights  of  Parties — 

Court  Charters — Code,  Sections  113S  and  1135, — The  pledgee, 
for  value,  of  stock  in  an  incorporated  company,  who  holds 
the  certificates  for  the  stock,  accompanied  by  an  irrevocable 
power  of  attorney  from  the  owner  thereof,  authorizing  the 
transfer  of  the  same  on  the  books  of  the  company  to  such 
pledgee,  is  entitled  to  hold  the  same  for  the  purpose  of  the 
pledge  as  against  a  subsequent  purchaser  thereof  from  the 
former  owner.  Whether  or  not  section  1133  of  the  Code,  re- 
lating to  the  transfer  of  stock,  applies  to  stock  issued  by 
companies  holding  court  charters,  it  is  unnecessary  to  de- 
cide, for,  if  it  does  not  apply,  neither  does  section  1135,  re- 
lating to  the  mode  of  obtaining  a  new  certificate  of  stock 
from  the  company,  upon  which  appellee  relies  for  his  pro- 
tection, apply  to  such  companies,  and  appellee  has  no  cer- 
tificate to  rely  upon,  and  if  both  sections  apply  to  such 
charters  appellants  are  protected,  and  may  hold  the  stock 
pledged  as  a  security  for  their  debt  Downing  v.  Thomp- 
son, 58. 

6.  Stock  Subscription — lAability  to  Existing  Creditors — Amendment  of 

Charter. — The  liability  of  stockholders  of  a  joint-stock  com- 
pany to  its  existing  creditors  is  unaffected  by  th^r  taking 
full  paid  certificates  under  the  terms  of  an  amended  charter 
which  provides  that  they  shall  not  be  liable  for  further 
assessments  on  stock  for  the  debts  and  liabilities  of  the  com- 
pany contracted  after  the  passage  of  the  act.  Williams  v. 
Matthews,  180. 

See  Criminal  Law,  10,  11,  25;  Equity,  6;  Esgbows,  1;  Land- 
lord AND  Tenant,  4;  Limitation  of  Actions,  3;  Pleading. 
11;   Taxation,  4. 

COSTS.     See  Partition. 
COUNSEL  FEES. 

1.  Counsel  Fees.^Fees  to  counsel  cannot  be  allowed  by  the  court 
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when  there  are  no  funds  under  the  control  of  the  court 
properly  applicable  to  that  purpose.    Rixcy  v.  Rirey,  414. 

COVENANTS.    See  Contracts,  1,  6. 

CRIMINAL  LAW. 

1.  AHsisting  Prosecution — Criticism — Reply. — The   right   of   a   public 

prosecutor  to  have  associated  with  him  an  attorney  to  assist 
in  the  prosecution  is  established  law  in  this  State,  and  is 
not  a  proper  subject  of  animadversion.  The  fact  that  such 
an  assistant,  in  response  to  adverse  criticism  by  counsel  for  a 
prisoner,  replied  that  he  had  "refused  a  large  fee  in  this 
case  to  prosecute/'  is  not  good  cause  of  exception  or  objec- 
tion on  the  part  of  the  prisoner.    McCu^^'s  Case,  870. 

2.  Buena  Vista — Jurisdiction  of  Mayor. — The  criminal  Jurisdiction  of 

the  Mayor  of  the  city  of  Buena  Vista  is  the  same  as  that 
of  Justices  of  the  peace  of  that  city,  and  neither  extended, 
at  the  time  of  the  supposed  ofFence  alleged  in  this  case, 
beyond  the  city  limits.  Sections  1032  and  1033  of  the  Code 
(the  latter  as  amended  by  Acts  1893-'4,  p.  664)  applied,  at 
the  date  of  the  warrant  of  arrest  in  this  case,  to  towns  only, 
and  not  to  cities.    Agner's  Case.  811. 

3.  Ei^idence — Code,  Sec.  SS51 — Applicable  to  Criminal  Cases — Adverse 

Witness — Prior  Inconsistent  Statements. — Section  3351  of  the 
Code,  as  amended  by  Act-s  1899-1900,  p.  124,  allowing  a  party 
whose  witness  has  unexpectedly  proved  adverse,  with  leave 
of  the  court,  to  prove  his  prior  inconsistent  statements,  ap- 
plies to  criminal  as  well  as  civil  cases.  Its  language  is 
broad  and  general,  and  there  is  no  suggestion  on  its  face  to 
limit  its  operation  to  civil  cases.  While  it  is  true  that  the 
statute  is  found  in  the  Code  under  the  title  of  "Proceedings 
in  Civil  Cases,"  yet.  In  the  same  chapter  with  that  section, 
there  are  other  sections  applicable  alike,  by  their  terms,  to 
criminal  and  civil  cases  and  the  mere  collocation  of  that 
section  cannot  be  permitted  to  override  every  other  consid- 
eration, and  require  the  courts  to  confine  it  to  civil  cases, 
when  it  is  a  remedy  for  an  evil  as  great  in  criminal  cases 
as  In  civil,  and  the  consequences  of  which  may  be  even  more 
serious.    Medic's  Caxe,  870. 

4.  Competency  of  Grand  Juror — Plea  in  Abatement — Replication — Ver- 

dict.— Upon  an  issue  of  fact  made  on  a  plea  in  abatement  to 
an  indictment,  to  determine  whether  or  not  a  grand  Juror 
was  at  the  time  of  finding  an  Indictment,  a  resident  of  the 
city  in  which  the  indictment  was  found,  the  verdict  of  the 
Jury  will  be  considered  in  this  court  as  upon  a  demurrer  to 
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evideince,  and  will  not  be  disturbed  if  there  was  evidence  in 
the  case  sufficient  to  sustain  it  Where  no  right  of  the  pris- 
oner has  been  prejudiced,  the  court  will  not  stop  to  enquire 
whether  a  replication  to  the  plea  should  have  concluded  to 
the  country  instead  of  with  a  verification.    McCite*s  Cane,  870. 

5.  Oontempt-^ Adjournment  of  Court. — In  a  prosecution  for  contempt 

in  publishing  an  insulting  libel  concerning  the  judge  oC  a 
court,  the  fact  that  the  defendant  thought  that  the  court  had 
adjourned  at  the  time  of  the  publication,  or  that  the  Judge 
had  in  fact  directed  the  sheriff  to  make  the  proclamation 
of  adjournment,  constitutes  no  defense.    BurdetVs  Case,  838. 

6.  Contempt — Constitutional    Courts — Summary    Punishment — Jury 

Trials. — ^There  is  an  inherent  power  of  self-defense  and  self- 
preservation  in  the  courts  of  this  State  created  by  the  Con- 
stitution. This  power  may  be  regulated  by  the  Legislature, 
but  cannot  be  destroyed,  or  so  far  diminished  as  to  be  ren- 
dered ineffectual.  It  is  a  power  necessarily  resident  in  and 
to  be  exercised  by  the  court  itself,  and  the  Legislature  can- 
not deprive  such  courts  of  the  power  to  summarily  punish 
for  contempt  by  providing  for  a  Jury  trial  in  such  case. 
BurdetVs  Case,  838. 

7.  Contempt — Direct  and  Indirect — Difference  in  Procedure. — The  sub- 

stantial difference  between  a  direct  and  constructive  con- 
tempt is  one  of  procedure.  Where  the  contempt  is  in  the 
presence  of  the  court,  it  may  proceed  on  its  own  knowledge 
of  the  facts  and  punish  the  offender  without  further  proof, 
and  without  issue  or  trial  in  any  form,  while  in  contempt 
not  in  the  presence  of  the  court  (called  indirect  contempt), 
the  offender  must  be  brought  before  the  court  by  a  rule  or 
other  sufficient  process;  but  the  power  of  the  court  to  pun- 
ish is  the  same  in  both  cases.    Burdetfs  Case,  838. 

8.  Contempt — Scandalizing    Court    or    Judge — Ended    Cases. — Courts 

have  the  power  to  punish,  as  for  a  contempt,  libellous  publi- 
cations upon  the  proceedings  of  the  court,  or  the  Judge 
thereof  in  his  official  capacity,  and  such  power  exists  as  well 
after  a  case  has  been  finally  disposed  of  as  where  it  is  still 
pending.    BurdetVs  Case,  838. 

9.  Contempt — Summary   Punishment — Xeirsimpei'   Articles — JAberty   of 

the  Press. — The  summary  punishment,  as  for  a  contempt,  of 
the  author  of  a  libelous  newspaper  article  is  not  an  invasion 
of  the  liberty  of  the  press,  but  is  to  be  exercised  with  the 
utmost  caution  and  reserve.  While  any  citizen  may  com- 
ment upon  the  decisions  and  proceedings  of  a  court,  and 
discuss  their  correctness,  and  the  fitness  or  unfitness  of  the 
Judges  for  their  stations,  and  the  fidelity  with  which  they 
perform  their  duties,  he  has  no  right  to  attempt,  by  libelous 
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publicatlona,  to  degrade  the  tribunal,  for  such  publications 
are  an  abuse  of  the  liberty  of  the  press,  for  which  he  is  re- 
sponsible.     Burdetfa  Case,  838. 

10.  Corporations — niUHt  Business — LdaMlity  of  Officers. — The  general 

manager  of  a  corporation,  in  active  charge  oC  its  affairs, 
who  knows  that  the  subordinate  agents  of  the  company  are 
actively  peddling  the  company's  goods  without  license,  and 
who  receives  reports  of  such  sales  indirectly  from  such 
agents,  is  criminally  liable  for  the  offense  of  peddling  goods 
without  license.     CralVs  Case,  862. 

11.  Corporations— Ulegai  Business^  Liability  of  Officers — Peddlers. — 

A  corporation  can  only  act  through  its  officers  and  agents, 
and  when  the  business  itself  involves  a  violation  of  the  law, 
all  who  participate  are  liable.  The  Vice-President  and  Gen- 
eral Manager  of  a  corporation,  in  charge  of  its  business,  who 
knows  that  the  subordinate  agents  of  the  company  are  ped- 
dling its  goods  without  a  license,  may  be  punished  criminally 
therefor,  as  for  peddling  without  license.  A  principal  is 
prima  facie  liable  for  the  illegal  acts  of  an  agent  done  in  the 
general  course  of  an  illegal  business  authorized  by  the  prin- 
cipal, and  if  It  be  a  misdemeanor  he  may  be  indicted  without 
reference  to  the  agent    CraU  d  Ostrander's  Case,  855. 

12.  Corpus  Delicti — Quilt  of  Accused — Bvspicion  of  Quilt — Case  at 

Bar. — To  convict  one  of  crime  it  must  be  conclusively  estab- 
lished that  a  crime  has  been  committed,  and  that  the  accused 
is  the  guilty  party.  Evidence  simply  that  a  fire  was  of  in- 
cendiary origin,  that  the  accused  had  an  opportunity  to  com- 
mit the  crime,  and  that  he  cherished  and  had  expressed 
ill-feelings  towards  the  owner  of  the  property  destroyed, 
does  not  warrant  a  conviction.  In  the  case  at  bar,  if  it  be 
admitted  that  the  fire  was  of  incendiary  origin,  the  evidence 
is  wholly  insufficient  to  establish  the  guilt  of  the  accused. 
Jones*  Case,  1012. 

13.  Evidence — Statements  by  Third  Persons — Efforts  of  Prisoner  to  In- 

duce Denial — Accusation  by  Third  Person^— Denial. — ^Where  evi- 
dence has  been  introduced  of  a  statement  made  by  the  pris- 
oner's son,  which  was  damaging  to  prisoner's  case,  a  sub- 
sequent conversation  between  the  prisoner  and  his  son,  while 
the  former  was  in  jail  charged  with  the  offense  to  which  the 
statement  related,  may  be  given  in  evidence  for  the  purpose 
of  showing  that  the  prisoner  endeavored  to  induce  his  son 
to  deny  the  statement  attributed  to  him;  and  the  fact  that 
the  prisoner,  in  the  conversation  referred  to,  denied  the 
conduct  attributed  to  him  in  the  son's  statement  does  not 
render  the  son's  allegations  in  the  conversation  an  accusa- 
tion of  a  third  person  denied  by  the  prisoner.  McCue's 
Case,  870. 
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14.  Homicide — Heat  of  Pa89i(m — InstrucftUm^ — Evidence  to  Support. — 

On  a  trfal  for  homicide,  an  instruction  which  tells  the  Jury 
that  if  they  believe  that  the  prisoner  shot  the  deceased  in 
the  heat  of  passion,  brought  about  by  the  circumstances  then 
surrounding  him,  and  without  a  wilful,  deliberate  and  pre- 
meditated intention  to  take  the  life  of  the  deceased,  they 
cannot  find  him  guilty  of  murder  of  the  first  degree,  cor- 
rectly states  the  law,  and  if  supported  by  any  evidence  in  the 
cause,  though  it  be  that  of  the  accused  alone,  should  be 
given.    Bowles*  Case,  816. 

15.  H  omicid  e — Reasonable  Apprehension — Instructions — Evidence  to 

Support. — On  a  trial  for  homicide,  an  instruction  which  tells 
the  jury  that  if  they  believe  from  the  evidence  that  the 
intention  of  the  deceased,  as  evidenced  by  certain  enumerated 
acts,  was  to  make  an  attack  on  the  prisoner,  or  to  create  on 
his  mind  the  impression  that  the  deceased  intended  to  make 
an  attack  on  him,  and  that  the  manner  or  acts  of  the  de- 
ceased were  such  as  to  create  on  the  mind  of  the  prisoner 
the  impression  that  an  attack  was  going  to  be  made  upon 
him;  or  that  the  prisoner  did,  in  fact,  believe  that  an  attack 
was  going  to  be  made  on  him  by  the  deceased,  and  that  he 
thought  he  was  in  danger  of  serious  bodily  harm  at  the 
hands  of  the  deceased,  and  that  the  prisoner  shot  the  de- 
ceased in  order  to  save  himself  from  serious  bodily  harm, 
that  then  the  prisoner  was  not  guilty  of  murder  of  the  first 
degree,  correctly  propounds  the  law,  and  should  be  given 
upon  request,  if  supported  by  any  evidence  in  the  case, 
though  it  be  that  of  the  accused  alone.     Bowl^*  Case,  81C 

16.  Instrvctions — "Ninety  and  Nine  Chiilty  Men." — The  expression  "it 

is  better  that  ninety  and  nine  guilty  persons  should  escape 
than  that  one  innocent  person  should  be  punished"  is  un- 
objectionable as  a  rhetorical  phrase,  but  is  of  no  value  as  a 
guide  to  a  jury  In  reaching  a  conclusion,  and  it  is  not  error 
to  refuse  to  so  instruct  a  jury  which  has  already  been  fully 
and  correctly  instructed  on  the  "presumption  of  innocence" 
and  "reasonable  doubt."    McOue's  Case,  870. 

17.  InstructUms — Conflicting^  Theories  as  to  Motive. — ^Where  evidenoe 

has  been  introduced  in  a  criminal  prosecution  tending  to 
sustain  opposite  theories  as  to  the  motive  which  induced  an 
assault,  and  the  jury  has  been  instructed  upon  the  theory  of 
the  Commonwealth,  it  is  error  to  refuse  an  instruction  ofTered 
by  the  prisoner  setting  forth  the  law  upon  his  theory  of  the 
case.    Bowles*  Case,  816. 

18.  Instructions — Partial  View  of  Evidence— Assuming  Facts  When  Evi- 

dence is  Conflicting. — On  a  trial  for  homicide,  an  instruction 
which  gives  the  Commonwealth's  theory  as  to  the  manner 
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and  circumstances  of  the  killing,  and  which  wholly  omits 
any  reference  to  the  evidence  of  the  prisoner  as  to  what  was 
the  conduct  of  the  deceased  and  of  himself  at  that  time,  is 
erroneous.  So  also,  an  instruction  which  assumes  the  ex- 
istence of  facts  as  to  which  the  evidence  is  conflicting,  is 
erroneous.  The  Jury  are  the  sole  Judg:es  of  the  weight  and 
credibility  of  evidence,  and  are  to  consider  all  the  evidence 
adduced  by  the  Commonwealth  and  the  accused,  and  an  in- 
struction which  excludes  from  their  consideration  evidence 
of  the  accused  in  conflict  with  that  of  the  Commonwealth,  is 
erroneous,  although  the  accused  Is  supported  by  no  other 
witness.    Bowles*  Case,  816. 

19.  Clumge  of  Venue — Local  Prejudice. — This  court  will  not  reverse 

the  ruling  of  a  trial  court  refusing  a  change  of  venue  in  a 
criminal  case,  on  account  of  local  prejudice,  when  the  affi- 
davits of  the  prisoner  and  his  counsel  in  support  of  the 
change  represent  the  hostility  to  the  prisoner  as  existing  in 
one  corner  of  the  county,  where  the  offence  was  committed, 
eleven  miles  from  the  county  seat,  and  not  widespread 
throughout  the  county,  and  it  appears  that  little  or  no  diffi- 
culty was  experienced  in  getting  a  jury  in  the  county  to  try 
the  case,  and  the  record  does  not  disclose  such  a  condition 
at  the  time  of  trial  as  would  warrant  the  apprehensions  ex- 
pressed in  the  affidavits  when  they  were  made.  BowUs* 
Cnse^  816. 

20.  Impartial  Juru — Competent  Juror  Excluded. — Where  a  prisoner 

has  had  a  fair  and  impartial  trial  by  a  jury  free  from  all 
exception.  It  is  not  assignable  error  that  a  competent  juror 
was  improperly  excluded  from  the  panel.  Montague  v.  Com- 
moniPcaHh.  10  Gratt.  767.  overruled.     Fishhume's  Case,  1023. 

21.  Jurors — CompHency — Opinions. — The  trend  of  recent  decisions  is 

in  the  direction  of  limiting  rather  than  extending  the  dis- 
qualiflcation  of  jurors  by  reason  of  mere  opinion,  hence  the 
courts  enquire  into  the  character  of  that  opinion.  If  it  is  a 
decided  or  substantial  opinion  as  to  the  guilt  or  innocence 
of  the  accused,  no  matter  upon  what  ground  it  was  formed, 
the  iuror  is  incompetent,  but  if  the  opinion  is  merely  hypo- 
thetical, and  the  court  Is  satisfied  from  an  examination  of 
the  juror  on  his  voir  dire,  or  otherwise,  that  he  is  not  biased 
or  prejudiced,  and  that  he  can  give  the  prisoner  a  fair  and 
impartial  trial  according  to  the  law  and  the  evidence,  he 
should  be  accepted.  No  fixed  and  invariable  rule  can  be  laid 
down  whereby  to  test  the  competency  of  jurors,  but  each 
case  should  be  determined  by  its  own  facts  and  circum- 
stances, and  great  weight  should  be  attached  by  an  appellate 
court  to  the  opinion  of  the  trial  judge.     McCue's  Case,  870 

Vol.   cm— 132 
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22.  Jurors — Reading  Newspapers — Waivin{f  Objection. — While  It  is  the 

safer  and  better  practice  to  exclude  newspapers  from  a  jury 
sitting  in  a  felony  case,  yet,  wh^i  the  court,  in  the  presence 
of  a  prisoner  and  his  counsel,  and  without  objection  on  their 
part,  at  the  instance  of  the  jury,  permits  them  to  have  access 
to  newspapers  under  instructions  that  they  shall  scrupu- 
lously avoid  reading  any  parts  of  said  papers  that  have  refer* 
ence  to  the  trial,  the  prisoner  cannot  after  verdict  make  ob- 
jection on  that  account.  He  has  no  right  to  sit  mute,  pre- 
pared to  abide  by  the  results  if  favorable,  and  to  make  ob- 
jection if  adverse.    McCue*s  Case,  870. 

23.  Jury  from  Another  County, — ^This  court  will  not  reverse  the  rul- 

ing of  a  trial  court  refusing  to  order  a  jury  from  another 
county  to  try  a  criminal  case,  when  it  appears  that  an  im- 
partial jury  was  in  fact  obtained  in  the  county  fixed  for  the 
trial.    Bowles'  Case,  816. 

24.  Penal  Statutes — Construction — Revenue  Act. — ^In  so  far  as  a  rev- 

enue law  imposes  penalties  for  its  violation,  it  is  a  penal 
statute  and  is  to  be  strictly  construed,  and  no  man  is  to  be 
subjected  to  its  penalties  unless  he  comes  clearly  within  the 
spirit  and  letter  of  the  statute.    Kloss'  Case,  864. 

25.  Peddlers — Corporations. — ^A  corporation  may  be  punished  crimi- 

nally for  peddling  through  the  medium  of  an  unlicensed 
agent.  While  a  peddler's  license  cannot  issue  to  a  corpora- 
tion as  such,  it  may  take  out  license  in  the  name  of  a  desig- 
nated agent,  and  such  agent  may  lawfully  peddle  the  goods 
of  the  principal.    Crall  rf  Ostrander's  Case,  856. 

26.  Peddlers — Sale— Lease. — If  goods  are  delivered  and  the  title  is  to 

pass  upon  the  payment  of  certain  designated  instalments  of 
money,  this  constitutes  a  sale  in  contemplation  of  peddler's 
act,  although  the  transaction  be  denominated  a  lease,  and 
the  deferred  payments  be  called  rent.  Crall  d  Ostrander*s 
Case,  855.  \ 

27.  Peddlers— TraveUin4f  Salemnan^-Case  <U  Bar.— A  travelling  sales- 

man for  a  broom  manufacturer  went  from  place  to  place, 
and  his  employer  shipped  him  from  the  factory,  by  rail,  to 
the  freight  stations  along  his  route,  brooms  in  such  quan- 
tities as  the  employer  thought  would  be  sufDcient  to  supply 
the  trade  at  such  points.  The  shipments  were  so  timed  as  to 
reach  the  salesman  on  his  arrival  at  each  place.  From  the 
shipments  so  made  the  salesman  would  select  one  or  two 
brooms,  as  samples,  and  with  these  go  around  and  drum  the 
town  for  orders,  taking  orders  from  merchants  only,  and 
never  for  less  than  dozen  lots.  After  taking  all  the  orders 
to  be  gotten  in  a  town,  the  salesman  would  go  to  the  depot 
get  the  brooms,  and  fill  the  orders  taken,  by  delivering  the 
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brooms.  This  method  of  selling  brooms  was  an  established 
feature  of  the  business  of  broom  manufacture,  rendered 
necessary  to  avoid  injury  to  the  brooms  by  bending  and 
breaking  the  straw  when  shipped  in  small  lots  from  the  fac- 
tory.   The  saleman  had  no  license  to  peddle  brooms. 

Held:  The  salesman  is  not  within  the  spirit  or  letter  of 
the  Act  of  Assembly  (Code,  1904,  pp.  2223-'4),  defining  a  ped- 
dler, and  fixing  a  penalty  upon  him  for  doing  business  with- 
out a  license.     Kloas*  Cafie,  864. 

28.  Presumption  of  Innocence. — A  prisoner  is  presumed  to  be  inno- 

cent until  his  guilt  has  been  established  beyond  a  recuionable 
doubt,  and  he  is  not  to  be  prejudiced  by  the  inability  of  the 
Commonwealth  to  point  out  any  other  criminal  agent,  nor 
is  he  called  upon  to  vindicate  his  innocence  by  naming  the 
guilty  man.    Jones*  Case,  1012. 

29.  Rape — Insufficient  Evidence. — The  conviction  of  a  man  seventy 

years  of  age  of  the  crime  of  rape  on  the  uncorroborated  evi- 
dence of  the  woman,  who  made  no  complaint  until  after  the 
birth  of  a  child,  and  whose  evidence  otherwise  bears  the 
impress  of  falsehood  on  its  face,  cannot  be  sustained,  al- 
though the  plaintiff  in  error  stands  in  this  court  as  a  de- 
murrant to  the  evidence.  The  court  cannot  be  expected  to 
believe  the  incredible.     Harrcy*M  Case,  850. 

30.  Reasonable  Doubt. — It  is  difficult,   if  not  impossible,   to  define 

"reasonable  doubt,'*  but  the  instructions  in  this  case  fully 
protected  the  prisoner's  rights  in  this  regard.  McCur's 
Case,  870. 

31.  Trial — When  and  What  Papers  to  he  Given  to  Jury. — On  a  criminal 

trial  the  indictment,  the  written  instructions  of  the  court, 
or  other  writings  proper  to  be  given  into  the  hands  of  the 
Jury,  upon  their  retirement  from  the  presence  of  the  court, 
or  afterwards,  should  be  delivered  to  them  in  the  presence  of 
the  prisoner  and  his  counsel,  in  order  that  objection,  if  there 
be  any,  may  be  made.    Bowles*  Case,  816. 

32.  Trial — Applause  in  Court  Room. — Applause  by  the  audience  of 

remarks  made  by  the  prosecuting  attorney  in  a  criminal  case 
are  derogatory  of  the  dignity  and  authority  of  the  court  and 
well  calculated  to  make  impressions  upon  the  Jury  pre^ 
Judicial  to  the  accused.  In  the  case  at  bar,  however,  the 
prompt  and  vigorous  rebuke  and  warning  of  the  trial  Judge 
were  sufficient  to  prevent  its  recurrence,  and  the  trial  was 
not  vitiated  thereby.     Bowles*  Case,  816. 

See  Appeal  Am>  Error,   17;    Evidence,   3,  4,  12,  21,  28;    In- 

8TBUCTTON8,   1,   2,   8. 
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CUSTOM. 

1.  Custonir— Usage  of  Trade— Plea4/im(f  and  Proof.— Generally,  a  party 
who  relies  on  a  custofm  or  usage,  must  set  It  up  in  his 
pleadings,  and  establish  it  by  evidence.  It  is  generally  re- 
garded as  a  fact,  to  be  averred  and  proved  as  any  other 
fact.  When  pleaded,  a  custom  or  usage  of  trade  in  deliver- 
ing lumber  may  be  given  in  evidence,  but  whether  or  not  it 
is  established  is  a  question  for  the  jury  under  proper  in- 
structions from  the  court.  Oriental  L.  Co.  v.  Blades  L.  Co., 
730. 

DAMAGES. 

1.  CorUrad  to  Do  Collateral  Thing  and  to  Indemnify — Breach — Dam- 

ages.— ^An  agreement  to  perform  and  fulfil  a  contract  made  by 
another,  and  to  deliver  a  given  quantity  of  lumber  to  a  third 
person  which  the  other  had  contracted  to  deliver,  and  to  in- 
demnify and  save  harmless  the  other  from  all  loss  or  damages 
which  he  may  sustain  or  incur  by  reason  of  a  failure  to  de- 
liver the  lumber  as  stipulated,  is  not  a  contract  of  mere  in- 
demnity, but  is,  in  addition,  a  stipulation  to  do  what  the 
other  had  contracted  to  do,  and,  upon  breach,  the  indemni- 
tee has  a  right  of  action  at  once,  before  he  has  paid  any- 
thing, to  recover  as  damages  the  difference  between  the 
contract  price  and  the  market  price  of  the  lumber  at  the 
time  of  delivery.  If,  after  action  brought  by  the  indemnitee, 
the  amount  has  been  in  good  faith  agreed  upon  between 
him  and  the  other  party  to  the  contract,  it  may  be  given  in 
evidence  in  the  action  against  the  indemnitor,  and,  though 
not  binding  on  him,  the  indemnitee  may  recover  such  sum 
as  he  shows  he  is  entitled  to  by  reason  of  defendant's  breach, 
not  exceeding  the  amount  fixed  by  such  agreement  Orien- 
tal L.  Co.  V.  Blades  L.  Co.,  730. 

2.  Contract  to  Mannfncture  and  Deliver — Breach  hy  Vendee— "Fixed 

Charges." — The  measure  of  damages  for  an  unqualified  annul- 
ment, without  reasonable  cause,  by  the  vendee  in  an  execu- 
tory contract  for  the  sale  of  an  article  not  manufactured  at 
the  time  of  breach  is  the  difference  between  the  contract 
price  and  the  costs  of  manufacturing  and  delivering  the 
article,  but  in  estimating  such  cost,  a  due  proportion  of  "fixed 
charges,"  that  is,  the  general  running  expenses  which  attach 
to  every  business,  are  to  be  taken  into  consideration.  Wor- 
rell V.  Kinnear  Co.,  719. 

3.  Death  Ity  Wrongful  Act— Elements  of  Damage.— In  ascertaining  the 

damages  for  a  husband's  death  by  wrongful  act  or  neglect. 
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the  Jury  sHould  consider  the  pecuniary  loss  to  his  widow 
and  infant  children,  fixing  the  same  at  such  sum  as  would  be 
equal  to  the  probable  earnings  of  the  deceased,  taking  into 
consideration  his  age,  business  capacity,  experience,  habits, 
health,  energy  and  perseverance  during  what  would  probably 
have  been  his  lifetime  if  he  had  not  been  killed;  and  recog- 
nized scientific  tables  may  be  used  in  determining  his  ex- 
pectancy. To  the  sum  thus  fixed  may  be  added  compensa- 
sation  for  the  loss  of  his  care,  attention  and  society  to  his 
said  wife  and  children,  and  such  further  sum  as  the  jury 
may  deem  fair  and  just  by  way  of  solace  and  comfort  to  said 
wife  and  children  for  the  sorrow,  suffering  and  mental  an- 
guish occasioned  to  them  by  his  death.  Norfolk  d  W.  R.  Co. 
V.  CJieatwood,  356. 

4.  Manufacture  of  Goods — Profits — Sub-Contracts. — The  vendor  of  ma- 

terial to  be  used  in  the  manufacture  of  an  article  which  one 
has  contracted  to  make  for  another  is  not  a  sub-contractor 
within  the  meaning  of  the  rule  excluding  "sub-contracts"  in 
calculating  profits  on  a  contract    Worrell  v.  Kinnear  Co.,  719. 

5.  Personal  Injury — Damages — Expectancy — Mortality  Tables. — In  esti- 

mating the  damages  for  a  permanent  personal  injury  the  jury 
may  consider  the  physical  and  mental  suffering  of  the  plain- 
tiff, loss  of  wages  while  unable  to  work  in  consequence  of 
the  injury,  inability  to  follow  such  a  calling  or  business  as 
he  could  otherwise  have  followed,  and  expenses  incurred  for 
medical  and  surgical  attention,  medicines,  nursing,  etc.  They 
may  also  take  into  consideration  the  plaintiff's  probable  dura- 
tion of  life,  and  to  show  this,  standard  mortality  tables  are 
usually  esteemed  the  safest  guides  upon  the  subject,  to  be 
taken  and  weighed  along  with  other  facts  and  circumstances 
applicable  to  the  expectation  of  the  particular  life  under 
consideration.     Ya,  d  8.  W.  R,  Co,  v.  Bailey,  205. 

6.  Personal  Injuries — Damages — Future  Effects  of  Injury. — In  an  ac- 

tion to  recover  damages  for  personal  injuries  inflicted  through 
negligence  of  the  defendant.  It  is  not  error  to  allow  the 
attending  physician  to  testify  as  to  the  probable  future  effects 
of  the  injury;  nor  to  instruct  the  Jury  that.  In  assessing 
damages,  they  can  take  into  consideration  ''such  as  will 
naturally,  reasonably  and  probably  result  to  the  plaintiff  as 
a  consequence  of  his  injuries."  Norfolk  Ry.  d  L.  Co.  v. 
Sipratl4>y,  379. 

See  Eminent  Domain,  2;   Evidence.  17;   Verdicts,  2. 

DEAD  ANIMALS. 

1.  Nuisance— Removal — Constitutional  Law— Due  Process,— Dead  ani- 
mals are  not  per  se  nuisances,  and  cannot  be  made  such  by 
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legislative  declaration;  and  while  a  municipality  has  ample 
authority,  in  the  exercise  of  its  police  power,  to  protect  the 
public  against  nuisances  per  se,  or  anything  that  is  likely  to 
become  an  offensive  or  dangerous  nuisance,  it  cannot,  in  the 
first  instance,  in  the  absence  of  such  conditions,  deprive  the 
owner  of  his  property  in  the  carcass  of  a  dead  domestic 
animal  without  due  process  of  law.  A  municipal  ordinance, 
therefore,  which,  immediately  upon  the  death  of  a  domestic 
animal,  and  before  it  has  become  a  nuisance  or  dangerous 
to  public  health,  deprives  the  owner  of  his  property  therein 
and  vests  it  in  a  public  contractor,  is  the  taking  of  private 
property  without  due  process  of  law,  and  is  void.  City  of 
Riehmtond  v.  Caruthers,  774. 

DEATH  BY  WRONGFUL  ACT.     See  Damages,  3. 

DECLARATION.    See  Pleading,  8. 

DEEDS. 

1.  Chattel  Mortga4fe— Description  of  Property, — A  deed  of  trust  on  per- 

sonal property  gives  a  sufficiently  definite  description  of  the 
property  granted  when  it  enables  a  stranger  to  identify  the 
property  by  the  aid  of  proper  enquiry  such  as  the  instrument 
itself  indicates  and  directs.  A  deed  which  grants  horses, 
mules,  oxen  and  wagons  in  the  same  clause  with  a  definitely 
described  lumber  plant,  and  apparently  as  a  part  of  the 
outfit,  and  which  shows  that  they  are  owned  by  and  are  in 
the  possession  of  the  grantor,  and  that  the  grantor,  trustee, 
and  beneficiary  all  reside  in  the  county  in  which  the  deed  is 
recorded,  gives  a  sufficient  description  of  the  property 
granted.     WiUianuton  v.  Payne,  551. 

2.  Refusal   to   Accept— Recovery  of   Consideration. — ^Where   grantees 

refuse  to  accept  a  deed  put  on  record  for  their  benefit,  and 
recover  from  the  estate  of  their  grantor  compensation  for 
the  value  of  the  land  which  should  have  been  conveyed  to 
them,  upon  the  theory  that  their  refusal  to  accept  the  deed 
rendered  it  a  nullity,  and  the  decree  for  the  compensation 
declares  that  they  shall  not  be  entitled  to  the  sum  decreed 
until  a  deed  of  reconveyance  is  executed  and  delivered,  the 
effect  of  the  transaction  is  to  reinvest  the  heirs  of  the 
grantor  with  the  title  to  the  land,  although  no  deed  is  made 
by  the  grantees.    Owinner  v.  Michael,  268. 

See  Escrows,  2. 
DELINQUENT  LANDS.    See  Taxation,  2,  3. 
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DEMURRBR. 

1.  Appeal  and  Error— Demurrer — QrowndB  Not  Copied  in  Record,— 
Where  the  grounds  of  demurrer  in  an  action  at  law  have 
been  stated  In  writing,  In  accordance  with  the  statute,  but 
they  are  not  copied  into  the  record,  this  court  will  treat  the 
case  as  if  there  had  been  no  demurrer.  Lane  Bros,  d  Co.  v. 
Bausermtan,  146. 

See  Appeal  and  Bbbob,  3;  Estoppel,  2;  Pleading,  6,  7,  9. 
DEMURRER  TO  EVIDENCE. 

1.  Appeal  and  Error — Demurrer  to  Evidence — Bill  of  Exception. — A  de- 

murrer to  the  evidence  is  a  part  of  the  record  and  no  bill 
of  exception  is  necessary,  but  the  filing  of  such  bill  will  not 
prevent  this  court  from  reviewing  the  ruling  of  the  trial 
court  on  the  demurrer.    Chesapeake  d  O.  R.  Co.  v.  Pierce,  99. 

2.  Case  at  Bar — Decision  of  Trial  Court. — Upon  the  evidence  in  this 

case  the  jury  might  have  found  for  the  plaintiff  upon  all  the 
issues  made,  and  hence  it  was  the  duty  of  the  trial  court, 
upon  the  defendant's  demurrer  to  the  evidence,  to  so  find. 
Chrsapeakr  d  O.  R.  Co.  v.  Pierce,  99. 

See  Ejtcctment,  2. 
DISMISSAL  AND  NON-SUIT. 

1.  Attachments — Ahatement — Motion  to  Dismiss — Jurisdiction. — ^Where 

the  only  ground  of  jurisdiction  is  an  attachment  of  the 
effects  of  a  non-resident,  and  the  attachment  is  abated,  the 
action  founded  thereon  should  be  dismissed  on  motion  for 
that  purpose.    BUton  d  Allen  v.  Consumers'  Can  Co.,  255. 

2.  Motion  to  Dismiss — Interlocutory  Order. — The  judgment  of  a  court 

overruling  a  motion  to  dismiss  a  cause  for  want  of  jurisdic- 
tion is  interlocutory,  and  does  not  preclude  a  similar  motion 
at  a  subsequent  term.  Hilton  d  Allen  v.  Consumers*  Can 
Co.,  255. 

3.  Motion  to  Dismiss— Plea  in  Abatement. — ^A  motion  to  dismiss  for 

want  of  jurisdiction  is  the  proper  and  only  mode  of  pro- 
cedure where  the  defendant  has  not  been  summoned,  and 
has  not  waived  the  summons.  One  not  before  the  court  can- 
not be  required  to  plead.  A  plea  in  abatement  is  proper 
only  when  the  defendant  has  been  summoned,  or  by  appear- 
ance has  waived  the  summed.  Where  the  matter  relied 
upon  to  abate  an  action  is  a  fact  not  appearing  on  the 
record,  or  the  return  of  an  officer,  it  must  be  pleaded  in 
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abatement  so  as  to  g^ve  the  other  party  an  opportunity  to 
traverse  and  try  it,  but  where  all  the  facts  relied  upon  in 
abatement  appear  by  the  record,  including  the  return  of  the 
officer,  of  which  the  court  will  take  Judicial  notice  without 
plea,  there  the  action  may  be  dismissed  on  motion.  Hilton  «£ 
AUen  V.  Congumera'  Can  Co.,  255. 

Sbb  Apphabancb. 
DISTRESS.     See  Landlobd  and  Tenant,  6. 

DOWER. 

1.  Husband's  Lands— Wif^s  Deedr-FaiVure  of  Husband  to  Joinr— Receipt 
of  Commuted  Value— Estoppel. — Ab  the  law  stood  in  1898,  a 
deed  from  a  commissioner,  in  which  a  married  woman  united 
for  the  purpose  of  conveying  her  contingent  right  of  dower, 
but  in  which  her  husband  did  not  unite,  was  not  sufficient 
to  convey  her  contingent  right  of  dower,  although  the  deed 
was  signed  and  acknowledged  by  her  and  admitted  to  record 
as  to  her.  And  the  fact  that  she  received  the  commuted  value 
of  her  contingent  right  of  dower  does  not  bar  her  from  a 
claim  against  the  purchaser,  after  the  death  of  her  husband, 
of  the  pecuniary  value  of  her  dower  interest,  where,  as  in 
this  case,  she  has  been  guilty  of  no  fraud,  did  not  know  of 
the  sale  of  the  land  until  after  it  was  made,  and  the  pre- 
ponderance of  evidence  does  not  show  that  she  received  the 
money  in  lieu  of  her  contingent  right  of  dower,  or,  if  she 
did,  that  she  was  advised  with  respect  to  her  rights.  The 
law  favors  dower,  and  will  not,  as  a  rule,  bar  it  by  anything 
short  of  the  statutory  requirements  for  that  purpose.  The 
doctrine  of  equitable  estoppel  does  not  generally  apply  to 
married  women  laboring  under  the  common  law  disabilities 
as  to  their  rights.     Lewis  v.  Apperson,  624. 

EJECTMENT. 

1.  Defendant  to  One  Count — Judgment  for  Lands  Claimed  in  Another 

Count, — ^There  can  be  no  judgment  against  a  defendant  in 
ejectment  for  the  land  claimed  in  one  count  of  the  declara- 
tion to  which  he  was  not  a  party.    HowdasheU  v.  Krenning,  30. 

2.  Demurrer  to  Evidence  bp  One  Defendant — Plea  by  Others — Condi- 

tional Verdict. — Where  some  of  the  defendants  in  ejectment 
demur  to  the  evidence,  and  others  go  to  trial  on  the  issue 
made  upon  their  plea  of  not  guilty,  and  a  conditional  verdict 
is  found  as  to  all  (^  the  defendants,  it  should  be  set  aside  as 
to  the  defendants  who  have  not  demurred,  as  it  is  not  req)on- 
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sive  to  the  issue  made  by  their  plea.  Hmcdashell  v.  Kren- 
mng,  30. 

3.  Description  of  Premises — Disclaimer  of  Title, — Where  a  plaintiff  in 

ejectment  disclaims,  in  his  declaration,  any  part  of  certain 
lands  embraced  within  his  outside  boundaries  but  excepted 
from  his  grant,  if  any  part  of  the  lands  claimed  by  the  de- 
fendant is  within  the  excepted  lands,  no  judgment  can  be 
rendered  against  the  defendants  therefor,  or  if  such  judgment 
is  rendered,  the  claim  of  the  defendants  to  such  part  is  not 
affected  thereby.    HowdasheU  v.  Krenning,  30. 

4.  Description  of  Land. — The  object  of  the  description  of  lands  in  a 

declaration  in  ejectment  is  to  so  identify  them  as  that  the . 
sheriff,  with  the  aid  of  information  derived  from  the  plain- 
tiff, may  give  possession.  It  is  no  longer  necessary  that  the 
sheriff  should  be  able  to  tell  from  an  inspection  of  the  record 
of  what  lands  he  is  to  give  possession.  A  description  which 
gives  the  names  of  adjacent  owners,  and  the  metes  and 
bounds  of  a  large  tract,  and  continues  "which  said  metes 
and  bounds,  however,  include  land  owned  by  Marion  Waddle, 
embracing  150  acres,  and  also  what  is  known  as  the  Brunty 
tract  containing  41  acres,  which  tracts  are  not  claimed  by 
the  plaintiff,"  is  a  suflacient  description  in  an  action  to  re- 
cover ten  acres,  described  by  metes  and  bounds,  of  the  larger 
tract.     Hotrd/i shell  v.  Krenning,  30. 

5.  Plaintiff's  Title — Common  Grantor. — ^Where  plaintiff  and  defendant 

in  ejectment  claim  title  under  a  common  grantor,  it  is  un- 
necessary for  the  plaintiff  to  trace  his  title  back  of  such 
grantor.     Carter  v.  Wood,  68 

6.  Plaintiff's  Title— Tjost  Deed— Proof  of  Contents— Case  at  Bar.— If  a 

plaintiff  in  ejectment  claims  title  under  a  lost  or  destroyed 
deed,  the  proof  of  its  former  existence,  contents,  and  loss 
or  destruction  must  be  strong  and  conclusive  before  the  court 
will  permit  a  title  to  be  established  by  parol  evidence.  A 
bare  copy  of  an  order  of  a  CJounty  Court,  showing  that  a  deed 
of  bargain  and  sale  from  the  plaintiff's  alleged  grai^tor  to 
him  had  been  admitted  to  record,  accompanied  by  proof  of 
the  destruction  of  the  deed-book  in  which  the  deed  should 
have  been  recorded,  and  of  the  fact  that  the  grantor  owned 
no  other  land  in  that  county  than  that  sought  to  be  re- 
covered, and  an  unauthenticated  copy  of  the  alleged  lost 
deed,  without  proof  of  the  genuineness  of  the  original  from 
which  the  copy  was  made,  is  not  sufficient  to  establish  the 
existence  of  the  deed  alleged.     Carter  v.  Wood,  68. 

7.  Plaintiff's  Title — Ground  of  Defense. — If  a  statement  of  the  grounds 

of  defense  can  be  demanded  in  ejectment,  the  statement 
furnished  in  this  case  was  sufficient     As  a  general  rule,  a 

A^OL.    cm— 133. 
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plaintiff  in  ejectment  must  recover  on  the  strength  of  his 
own  title,  and  no  infirmity  in  defendant's  title  can  supply 
defects  of  proof  on  the  part  of  the  plaintiff.  Carter  v. 
Wood,  68. 
8.  Seisin  of  Plaintiff— Grant  from  Commonwealth, — A  grant  from  the 
Commonwealth  confers  constructive  seisin  sufficient  to  enable 
the  patentee,  or  those  claiming  under  him,  to  maintain  an 
action  of  ejectment.  Actual  seisin  is  not  necessary.  Howda- 
'shell  V.  Krenning,  30. 

ELECTRICITY. 

1.  Electric  Companies — Daniferous  AppHances — Care  Required — Fallen 

Wires — Presumption. — While  electric  companies  are  not  in- 
surers against  accidents,  they  should  be  held  to  a  high  de- 
gree of  care  in  the  construction  and  maintenance  of  the  dan- 
gerous appliances  employed  by  them,  to  the  end  that  travel- 
lers along  the  highway  may  not  be  injured.  The  danger  is 
great,  and  care  and  watchfulness  must  be  commensurate  with 
it  The  mere  fact  that  a  dangerous  wire  has  broken  and 
fallen  into  the  street  raises  a  presumption  of  negligence. 
Norfolk  Ry.  d  L.  Co.  v.  Spratley,  379. 

2.  Eleetrie    Companies — Fallen    Wires — Insulation — Infurp — Proximate 

Cause. — Where  an  injury  is  inflicted  by  coming  into  contact 
with  an  electric  wire  which  has  broken  and  fallen  into  the 
street,  and  which  is  not  properly  Insulated,  the  falling  of  the 
wire  is  the  proximate  cause  of  the  injury,  and  not  the  want 
of  insulation.    Norfolk  Ry.  d  L.  Co.  v.  Spratley,  379. 

3.  Electric  Companies — Fallen  Wires — Presumption  of  Negligence — In- 

spection.— ^The  fact  that  a  child  walking  along  a  city  street 
is  injured  by  coming  in  contact  with  a  live  electric  wire 
which  had  fallen* into  the  street  two  hours  previously,  raises 
a  presumption  of  negligence  on  the  part  of  the  company 
owning  the  wire.  Res  ipsa  loquitur.  This  presumption  is 
not  overcome  by  the  testimony  of  a  lineman  of  the  company 
that  he  had  looked  over  the  wire  on  the  morning  of  the  day 
of  the  accident  and  found  it  all  right,  but  upon  the  whole 
evidence  the  question  of  negligence  is  one  for  the  jury.  Nor- 
folk Ry.  d  L.  Co.  V.  Spratley,  379. 

EMINENT   DOMAIN. 

1.  Condemnation  Proceedings — Continuance — In  view  of  the  provisions 
of  chapter  46  of  the  Code  to  secure  speedy  action  in  con- 
demnation proceedings  instituted  by  internal  improvement 
companies,  and  to  transfer  litigation  about  title  from  the 
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land  to  the  fund  paid  into  court,  it  is  not  error  to  refuse  a 
continuance  of  a  motion  to  confirm  the  report  of  commis- 
sioners assessing  damages  until  another  suit  to  settle  the 
title  to  the  land  has  been  decided.  This  is  especially  so 
where  the  party  complaining  is  a  party  to  the  condemnation 
proceedings,  and  has  abundant  opportunity  of  introducing 
evidence  in  his  behalf,  and  of  being  heard  by  counsel.  Rich- 
numd  d  P.  R,  Co.  v.  i^eaboard  dc.  Co,,  399. 

2.  Cand^nnation    Proceedings — Damages — Speculative. — In     assessing 

damages,  in  condemnation  proceedings,  the  commissioners 
should  consider  the  actual  value  of  the  land  with  all  of  its 
adaptation  to  general  and  special  uses  at  the  time  of  their 
assessment,  and  not  its  prospective,  speculative,  or  possible 
value,  based  upon  future  expenditures  and  improvements. 
Riehnmnd  d  P.  R.  Co.  v.  Seaboard  dc.  Co.,  399. 

3.  Condemnation  Proceedings — Report  of  Commissioners — Weight. — The 

report  of  commissioners  to  assess  damages  in  condemnation 
proceedings  is  entitled  to  great  weight,  and  their  assessment 
will  not  be  disturbed,  except  in  a  very  clear  case  of  error. 
The  commissioners  are  disinterested  freeholders,  selected  for 
their  fitness,  act  under  oath,  and  possess  the  advantage  of 
inspecting  the  property  and  of  seeing  the  witnesses  and  hear- 
ing them  testify.  The  law  lays  great  stress  upon  the  matter 
of  the  view,  the  effect  of  which  cannot  always  be  transmitted. 
Furthermore,  the  statute  requires  that  their  report  shall  be 
taken  as  prima  facie  correct.  Richmond  d  P.  R.  Co.  v.  Sea- 
hoard  dc.  Co.,  399. 

4.  Railroad  Yards — Special  Power  to  Condemn. — The  State  may.  in 

the  exercise  of  its  right  of  eminent  domain,  condemn  lands 
already  condemned  and  appropriated  to  a  public  use,  but  a 
general  power  of  condemnation,  such  as  is  found  in  sections 
1095  and  1096  of  the  Code,  which  authorises  the  crossing  of 
the  tracks  of  a  railway  company  by  a  highway,  or  of  a 
highway  by  the  tracks  of  a  railway  company,  is  not  suffi- 
cient to  authorize  the  condemnation  of  property  purchased 
and  used  by  a  railroad  company  for  depots,  stations  and 
railroad  yards.  While  the  power  to  condemn  such  property 
is  recognized,  the  right  to  exercise  it  must  be  manifested 
either  by  express  legislative  authority  or  by  necessary  im- 
plication. General  language  such  as  that  used  in  the  above 
mentioned  sections  is  not  sufficient  for  that  purpose.  Rich- 
mond, F.  d  P.  R.  Co.  V.  Johnson,  466. 

EQUITY. 

1.  Amendments  at  Hearing. — It  is  not  error  to  give  liberty  to  amend 
a  bill  in  equity  at  the  hearing  when  the  complainant's  claim 
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is  not  barred  by  act  of  limitations,  no  new  parties  are  made, 
and  the  evidence  discloses  a  good  case,  but  the  bill  fails  to 
aver  all  the  facts  necessary  to  afTord  the  relief  to  which  the 
complainant   is   entitled.     Kinney  v.    Craig,   158. 

2.  Amendments — Discretion — Appeal  and  Error. — As  a  rule,  the  sub- 

ject of  amendment  of  pleadings  in  equity  rests  in  the  sound 
discretion  erf  the  court,  and  this  court  will  not  reverse  the 
action  of  the  trial  court  permitting  amendments,  unless  it 
appears  that  it  has  abused  the  discretion  vested  in  it  Kin- 
ney V.  Craig,  158. 

3.  Amvndmntts — "Snr   Case. — Amendments  will    not   be   allowed,    in 

equity,  which  bring  into  the  case  a  new  and  substantive  cause 
of  action  different  from  that  set  out  in  the  original  bill,  and 
which  the  complainant  then  intended  to  assert;  but  if,  on 
the  hearing  on  demurrer,  defects  are  pointed  out  which  the 
court  sees  can  be  remedied  by  amendments,  and  substantial 
justice  requires  it,  it  will  permit  amendments  to  be  made 
which  are  not  inconsistent  with  the  original  theory  of  the 
case,  and  which  will  enable  the  court  to  apply  the  evidence 
to  the  pleadings  as  amended,  and  do  complete  justice  between 
the  parties.     Kinney  v.  Craig,  158. 

4.  Amendments — BiU   Charging  Fraud  in   Jaixc — Amendment  ("barging 

Fraud  in  Fact. — Where  an  original  bill  sets  out  facts  suflQ- 
cient  to  show  that  a  conveyance  from  one  of  the  defendants 
to  another  was  fraudulent  in  law  as  to  the  complainant,  and 
prays  that  it  may  be  set  aside,  and,  in  the  event  that  a  part 
of  the  land  thereby  conveyed,  upon  which  complainant's  debt 
is  specific  lien,  proves  insufficient,  that  a  personal  decree  be 
rendered  against  the  grantor  and  for  general  relief,  an 
amended  bill  charging  that  said  conveyance  was  made  with 
intent  to  hinder,  delay  and  defraud  the  complainant  in  the 
collection  of  his  debt  does  not  make  a  new  case.  Kinney  v. 
Craig,  158. 

5.  Etjuity    Jurisdiction — Infants*    Estate — t<al€    for    Reinvestment. — 

Courts  of  equity  possess  no  inherent  power,  as  guardians  of 
infants,  to  sell  their  real  estate  for  the  purpose  of  reinvest- 
ment   Rhea  V.  Shields,  305. 

6.  Equity  Pleading— f^uit  to  Wind   Fp  Corporationr— Order  of  Refer- 

nice — Claims  for  Expenses — Case  in  Judgment. — A  bill  filed,  in 
conformity  with  the  statute,  to  wind  up  an  unprofitable  cor- 
poration, charges  that  the  company's  property  is  being  oper- 
ated and  managed  by  the  company.  There  was  no  demurrer 
to  the  bill.  The  company's  property  was  sold  by  consent, 
and  a  consent  order  of  reference  was  made  in  order  to  ascer- 
tain the  liabilities  of  the  company.  Under  this  order,  the 
President  and  General  Manager  preferred  a  large  claim  for  the 
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expense  of  running  the  company  for  some  time  prior  to  the 
institution  of  the  suit.  This  was  opposed  on  the  ground  that 
he  was,  during  this  time,  lessee  of  the  property,  and  the  debt 
was  his  personal  debt  and  not  a  debt  of  the  company.  The 
trial  court  having  so  held,  objection  is  made  in  this  court 
that  under  the  pleadings,  alleging  that  the  property  was 
operated  and  managed  by  the  company,  the  trial  court  erred 
in  allowing  complainants  to  claim  that  the  property  was 
under  lease. 

Held:  The  objection  is  without  merit.  The  President  and 
General  Manager  was  in  the  attitude  of  a  plaintiff  asserting 
a  claim  against  the  company  under  an  order  of  reference  to 
which  he  had  consented,  and  the  complainants  had  the  right 
to  resist  its  correctness.  They  could  not  have  anticipated 
that  such  a  claim  would  be  preferred,  nor  be  expected  to 
allege  in  their  bill  facts  as  the  basis  of  defense  of  a  claim 
of  which  they  were  ignorant.     Tn'pleft  v.  Fauver,  123. 

7.  Fiyuil  Deerer. — A  decree  in  suit  for  partition  which  accomplishes 

all  the  purposes  of  the  suit,  and  leaves  nothing  further  to 
be  done  in  the  cause  except  to  settle  the  question  of  costs, 
is  a  final  decree.     Ya.  Iron  Co.  v.  Roberta,  661. 

8.  Judgments  at  Law — Relief  in  Equity — Wh  n  Afforded. — A  court  of 

equity  will  not  enjoin  a  judgment  at  law  unless  the  party 
seeking  such  relief  has  failed  in  obtaining  redress  at  law  by 
reason  of  the  fraud  of  the  opposite  party,  or  inevitable  acci- 
dent, or  mistake,  and  there  has  been  no  default  on  the  part 
of  himself  or  his  counsel.  The  mere  fact  that  a  party  has 
mistaken  his  rights,  and  so  has  failed  to  make  his  defense 
at  law,  does  not  entitle  him  to  relief  in  equity.  Boge  v. 
Fidelity  rfc.  Co.,  1. 

9.  Jurisdietion — Concurrent  at  Law  and  in  Equity — Ade/juaey  of  Legal 

Remedy. — The  doctrine  that  courts  of  equity,  once  having  ac- 
quired jurisdiction  of  a  subject  matter  because  there  was  no 
remedy  at  law,  or  because  the  remedy  at  law  was  inadequate, 
do  not,  as  a  rule,  lose  their  jurisdiction  merely  because  courts 
of  law  afterwards  give  the  same  or  similar  relief,  is  applied 
in  those  cases  where  equity  has  first  obtained  jurisdiction, 
and  the  defendant  seeks  to  oust  its  control  of  the  case  on  the 
ground  that  the  remedy  at  law  is  complete  and  adequate. 
It  has  no  application  to  a  case  where  the  two  courts  have 
concurrent  jurisdiction  and  the  litigant  has  been  first  Im- 
pleaded in  a  court  of  law.  and  the  machinery  of  that  court 
is  adequate  to  give  as  full  and  as  complete  relief  as  could 
be  given  in  equity.     Hoge  v.  Fidelity  dc.  Co.,  1. 

10.  Jurisdiction — Dit^ersion   of   Funds — County   Funds — Suit    hy    Tax 

Payer  on  Behalf  of  Binwelf  and  Others — Remedy  at  Law — Code, 
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Sec.  836. — Equity  has  jurisdiction  of  a  suit  brought  by  one  or 
more  citizens  and  tax  payers,  suing  on  behalf  of  themselves 
and  others  similarly  situated  to  restrain  the  illegal  diversion 
of  public  funds  by  a  Board  of  Supervisors  of  a  county,  and 
to  compel  the  restitution  of  such  funds  which  have  been 
illegally  diverted  and  lodged  in  the  hands  of  persons  not  en- 
titled thereto,  and  who  had  notice  of  the  wrongful  diversion, 
where  the  boards  themselves  will  not  act,  or  take  the  neces- 
sary steps  to  compel  the  restitution.  This  jurisdiction  of  equity, 
which  has  long  existed,  has  not  been  taken  away  by  pro- 
visions of  section  836  of  the  Code,  as  amended.  Courts  ol 
equity,  having  once  acquired  jurisdiction,  never  lose  it  be- 
cause jurisdiction  of  the  same  matter  is  given  to  courts  of 
law,  unless  the  statute  conferring  such  jurisdiction  uses  re- 
strictive or  prohibitory  words.    Johnson  v.  Black,  All. 

11.  Laches — Debts  of  Decedent — Lands  Devised — Latids  Descended. — ^If, 

in  a  suit  to  subject  testator's  lands  to  the  payment  of  his 
debts,  to  which  his  devisees  are  parties,  a  decree  is  rendered 
for  the  sale  of  lands  specifically  devised,  and  the  devisees 
neither  object,  nor  ask  the  court  first  to  sell  lands  not  de- 
vised, nor  to  be  indemnified  out  of  unsold  lands,  neither  they, 
nor  those  claiming  under  them,  will  be  heard,  years  after- 
wards, when  the  lands  have  passed  into  the  hands  of  other 
persons,  to  say  that  they  have  an  equity  to  have  made  good 
to  them,  out  of  such  other  lands,  the  loss  which  they  have 
sustained.     QiHnner  v.  Michael,  268. 

12.  Mvliifariousness — Criterion,— "No  general  and  invariable  rule  can 

be  laid  down  as  to  what  constitutes  multifariousness,  but 
each  case  must  be  determined  by  its  own  circumstances.  The 
criterion  by  which  courts  are  governed  is  convenience  in  the 
administration  of  justice.  If  the  bill  accomplishes  the  de- 
sired end  in  a  convenient  way  for  all  concerned,  and  the 
mode  adopted  is  not  so  injurious  to  any  one  as  to  render 
it  unjust  for  the  suit  to  be  maintained  in  that  form,  it  will 
not  be  deemed  to  be  multifarious.    Johnson  v.  Black,  ill. 

13.  Remedial  Statutes — Constmction—Sale  of  Lands  of  Persons  Under 

Disability. — The  statute  conferring  upon  courts  of  equity  juris- 
diction to  sell,  for  the  purpose  of  reinvestment,  the  lands  of 
persons  under  disability,  is  highly  remedial,  and  should  re- 
ceive a  liberal  construction  in  order  to  give  effect  to  the  in- 
tention of  the  Legislature  and  to  enhance  the  remedy.  Rkea 
V.  Shields,  305. 

14.  Sale  of  Lands  of  Persons  Under  Disabilitu — What  to  he  Sold. — In 

a  suit  in  equity,  brought  under  the  statute  for  the  sale  of 
lands  of  persons  under  disability,  the  practice  in  this  State 
for  many  years  has  been  to  sell  or  exchange  the  absolute 
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estate,  in  place  of  which  the  proceeds  of  sale,  or  the  subject 
in  which  they  are  invested,  or  for  which  the  property  is  ex- 
changed, are  held  upon  the  same  trusts  and  subject  to  the 
same  limitations  as  the  original  sale,  and  titles  have  been 
acquired  and  rights  have  become  vested  on  the  faith  of  this 
construction  of  the  statute  to  such  an  extent  that  it  would  be 
disastrous  to  hold  otherwise,  even  if  the  court  were  so  in- 
clined.    Rhea  v.  Shields,  305. 

See  Account;  EJstoppel,  1,  3;  Evidence,  9;  Fraud  and  Fraud- 
lent  Conveyances,  4;  Partition;  Quieting  Title,  1,  2; 
Reformation. 

ESCROWS. 

1.  Contracts — Delivery  to  Agent  of  Obligee — Escrow — Delirery  to  Officer 

of  Corporation. — Generally,  delivery  to  a  known  agent  of  the 
obligee  is  a  delivery  to  the  principal,  and  cannot  create  an 
escrow,  but  an  agent  of  a  grantee  or  obligee  is  not  neces- 
sarily incapacitated  by  force  of  his  agency  from  acting  as 
custodian  of  an  escrow,  and  he  may  become  such  custodian 
where,  under  the  circumstances,  of  the  case,  to  do  so  in- 
volves no  violation  of  duty  as  agent  of  the  grantee.  A  sealed 
instrument  for  the  benefit  of  a  corporation  may  be  deliv- 
ered in  escrow  to  one  of  its  officers.  Blair  v.  Security  Bank, 
762. 

2.  Sealed   Instruments — Delivery  in  Escrow — Notice  of   Conditions — 

Parol  Evidence. — A  sealed  instrument,  perfect  on  its  face,  can- 
not be  delivered  by  a  sole  obligor,  or  by  all  the  obligors  to 
the  obligee  on  condition.  The  delivery  in  such  case  is  valid, 
and  the  condition  void,  and  parol  evidence  will  not  be  re- 
ceived to  prove  the  condition.  If  delivered  by  one  obligor  to 
his  co-obligor  to  be  delivered  to  the  obligee  on  condition, 
and  the  co-obligor  notifies  the  obligee  of  the  condition,  the 
condition  is  valid,  but  if  he  fails  to  impart  such  notice  to  the 
obligee,  the  condition  is  void,  and  the  delivery  absoluter 
Blair  v.  Security  Bank,  762. 

3.  Sealed  Instruments — Escrow — Oood  Faith. — If  a  sealed  instrument, 

perfect  on  its  face,  is  delivered  in  escrow  to  a  third  person 
who  delivers  to  the  obligee  before  the  fulfilment  of  the  con- 
dition, such  delivery  is  ultra  tires  and  void.  The  good  or 
bad  faith  of  the  obligee  is  immaterial.  Blair  v.  Security 
Bank,  762. 

4.  Sealed  Instruments — Incomplete  on  Face — Conditional  Delivery. — If 

a  sealed  instrument  is  not  perfect  on  its  face,  the  instru- 
ment itself  affects  the  obligee  with  notice  of  its  incomplete- 
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ness  and  parol  evidence  may  be  received  to  annex  conditions 
to  the  delivery.    Blair  v.  Security  Bank,  762. 

See  Contracts,  7;    Evidence,  22. 
ESTOPPEL. 

1.  EquiinhU'   Estoppel — Defense   at    Lair    and    in    KqnUy — Concurrent 

Jnrisdit'tion. — The  defense  of  equitable  estoppel  is,  as  a  rule, 
as  available  in  courts  of  law  as  in  courts  of  equity,  and  the 
relief  is  as  full  and  as  adequate  in  the  one  as  in  the  other, 
and  where  the  two  courts  have  concurrent  jurisdiction  of 
the  subject-matter,  the  defense  must  be  made  in  that  one 
which  first  acquires  jurisdiction  except  in  those  cases  where 
the  jurisdiction  of  the  law  court  is  conferred  by  a  statute 
which  provides  otherwise.    Hoge  v.  Fidelity  t(c.  Co.,  1. 

2.  Equity — Estoppel — Demurrer — Assigning  Xew  Grounds  on  Appeal. — 

Where  a  bill  alleges  that  the  complainant  purchased  from  a 
father  a  tract  of  land  which  he  had  previously  conveyed  to 
certain  of  his  children;  that  the  complainant  knew  nothing 
of  the  existence  of  the  deed;  that  he  purchased  in  good  faith; 
and  that  the  purchase  was  made  with  the  knowledge,  ac- 
quiescence, and  consent  of  the  children,  this  is  sufficient  to 
estop  the  children  from  setting  up  the  conveyance  to  them 
against  such  purchaser,  and  the  fact  that  they  were  under 
age  cannot  be  set  up  for  the  first  time  in  the  appel1a4;e 
court — not  having  been  stated  among  the  grounds  of  de- 
murrer specifically  assigned  in  the  trial  court.  Va.  Iron  Co. 
V.  Roberts,  661. 

3.  Equity — Estoppel. — In  a  suit  to  set  aside  and  have  removed,  as  a 

cloud  on  the  title  of  complainant,  a  deed  made  by  a  father 
to  his  children,  the  fact  that  the  grantees  had  a  suit,  which 
their  father  had  brought  in  his  lifetime  to  obtain  title,  re- 
vived in  their  names  as  heirs  merely,  and  not  as  purchasers, 
does  not  estop  them  from  asserting  their  rights  as  pur- 
chasers in  the  present  suit.    Ya.  Iron  Co.  v.  R4}berts,  661. 

4.  Inconsistent  Position  in  a  Suit. — A  party  who  has  assumed  a  cer- 

tain position  in  a  cause  and  successfully  maintained  it  is 
precluded  from  thereafter  assuming  an  inconsistent  posi- 
tion, if  it  be  to  the  prejudice  of  one  who  has  acquiesced  in 
the  position  formerly  assumed  by  him.    Rhea  v.  Shields,  305. 

5.  Judgment  Set  Aside  by  Consent — Trial  of  Issues — Nunc  Pro  Tunc 

Orders. — Where  a  plea  and  statement  of  grounds  of  defense 
are  offered  by  one  of  several  defendants  and  received  by  the 
court  at  one  term,  but  the  order  of  the  court  at  that  term 
states  that  there  was  no  appearance  for  the  defendants,  and 
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gives  judgment  against  all  of  them,  and,  at  a  subsequent 
term,  by  agreement  of  parties  shown  by  the  record,  a  nunc 
pro  tunc  order  is  entered  showing  the  filing  of  said  statement 
of  defenses  and  special  plea,  and  issues  are  made  up  thereon 
and  tried,  treating  the  judgment  at  the  former  term  as  set 
aside,  the  plaintiff  is  thereafter  estopped  to  deny  that  such 
was  the  effect  of  the  mute  pro  tunc  order.  Rocky  Mount  Trust 
Co.  V.  Price,  298. 
6.  Sale  on  Request. — A  party  who  is  sui  juris  is  equitably  estopped 
from  objecting  to  the  validity  of  a  sale  made  at  his  own 
solicitation.     Rhea  v.  iihields,  305. 

Ske  Dower;   Eqiity,  11;   Judgments. 
EVIDENCE. 

1.  AchtUssihility — Admission^s  of  a  Manager  of  a  Corporation. — The  ad- 

mission of  the  manager  of  a  telephone  company,  made  while 
in  the  performance  of  his  duties,  that  a  wire  which  caused  a 
personal  injury  was  the  wire  of  his  company,  is  admissible 
in  evidence  against  the  company  in  an  action  brought  against 
it  to  recover  damages  for  the  injury.  Lynchburg  Telephone 
Co.  V,  Booker,  594. 

2.  Adtms.HihiUty — Specific   Objections. — ^Where    specific   objections    to 

the  reception^  of  evidence  are  properly  overruled,  it  can- 
not be  thereafter  assigned  as  error  that  the  evidence  was 
objectionable  for  other  reasons.  Richmond  Ice  Co.  v.  Crystal 
Ice  Co.,  465. 

3.  Adtnissibility — Weight.— It  is  for  th«  court  to  determine  what  evi- 

dence should  be  admitted,  and  for  the  jury  to  determine  the 
credibility  of  witnesses  and  the  weight  to  be  given  to  their 
testimony.     McCue's  Case,  870. 

4.  Christian  Character  to  Refute  Evidence  of  Profanity. — On  a  trial 

for  homicide,  evidence  of  the  character  and  habits  of  the 
deceased  in  not  using  vulgar  and  profane  language,  and  of 
his  general  good  character  and  church  membership,  is  not 
receivable  to  contradict  the  evidence  of  the  prisoner  that  the 
deceased,  when  approaching  him,  used  violent  and  profane 
language.     Bowles*  Case^  816. 

5.  Copies  of  Land  (Jrants — Absence  of  Seal  of  Conpmonwcalth. — Duly 

authenticated  copies  of  grants  of  land  from  the  Common- 
wealth, which  do  not  show  that  the  original  patents  were 
sealed  with  the  lesser  seal  of  the  Commonwealth,  may  be  re- 
ceived in  evidence  in  the  courts  of  this  State  for  the  reasons 
set  forth  in  Va.  Coal  d  I.  Co.  v.  Keystone  Co.,  101  Va.  723. 
HiAodasheU  v.  Krenning,  30. 

Vol.   cm — 134. 
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6.  CrosS'Examinatlon    of     Witness — Credibility, — ^For     the     purpose 

of  affecting  her  credibility,  an  attesting:  witness  to  the  will 
may  be  asked,  on  cross-examination,  if  she  had  not  united  in 
a  deed  with  her  husband,  who  was  sole  heir  of  the  testatrix, 
conveying  the  land  devised  by  the  will  to  a  third  person. 
Savage  v.  Bowen,  540. 

7.  Cross-Examination  of  Witness — Discretion. — The  latitude  permissi- 

ble in  the  cross-examination  of  a  witness  is  left  largely  to 
the  sound  discretion  of  the  trial  court  whose  ruling  will  not 
be  reversed  by  an  appellate  court  unless  that  discretion  has 
been  plainly  abused.    Worrell  v.  Kinnear  Co.,  719. 

8.  Defective  Machinery — Subsequent  Repairs. — In  order  to  rebut  evi- 

dence offered  by  defendant,  the  plaintiff  may  prove  the  con- 
dition of  defective  machinery  which  caused  the  injury  com- 
plained of  shortly  after  the  injury,  and  also  subsequent  re- 
pairs.   Va.  Wlieel  Co.  v.  Harris,  708. 

9.  Equity — Sale  of  Lands  Specifically  Devised — iMnds  Descended — Pre- 

sumption.— Where  lands  specifically  devised  have  been  sold  to 
pay  debts  of  testator  in  a  chancery  suit  brought  to  subject 
his  property  to  the  payment  of  his  debts,  there  is  a  strong 
presumption  that  the  lands  descended  to  the  heirs  have  been 
first  exhausted;  and,  in  the  case  in  judgment,  this  presump- 
tion is  strengthened  by  the  facts  disclosed  in  the  record  of 
the  suit  in  which  the  lands  were  decreed  to  be  sold,  to  which 
the  devisees  were  parties.    Gwinner  v.  Miclwcl,  268. 

10.  Experts — Discretion  of  Trial  Court. — Whether  a  witness  is  quali- 

fied to  testify  as  an  expert  is  largely  a  matter  in  the  discre- 
tion of  the  trial  court,  and  its  ruling  allowing  a  witness  to 
testify  will  not  be  disturbed  unless  it  clearly  appears  that  he 
was  not  qualified.     Savage  v.  Bowen,  540. 

11.  Experts — Qualification — Discretion  of  TiHal  Court. — The  question 

of  the  qualification  of  a  witness  to  speak  as  an  expert,  lies 
largely  in  the  discretion  of  the  trial  court,  whose  judgment 
will  not  be  reversed  unless  it  clearly  appears  that  the  witness 
WAS  not  Qualified.    Ixine  Bros,  d  Co.  v.  BoAiserman,  146. 

12.  Opinion  of  Expert — Matter  of  Common  Knowledge. — That  a  medical 

expert  was  permitted  to  express  an  opinion  upon  a  matter  of 
common  knowledge  is  harmless  error.    McCue^s  Case,  870. 

13.  Handwriting — Experts — Bankers  and  Clerks. — Bank   officers   and 

clerks  of  courts  of  long  experience  in  examining  and  com- 
paring signatures  and  writings,  may,  in  the  discretion  of  the 
trial  court,  give  their  opinions  as  to  whether  or  not  the  body 
of  a  will,  the  signature  thereto,  and  the  name  of  one  at- 
testing witness,  were  written  in  the  same  ink  as  the  name  of 
the  other  attesting  witness,  and  as  to  which  was  the  older 
writing.    Savage  v.  Botcen,  540. 
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14.  Impropet'  EofcluHan — IfistntdUm — Harmless  Error. — The  exclusion 
of  evidence  tending  to  show  that  it  was  not  the  duty  of  a 
conductor  to  do  a  particular  act  cannot  be  prejudicial  when 
followed  by  an  instruction  which  states  that,  as  a  matter  of 
law,  no  such  duty  devolved  upon  him.  Va.  d  8.  W,  R.  Co.  v. 
Bailey,  205. 

16.  Improper  Excluaiofh— Harmless  Error. — The  error  in  improperly 
permitting  a  witness  to  answer  a  question  which  was  ob- 
jected to  is  harmless,  where  other  evidence  on  the  identical 
point  was  subsequently  received  without  objection.  Va.  d  8. 
W.  R.  Co.  V.  BniUy,  205. 

16.  Leading   Questions — Appeal   and   Error — Harmless    Error. — When 

and  under  what  circumstances  leading  questions  may  be 
asked  is  a  matter  in  the  discretion  of  the  trial  court,  and,  as 
a  general  rule,  its  ruling  cannot  be  assigned  as  error;  but 
even  if  it  could  be,  it  would  not  be  reversible  error,  where, 
as  in  this  case,  no  injury  resulted  to  the  objecting  party. 
Norfolk  d  W.  R.  Co.  v.  Brif/ps,  105. 

17.  Mamifaeture  of  Goods — Costs — Fixed  Charges — Hoir  Ascertained — 

Evidence. — A  defendant  who  has  violated  his  contract  with  the 
plaintiff,  without  cause,  will  not  be  permitted,  under  the 
guise  of  determining  "fixed  charges,"  to  unduly  pry  into  the 
private  business  methods  of  the  plaintiff,  and  expose  them  to 
the  scrutiny  of  a  vigilant  competitor,  who  is  alleged  to  be 
back  of  the  breach,  when  such  charges  are  susceptible  of 
approximate  ascertainment  without  unnecessary  exposure  of 
the  plaintiff's  trade  secrets.  Such  charges  may  be  shown  by 
the  opinion  of  practical  men  having  experience  in  such  busi- 
ness.    WoiTell  V.  Kinnear  Co.,  719. 

18.  Master  and  Servant — Incompetent  Servants — Evidence. — Where  the 

declaration  alleges  that  the  plaintiff  was  one  of  the  ''Steel 
gang"  and  charges  that  his  injuries  were  inflicted  by  reason 
of  the  negligence,  incompetency  and  want  of  skill  of  the  de- 
fendants, their  agents  and  employees,  and  that  the  de- 
fendants' foreman  was  without  ordinary  competency  and  skill 
for  the  performance  of  his  duties,  it  is  error  to  refuse  to  per- 
mit the  foreman,  when  examined  as  a  witness  on  the  trial, 
to  answer  the  question:  "Did  you  assign  to  the  Steel  gang 
any  but  experienced  men?"  Lfinc  Bros,  d  Co.  v.  Bauserman, 
146. 

19.  Railroads — Coupling  Cars — Speed. — Where  the  gravamen  of  the 

charge  of  negligence  on  the  part  of  a  conductor  in  making  a 
coupling  is  that  he  permitted  the  engine  to  approach,  with  a 
dangerous  speed,  the  cars  to  which  the  coupling  was  to  be 
made,  and  that  it  was  his  duty  to  know,  not  the  exact  posi- 
tion of  those  cars,  but  to  have  such  a  reasonable  knowledge 
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of  their  situation  as  would  have  enabled  him  to  make  the 
coupling  with  safety,  it  is  not  error  to  refuse  to  permit  a  wit- 
ness to  answer  the  question,  "Would  it  or  not  be  the  duty 
of  the  conductor  to  know  the  exact  spot  at  which  the  cars  had 
been  left  to  which  he  was  going  back  to  couple,"  as  a  cate- 
gorical answer  would  have  been  misleading.  Va.  d  S.  W.  R. 
Co.  V.  Bailey,  205. 

20.  ffailroadA — Ncfjlipetit  Fires — Origin — Opinion  of  Wi4neJ(ft — Lending 

Questions. — A  witness  .who  has  testified  touching  a  fire  near 
the  right  of  way  of  a  railroad  company,  cannot  be  asked 
"whether  he  saw  anything  from  which  the  fire  could  have 
started  except  the  railroad,"  as  the  question  is  not  only  lead- 
ing and  suggestive,  but  calls  for  a  mere  opinion  of  the  wit- 
ness.   NorfolJc  4c  W.  /?.  Vo.  V.  Briggs,  105. 

21.  Res  Oestcr — Dying  Declaration — Heirsay. — On  a  trial  for  homicide 

the  statements  of  deceased  made  a  few  minutes  after  receiv- 
ing a  mortal  wound  are  admissible  as  part  of  the  res  geMa^. 
but  statements  made  six  hours  afterwards,  not  in  view  of  ap- 
proaching death,  are  mere  recitals  of  a  past  occurrence,  and 
are  not  receivable.  The  deceased  is  no  party  to  the  prosecu- 
tion, and  the  State  is  not  bound  by  his  recital  of  the  circum- 
stances of  the  homicide  not  receivable  as  a  dying  declara- 
tion, nor  constituting  part  of  the  res  gestw.    Bowles*  Case,  816. 

22.  Simple    Contracts — Conditional   Delivery. — Between    the    original 

parties  to  an  unsealed  contract,  whether  negotiable  or  not. 
it  is  always  competent  to  show  that  the  contract  was  deliv- 
ered to  the  payee,  or  to  any  other  person,  on  condition  that 
it  was  not  to  take  effect  except  in  a  given  event,  or  upon  a 
given  condition,  or  was  only  to  be  used  for  a  special  pur- 
pose.   Blair  v.  Security  Bank,  762. 

23.  Trial — Refecting  Evidence — When  Harmless. — ^When  evidence  Is  re- 

jected under  specifications  of  grounds  of  defense,  but  is  re- 
ceived under  the  general  issue,  the  defendant  is  not  preju- 
diced thereby.    Worrell  v.  Kinnear  Co.,  719. 

24.  Valuation — Goods  Destroyed  hy  Fire — Evidence  of  Value. — In   an 

action  to  recover  the  value  of  a  stock  of  goods  destroyed  by 
fire,  it  is  not  error  to  allow  the  owner,  in  the  absence  of  bet- 
ter evidence  of  value,  to  give  to  the  jury  an  estimate  of  the 
total  amount  of  his  purchases  since  he  occupied  the  location 
at  which  he  was  at  the  time  of  the  fire,  and  his  annual  sales 
from  the  same  date;  nor  to  allow  a  witness  to  give  his  valua- 
tion of  the  stock  destroyed,  based  upon  a  cursory  view  the 
day  before  the  fire,  not  made  with  any  purpose  of  valuation, 
nor  any  expectation  of  being  thereafter  called  on  to  esti- 
mate their  worth;  nor  is  it  error  to  allow  a  witness  to  state 
his  estimate  of  the  value  of  the  stock  seen  at  the  store  two 
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days  before  the  fire.  While  such  evidence  is  of  little  value, 
still  it  is  admissible.  The  owner  is  often  unable  to  produce 
direct  evidence  of  value,  and  he  can  only  be  required  to 
prove  value  by  the  best  evidence  attainable.  Norfolk  d  W. 
R.  Co.  V.  Briggs,  105. 

25.  Validity  of  a  Will — Enhanced   Value  of  Property  Deriscd. — Upon 

ihe  trial  of  an  issue  devisarit  vel  non,  where  the  sole  issue  is 

whether  or  not  the  controverted  writing  is  the  last  will  and 
testament  of  a  testator,  it  is  error  to  receive  evidence  tending 
to  show  the  enhanced  value  of  the  land  in  controversy  sinoe 
its  purchase  from  the  heir  of  the  testator.  Such  evidence  is 
irrelevant  and  calculated  to  divert  the  minds  of  the  jurors 
from  the  real  issue,     f^ai^ge  v.  Bowen,  540. 

26.  Impeachment  of   Witnesft — Foundation — Case  at   Bar. — A   witness 

having  stated  that  the  cost  of  steel  to  his  company,  under 
continuing  contracts,  was  three  cents  per  pound,  was  asked,  on 
cross-examination,  with  whom  his  company  had  said  con- 
tracts, which  question  was  objected  to,  and  the  witness  de- 
clined to  answer,  "for  the  protection  of  those  from  whom  he 
bought."  The  cross-examiner,  on  enquiry  from  the  court, 
stating  that  he  would  not  undertake  "to  show  that  the  wit- 
ness did  not  have  any  such  contracts,"  the  trial  court  was 
right  in  sustaining  the  objection  to  the  question,  as  its  only 
legitimate  object  was  to  lay  the  foundation  for  impeaching 
the  witness.     Worrell  v.  Kinnear  Co.,  719. 

27.  WitneHM — fmpeaehitnent — Foundation. — A  witness  may,  in  the  dis- 

cretion of  the  trial  court,  be  recalled  for  the  purpose  of  lay- 
ing the  foundation  to  contradict  him,  and  witnesses  may 
thereafter  be  introduced  for  that  purpose.  Much  latitude  of 
discretion  is  allowed  trial  courts  in  such  matters,  and  their 
action  will  not  be  reversed  except  for  palpable  error.  Savage 
V.  Bowen,  540. 

28.  Impeaching  One's  Oton   Witness — Prior  Inconsistent   Statements — 

Details  of  Statement. — In  proving  the  prior  inconsistent  state- 
ments of  a  witness  who  has  unexpectedly  proven  adverse  to 
the  party  calling,  the  party  is  not  restricted  by  the  pro- 
visions of  section  3351  of  the  Code  (1904)  to  proof  of  the 
fact  that  such"  statements  were  made,  but  may  give  in  evi- 
dence the  details  of  such  statements.     McCue*s  Case,  870. 

29.  Writtni  Contract — Reference  to  Verbal  Understanding. — Parties  to 

a  contract  for  the  sale  of  lumber  agreed  in  writing  "that  the 
lumber  at  the  mill  is  to  be  measured  and  shipped,  we  pay- 
ing one-half  of  the  costs  of  inspection  and  you  paying  the 
other  half,  as  per  our  suggestions  and  verbal  understanding; 
in  other  words,  the  lumber  is  to  be  measured  at  the  mill." 
Afterwards,  the  vendor's  duty  under  the  contract  to  deliver 
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the  lumber  was  assumed  by  a  defendant  who  failed  to  deliver 
the  lumber  in  consequence  of  a  disagreement  between  the 
parties  as  to  the  manner  in  which  it  was  to  be  delivered. 
Action  was  brought  to  recover  damages  for  the  breach,  and 
the  plaintiff  offered  to  show  a  verbal  agreement  between  the 
parties  to  the  original  contract  as  to  the  manner  in  which 
the  lumber  was  to  be  delivered. 

Held:  The  language  '*in  other  words,  the  lumber  is  to  be 
measured  at  the  mill"  shows  what  the  verbal  understanding 
between  the  parties  was,  and  the  evidence  offered  is  inad- 
missible.    Or\ent<il  L.  Co,  v.  Blades  L.  Co,,  730. 

See  Appeal  and  EiRhor,  5,  8;  Corporations,  1;  Criminal  Law, 
3,  14;  Custom;  Damages,  1;  EiJECTMEXT,  6;  Escrows,  1,  2.  4; 
Master  and  Servant,  8,  9,  15;  Pleading,  2;  Railroads,  8,  9; 
Slander;  Wills,  1,  2. 

EXECUTIONS.    See  Landlord  and  Tenant,  6. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Attontep  in  Fact — Excess  of  Power. — ^Where  an  attorney  in  fact  is 

authorized  to  sign  his  principal's  name,  as  surety  for  an 
executor,  to  the  "bond  required  by  the  court"  of  the  execu- 
tor, and  he  signs  the  name  to  such  bond,  which  contains 
some  provisions  not  required  by  law,  which  conditions  are 
severable  and  void,  this  is  not  in  excess  of  the  attorney's 
powers,  and  his  principal  is  bound.    Tost  v.  Ramey,  117. 

2.  Exevutors    and    Administrators — Bond    of    Executor — Unauthorized 

Conditions — Legal  Duress. — ^The  law  requires  a  bond,  with  cer- 
tain conditions,  to  be  executed  before  an  executor  is  allowed 
to  qualify  as  such,  and  where  such  bond,  with  sureties,  has 
in  fact  been  executed,  but  contains  severable  conditions  not 
required  by  law,  the  obligors  will  not  be  heard  to  say  that 
they  acted  under  legal  duress.  The  doctrine  of  legal  duress 
applicable  to  contracts  extorted  by  officers  under  color  of 
their  office  has  no  application  to  bonds  required  by  law. 
Tost  V.  Ramey,  117. 

3.  Statutory  Bonds — Condition  Xot  Authorized, — A  statutory  bond  is 

not  invalid  because  it  contains  some  provisions  or  conditions 
not  prescribed  by  the  statute.  It  is  void  as  a  statutory  bond 
as  to  the  provisions  and  conditions  not  authorized  by  law, 
but  so  far  as  it  complies  with  the  statute  it  may  be  en- 
forced as  a  statutory  bond,  if  the  authorized  and  unau- 
thorized provisions  and  conditions  can  be  severed.  Yost  v. 
Ramey,  117. 
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EXPERTS.    See  Evidence,  10,  11,  12. 
FINAL  DECREE.    See  Equity,   7;    Paktition. 
FIRES.    See  Evidence,  20;    Railboads,  4,   6,  6,  7,  8,  9. 
FRAUD  AND  FRAUDULENT  CONVEYANCES. 

1.  Canfe^ion  of  Judgment  by  Insolvent  Debtor^ — Speedy  Enforcement  of 

Judgment. — The  fact  that  an  Insolvent  debtor  confeeses  Judg- 
ment in  favor  of  his  father-in-law,  who  immediately  in- 
stitutes a  suit  in  chancery  to  enforce  his  judgment,  and 
causes  his  debtor's  land  to  be  sold  for  the  Judgment,  and  pur- 
chases the  land  at  less  than  the  amount  of  the  Judgment  is 
of  little  or  no  value  in  making  out  a  case  of  fraud  against 
the  parties.    Johnson  v.  Lucas,  36. 

2.  Contracts — Puffing — Dealer's  Talk. — Statements  by  a  manufacturer 

that  his  "bid  for  the  work  is  as  low  as  the  work  can  be  done 
for,  and  that  there  is  no  profit  in  it  at  that  price,"  are  mere 
expressions  of  opinion,  "dealer's  talk,"  and  not  such,  as  if 
proved  and  are  untrue,  will  invalidate  the  contract.  Worrell 
V.  Kinnear  Co.,  719. 

3.  Failure  to  List  Bond  for  Taxation. — The  failure  of  a  creditor  to 

list  for  taxation  a  bond  of  his  debtor  is  a  circumstance  tend- 
ing to  show  that  the  bond  was  not  then  in  existence,  but  its 
force  is  greatly  weakened  by  the  fact  that  many  tax  payers, 
either  through  ignorance  or  design,  fail  to  list  their  choses 
in  action  for  taxation.    Johnson  v.  Lucas,  36. 

4.  Fraudulent  Conveyance — Bill  to  Avoid — Proof — Suspicions. — Un- 

til the  facts  and  circumstances  relied  on  and  proved  to  es- 
tablish fraud  make  out  a  case  from  which  fraud  will  at  least 
be  presumed,  the  defendant  to  a  bill  to  set  aside  a  transaction 
as  fraudulent  is  not  required  to  explain  such  facts  and  cir- 
cumstances, although  they  are  not  altogether  free  from  sus- 
picion.   Johnson  v.  Lucas,  36. 

5.  Preference  by  an  Insolvent  Debtor. — In  the  absence  of  statute,  State 

or  Federal,  forbidding  it,  an  Insolvent  debtor  may,  without 
the  imputation  of  fraud,  prefer  one  creditor  to  another,  al- 
though the  preferred  creditor  may  know  that  the  preference 
will  have  the  effect  of  defeating  the  collection  of  other  debts. 
This  is  not  hindering  or  delaying  creditors  within  the  mean- 
ing of  the  statute  against  fraudulent  conveyances,  as  they 
have  no  right  to  a  priority.    Johnson  v.  Lucas,  36. 

6.  Relationship  as  a  Badge — Scrutiny  of  Trafisactions. — Relationship 

is  not  a  badge  of  fraud,  and  there  is  no  law  which  forbids 
persons  standing  in  near  relationship  of  consanguinity,  af- 
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flnlty,  or  business,  from  deciling  with  each  other,  or  which 
requires  them  to  conduct  their  business  with  each  other  dif- 
ferently from  the  manner  In  which  they  deal  with  other  per- 
sons, though,  when  fraud  is  charged,  their  dealings  with  each 
other  will  be  closely  scrutinized,  as  they  may  strengthen  a 
presumption  arising  from  other  circumstances.  Johnson  v. 
Lucas,  36. 

7.  Transaction fi  Brttreen  Husband  and  Wife — Presumption. — In  a  con- 

test between  the  creditors  of  an  insolvent  husband  and  his 
wife,  the  presumption  as  to  the  bona  fides  of  a  money  transac- 
tion between  the  husband  and  his  wife  is  against  the  wife, 
and  the  burden  is  upon  her  to  show  by  clear  and  satisfac- 
tory evidence  that  an  alleged  purchase  by  her  from  her  hus- 
'  band  was  made  in  good  faith,  and  that  the  consideration  was 
paid  by  her  out  of  her  separate  estate.    Rankin  v.  Goodicin,  81. 

8.  Undue  Influence — Conveyance  from  Parent  to  Child — Presumption — 

Case  in  Judyment. — Conveyances  from  parent  to  child  are  not 
guarded  with  a  jealous  eye,  but  are  generally  presumed  to  be 
free  from  suspicion,  and  the  party  who  claims  that  they  were 
procured  by  undue  influence  must  prove  that  actual  undue 
Influence  was  exercised.  It  will  not  be  presumed.  In  the 
case  in  judgment  a  conveyance  was  made  by  a  mother,  sev- 
enty-eight years  of  age,  to  two  of  her  daughters.  There  is 
considerable  disparity  between  the  consideration  stated  tn 
the  deed  and  the  value  of  the  property  conveyed,  but  the  deed 
contains  a  covenant  of  support  for  life,  secured  by  a  lien 
reserved.  There  was  no  mental  wealiness  other  than  that 
incident  to  the  age  of  the  mother.  The  deed  was  in  accord 
with  a  will  made  four  years  before,  and  which  has  since  been 
admitted  to  probate;  the  grantees  looked  after  the  affairs  of 
their  mother,  and  shielded  and  watched  over  her  with  af- 
fectionate interest  and  care,  and  there  was  no  proof  of  actual 
fraud  or  undue  influence.  Under  these  circumstances  the 
deed  should  be  upheld.     Rixey  v.  Rixey,  414. 

9.  Undue  Inflnenec — Presumption — Parent  and  Child. — There  is  no  pre- 

sumption of  invalidity  as  to  a  bond  executed  by  a  mother  to 
her  son  for  services  rendered  by  him  as  her  agent  eight  years 
prior  to  the  date  of  the  bond.  If  fraud  or  undue  influence  is 
relied  upon  as  a  defense,  it  must  be  proved  as  a  fact  as  in 
other  cases,  and  the  burden  is  on  the  party  alleging  it  Even 
a  gift  from  a  parent  to  a  child  is  not  presumed  to  be  invalid, 
though  It  may  be  shown  that  actual  undue  influence  was 
exercised.     Bunoell  v.  Biinaell,  314. 

See  Husband  and  Wife,. 2;  Limitation  of  Actions,  1;  Vendor 
AND  Purchaser,  1. 
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GROUNDS  OF  DBFENSE.    SsB  Bill  or  Exception. 
HUSBAND  AND  WIFE. 

1.  Custody  of  Infant  (Thildren — Case  at  Bar, — In  oontroversies  be- 

tween parents  over  the  custody  of  their  infant  children,  the 
supreme  and  paramount  consideration  is  the  welfare  of  the 
children.  While  the  father  is  the  natural  guardian  of  his 
infant,  and  has  a  paramount  right  to  their  custody,  this  right 
is  not  absolute  and  unconditional  like  the  right  of  property,. 
and  the  widest  discretion  rests  in  the  court,  whether  at  com- 
mon law  or  in  chancery,  to  do  what  is  best  for  the  welfare* 
of  the  children.  The  evidence  in.  this  case  fully  establishes- 
the  ability  of  the  father,  morally,  financially  and  in  every 
way  to  tenderly  care  for  and  raise  his  children,  and  his  para- 
mount right  to  their  custody,  and  the  welfare  of  those  chil- 
dren, both  demand  that  they  should  be  restored  to  his  con-^ 
trol.    Taylor  v.  Taylor,  750. 

2.  Fraudulent    Conveyances — Husband  and    Wife — Presumptions. — Pe-^ 

cuniary  transactions  between  husband  and  wife  are  to  be 
closely  scrutinized  in  order  to  ascertain  if  they  are  fair  and 
honest,  and,  in  a  contest  between  the  wife  and  the  creditors 
of  her  husband,  the  burden  is  on  the  wife  to  show  by  clear 
and  satisfactory  evidence  the  good  faith  of  the  transaction. 
The  presumption  is  in  favor  of  the  creditors,  and  not  in 
favor  of  the  wife's  title.  The  mere  holding  by  the  wife  of 
the  husband's  bond  is  not  sufficient  evidence  that  the  rela- 
tion of  debtor  and  creditor  was  established  between  them  at 
the  time  the  bond  bears  date.  In  this  case  the  evidence  falls 
short  of  these  requirements.    Kline  v.  Kline,  263. 

See  Fbaud  and  Fbaudulbnt  Contbtanobb,  7. 

IMMIGRATION   SOCIETIES. 

1.  Immigration  Societies— Construdion  of  Act  of  Incorporation — Oen-^ 
eral  and  Special  Powers — License  Tax. — Immigration  societies, 
organized  under  the  Act  of  March  5,  1894  (Acts  1893-'4,  p. 
723),  are  not  authorized  to  sell  lands  of  others  than  the 
members  of  the  society  without  paying  the  license  tax  re- 
quired by  the  Acts  of  March  16,  1903  (Acts  1902-'3-'4,  pp.  155, 
188).  The  object  of  such  societies,  as  declared  by  section  1 
of  the  Act  first  above  mentioned,  is  "to  advertise  for  sale 
and  to  sell  or  lease  the  lands  of  the  members  of  said  so- 
ciety," and  more  general  language  used  in  other  sections  of 
the  Act  will  be  so  construed  as  to  carry  out  the  declared 
object  and  intention  of  the  Legislature  in  enacting  the  stat- 

VoL.  cm — 135. 
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ute,  and  thus  reconcile  all  of  the  provisions  of  the  Act,  and 
render  it  harmonious  throughout.  Immigration  Society  t. 
Commonwealth,  46. 

INDEMNITY.    See  Damages^  1. 

INFANTS.    See  EJquity,  5,  14;   Husband  aito  Wife,  1. 

INSTRUCTIONS. 

1.  Covering  Whole   Cdse— Omitting   fJssetUial    View. — ^An   instruction 

which  undertakes  to  cover  the  whole  case  and  to  state  all 
the  circumstances  and  conditions  necessary  to  be  consid- 
ered by  the  jury  in  arriving  at  their  verdict,  and  which  omits 
an  essential  view  of  the  case,  is  erroneous.  Bowles*  Case, 
816. 

2.  Effect  of  Refusal. — Generally,  instructions  are  argued  before  the 

court,  in  the  absence  of  the  jury,  and  where  an  instruction 
has  been  refused  by  the  trial  court,  the  sole  question  to  be 
considered  by  this  court  is  whether  or  not  it  was  properly 
refused,  and  not  the  effect  of  its  refusal.    Bowles"  Case,  816. 

3.  Evidence  to  Support. — It  is  not  error  to  refuse  an  instruction  when 

there  is  no  evidence  to  justify  it.  Va.  dc.  Wheel  Co.  v.  Har- 
ris, 708. 

4.  Evidence  to  Support. — It  is  the  duty  of  the  trial  court,  upon  re- 

quest, to  give  an  instruction  if  the  evidence  tends  to  sup- 
port it.    Lynchburg  Telephone  Co.  v.  Booker,  594. 

5.  EiHdence  to  Support. — Where  there  is  evidence  tending  to  support 

a  plea  it  is  not  error  to  give  an  instruction  applicable  thereto 
that  correctly  propounds  the  law.  Rocky  Mount  Trust  Co. 
V.  Price,  298. 

6.  Evidence  to  Support. — When  there  is  evidence  tending  to  show 

that  the  name  of  an  additional  obligor  was  added  to  a  bond, 
after  its  completion  and  delivery  to  the  obligee,  with  the 
consent  of  the  obligee,  and  of  each  of  the  original  obligors, 
and  there  is  no  evidence  to  the  contrary,  it  is  error  to  in- 
struct the  Jury  to  find  for  one  of  the  defendants  on  his  plea 
of  non  est  factum,  if  they  believe  that  such  additional  obli- 
gor was  added  without  the  knowledge  or  consent  of  such  de- 
fendant, or  his  subsequent  ratification.  It  is  error  to  give 
an  instruction  predicated  on  a  view  of  the  case  unsupported 
by  any  evidence  in  the  record.  Rocky  Mount  Trust  Co.  v. 
Price,  298. 

7.  Evidence  to  Support. — An  instruction  is  to  be  read  in  the  light 

of  the  evidence  and  in  connection  with  other  instructions 
given  in  the  case,  and  if  when  so  read  there  is  any  evidence 
tending  to  support  it,  and  it  correctly  states  the  law,  it 
should  be  given.    Norfolk  d  W.  R.  Co.  v.  Cheatwood,  356. 
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8.  Fully  Iriietructed. — It  is  not  error  to  refuse  an  instruction  when 

the  jury  has  already  been  fully  and  correctly  instructed  on 
the  point  upon  which  the  instruction  is  asked.  McOue'a 
Case,  870. 

9.  Harmless  Error — Vrrdicts. — The  verdict  of  a  Jury  will  not  be  set 

aside  for  an  error  in  an  instruction,  if  the  court,  upon  look- 
ing at  all  the  instructions  as  a  whole,  can  see  that  the  case 
was  fully  and  fairly  submitted  to  the  Jury,  and  that  they 
could  not  have  been  misled  by  the  error.  Va.  Portland  Ce- 
ment Co.  V.  Luckf  427. 

10.  Harmless  Omission. — ^Where  the  allegation  of  a  declaration  and 

the  uncontradicted  testimony  of  the  plaintiff  is  that  the 
plaintiff  relied  upon  the  defendant's  promise  to  repair  de- 
fective machinery  whereby  the  injury  complained  of  was  in- 
flicted, the  fact  that  an  instruction  omits  to  state  that  the 
plaintiff  must  have  relied  on  such  promise  is  harmless  error. 
Ya.  dc.  Wheel  Co.  v.  Harris,  708. 

11.  Partial  View  of  Case. — An  instruction  which  takes  only  a  partial 

view  of  the  case,  and  omits  material  facts  essential  to  a 
proper  decision  of  the  case,  should  be  refused.  Johnson  v. 
Witt  Shoe  Co.,  611. 

12.  Plea  of  Non  Est  Factum — Case  at  Bar. — ^There  being  a  genera^ 

plea  of  non  est  factum,  as  well  as  a  special  plea  of  the  same 
nature  filed  in  this  cause,  it  was  error  to  instruct  the  Jury, 
under  the  evidence,  to  find  for  the  plaintiff,  unless  they  be- 
lieved that  the  obligation  sued  on  was  signed  on  a  particular 
day.     Blair  v.  Security  Bank,  762. 

See  Appeal  and  Bbrob,  9,  12,  14,  15,  16;   Criminal  Law,  15, 
16,  17,  18;   Evidence,  14;   Trial,  2. 

INSURANCE.     See  Reformation. 

INTERSTATE  COMMERCE.     See  Telegraph  and  Telephone  Com- 
panies. 

JUDGMENTS. 

1.  Judgments  and  Decrees — Conclusire  Effect — JuHsdhtion  of  Court. — 
Where  a  court  has  Jurisdiction,  both  of  the  parties  and  the 
subject  matter  of  litigation,  its  decree,  though  erroneous, 
is  conclusive  until  reversed  or  set  aside.  Rhea  v.  Shields, 
305. 

See  Church  Trustees,  1;  Dismissal  and  Non-Suit,  2;  Equity, 
8;   Trusts  and  Trustees,  2. 
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JURIES  AND  JURORS. 

1.  DisqiMliflcation — Friendship — Physician  and  Patient, — The  fact  that 

Jurors  in  a  civil  case  are  friends  of  the  plaintiff,  and  that 
he  is  their  family  physician,  does  not  per  se  disqualify  them 
from  sitting  in  the  case.  The  trial  court  must  determine 
from  all  the  facts  before  it  whether  or  not  a  Juror  is  com- 
petent In  the  absence  of  other  evidence,  his  statement  on 
his  voir  dire  that  the  relation  would  not  influ<tece  his  ver- 
dict is  sufficient  to  warrant  his  acceptance.  Ches.  d  O.  R.  Co, 
V.  Smith,  326. 

2.  Constitution  of — Irregularity  Cured  by  Verdict. — An  objection   to 

the  regularity  of  the  manner  of  summoning  and  constituting 
a  Jury  comes  too  late  after  verdict,  where  it  does  not  appear 
that  the  party  making  the  objection  was  injured  by  the  ir- 
regularity.   Cfuirlottesville  v.  Failes,  53. 

See  Csihinal  Law,  4,  20,  21,  22,  23. 

JURISDICTION.    See    Appearance;     Dismissal    and    Non-Suit,     3; 
Eqiuty,  8,  9;  Estoppel,  1. 

JUSTICES  OF  THE  PEACE. 

1.  Jurisdiction — Splitting  up  Claims — Consent — Judgment — Collateral 
Attack— Prohibition.— While  a  writ  of  prohibition  will  be 
awarded  to  prevent  a  Justice  of  the  Peace  from  taking  Juris- 
diction of  a  debt  in  exce^  of  one  hundred  dollars  which  has 
been  split  up  into  notes,  each  less  than  one  hundred  dollars,, 
all  of  which  are  due,  and  for  which  separate  warrants  are 
being  prosecuted  before  him,  yet  where  such  warrants  have 
proceeded  to  Judgment  before  the  Justice,  with  the  consent 
or  acquiescence  of  the  defendant,  such  Judgments  cannot  be 
thereafter  collaterally  assailed  by  third  persons.  This  result 
does  not  in  any  degree  Impinge  upon  the  maxim  that  con- 
sent cannot  give  Jurisdiction,  as  the  Justice  had  Jurisdiction 
over  the  amount  represented  in  each  Judgment.  Adams  v. 
Jennings,  579. 

See  Criminal  Law,  2. 

LACHES. 

1.  Tgnoranev  of  Rights. — ^Laches  cannot  be  imputed  to  tax  payers  for 
ignorance  of  the  fact  that  members  of  a  board  of  super- 
visors have  been  misappropriating  the  public  funds.  They 
have  the  right  to  assume  the  contrary,  and  although  the 
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books  of  the  Bupenrlsors  are  open  to  inspection,  no  duty 
of  inspection  rests  upon  the  tax  payers.  Laches  will  not  be 
imputed  to  one  who  is  innocently  ignorant  of  his  rights. 
Johnson  y.  Black,  477. 

LANDLORD  AND  TEJNANT. 

1.  Destruction  of  Buildinffs — "Tenant's  Purposes" — Ahaiement  of  Rent — 

Verdicts. — ^The  verdict  of  a  Jury,  refusing  to  allow  a  tenant 
compensation  for  the  loss  of  the  use  of  buildings  in  conse- 
quence of  the  destruction  of  a  wharf  on  the  leased  premises, 
will  not  be  disturbed  where  it  appears  that  the  premises 
were  leased  to  get  rid  of  a  rival  in  business;  that  they  were 
not  in  use  at  the  time  of  the  destruction  of  the  wharf,  and 
had  not  been  in  use  for  a  year  or  two  prior  to  that  time, 
and  were  not  used  thereafter  because  the  tenant  could  make 
more  money  by  not  using  them.  It  was  for  the  jury  to  say 
whether  "for  the  tenant's  purposes"  the  leased  premises  were 
diminished  in  value  by  the  destruction  of  the  wharf.  Rich- 
mond Ice  Co,  V.  Crystal  Ice  Co,,  465. 

2.  Destruction  of  Buildinffs — Abatement  of  Rent — Common  Lau>  Rule — 

Statute — What  Tenant  Must  Prove — Negative  Evidence. — At  com- 
mon law,  where  there  was  an  express  contract  to  pay  rent, 
no  reduction  of  rent  was  allowed  on  account  of  the  destruc- 
tion of  buildings  on  the  leased  premises,  but,  by  statute,  in 
this  State,  where  the  buildings  are  destroyed  without  fault  or 
negligence  on  the  part  of  the  tenant,  it  is  provided  that 
there  shall  be  a  reasonable  reduction  of  the  rent,  for  such 
time  as  may  elapse  until  there  be  again  upon  the  premises 
buildings  of  as  much  value  to  the  tenant  for  his  purposes 
as  what  may  have  been  so  destroyed.  To  come  within  this 
statute,  the  burden  is  on  the  tenant  to  show,  first,  that  the 
destruction  was  without  his  fault  or  negligence,  and,  second, 
that  the  value  of  the  leased  premises  for  his  purposes  was 
diminished.  It  is  immaterial  that  the  tenant  has  to  prove 
a  negative  as  the  existence  of  these  facts  is  necessary  to  the 
relief  asked.    Richmond  Ice  Co.  v.  Crystal  Ice  Co.,  466. 

3.  Lease  for  Term — Erection  of  Buildings — Reneuxil  of  Lease  on  Same 

Terms — Removal  of  Buildinffs. — ^Upon  a  lease  for  ten  years  at 
an  agreed  rent,  renewable  for  a  like  period  upon  the  same 
terms,  at  the  option  of  the  lessor,  upon  giving  six  months' 
notice,  where  the  contract  stipulates  that  the  lessee  shall 
erect  buildings  at  once,  and,  if  lessor  elects  to  terminate  the 
lease  at  the  expiration  of  the  first  term,  he  shall  pay  for  the 
buildings  at  valuation  made  by  arbitrators,  and,  if  he  fails 
to  pay  for  the  buildings,  the  lessee  shall  hold  as  tenant  from 
year  to  year  at  the  same  rent,  subject  to  the  ordinary  notice 
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to  terminate  the  tenancy  at  the  end  of  any  year,  at  which 
time  the  lessor  is  to  pay  as  aforesaid  for  the  buildings,  if 
no  notice  to  terminate  is  given  by  the  lessor,  and  the  lessee 
holds  for  more  than  a  full  second  term  of  ten  years,  the  lessor 
may,  upon  notice,  terminate  the  tenancy  and  recover  the 
leased  premises,  Including  the  buildings,  without  paying  for 
the  latter.  The  failure  of  lessor  to  give  the  six  monnths' 
notice  of  his  intention  to  renew  the  lease,  entitled  the  lessee, 
at  the  expiration  of  the  first  term,  to  decline  to  accept  the 
second,  and  to  demand  pay  for  his  buildings,  but  having 
failed  to  do  this,  and  having  enjoyed  the  leased  premises  for 
a  longer  period  than  the  second  term,  he  is  deemed  to  have 
waived  the  notice  required  of  the  lessor,  and  cannot  now 
claim  that  he  was  tenant  from  year  to  year  for  all  these 
years  and  claim  compensation  for  the  buildings.  Powell  v. 
Pierce,  526. 

4.  Option  to  Continue — Case  in  Judgment. — The  President  and  General 

Manager  of  a  company,  having  leased  its  property  for  one 
year,  with  the  privilege  of  continuing  the  lease  four  years 
longer,  and  having  taken  possession  of  the  property  under 
the  contract  and  remained  in  undisputed  control  thereof 
until  the  institution  of  this  suit,  which  was  more  than  two 
years  after  the  date  of  the  lease,  without  any  meeting  of  the 
stockholders  or  directors  in  the  meantime,  and  without  giv- 
ing notice  of  any  kind  to  the  lessor  of  an  intention  to  sur- 
render the  lease,  was  properly  held  to  have  exercised  his 
privilege  in  favor  of  continuing  the  lease  after  the  expiration 
of  the  first  year.    Triplett  v.  Fauver,  123. 

5.  Ordinary  Repairs. — ^Under  the  terms  of  the  contract  in  suit  it  was 

the  duty  of  the  tenant  to  make  ordinary  repairs  to  the  leased 
premises,  that  is,  such  repairs  as  would  have  to  be  made  to 
correct  wear  and  tear.  Richmond  Ice  Co.  v.  Crystal  Ice  Co., 
465. 
6.  Rent — Distress — Lery  of  Subsequent  Executions — A  Yearns  Rent — Code, 
Sec.  2791. — A  distress  warrant  for  rent  duly  issued  and  levied 
on  the  goods  of  a  tenant  found  on  the  leased  premises  has 
priority  over  executions  subsequently  issued  and  levied  on 
said  goods,  though  the  distress  be  for  more  than  a  year's 
rent,  provided  the  goods  are  distrained  within  five  years 
from  the  time  the  rent  becomes  due.  The  object  of  section 
2791  of  the  Code  was  to  protect  the  landlord  against  the  liens 
created  upon  the  property  upon  the  leased  premises  and  sub- 
ject to  distress,  after  the  tenancy  began,  by  providing  that 
liens  so  created  should  be  ineffectual  to  defeat  the  landlord's 
right  to  recover  for  one  year's  rent;  and  it  was  not  intended 
to  affect  the  right  of  the  landlord  to  distrain  for  rent  within 
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flye  years  from  the  time  it  became  due,  where  no  other  lien 
had  been  created  prior  to  the  time  the  distress  warrant  was 
Issued  and  levied.  Bprinkel  v.  Rosenheim,  185. 
7.  Use  and  Occupation  of  Land — Toitcs  Paid  6y  Occupani. — It  is  error 
to  charge  a  child  with  the  rental  value  of  his  parent's  land 
occupied  by  him  after  the  parent's  death,  without  giving 
him  an  opportunity  to  show  what  taxes  and  other  proper 
charges,  if  any,  paid  by  him  he  is  entitled  to  have  set-off 
against  the  use  of  the  land  during  that  period.  Bunoell  v. 
Burwell.  314. 

See  Eqiuty,  6. 

LBASE.    See  Landlord  and  Tenant. 

LIBERTY  OP  THE  PRESS.    See  Criminal  Law,  9. 

LICENSEES.     See  Railroads,  1,  15. 

LIMITATION  OP  ACTIONS. 

1.  Fraudulent   Conveyances — Actual   Fraud, — "Hie   limitation   of   fivft 

years,  prescribed  by  Code,  section  2929,  within  which  to 
bring  a  suit  to  set  aside  a  voluntary  conveyance,  has  no  ap- 
plication to  an  attack  on  a  conveyance  on  the  ground  of 
actual  fraud.    Kenney  v.  Craig,  158. 

2.  Motion  to  Quash  Process. — ^Whether  or  not  a  plaintiffs  remedy  for 

a  negligent  injury  is  barred  by  statute  of  limitations  cannot 
be  raised  by  a  motion  to  quash  the  process  In  the  case. 
Lane  Bros,  rf  Co.  v.  Bauserman,  146. 

3.  iitock  Subscription— When  Due—LimitaUon  of  AeUon^-Oase  at  Bar. — 

Where  stock  in  a  joint  stock  company  is  subscribed  for 
upon  the  following  terms  and  conditions,  as  set  forth  in 
the  prospectus,  to-wit:  "one  dollar  down  at  the  time  of  sub- 
scription, one  dollar  per  share  at  the  call  of  the  Board  of 
Directors,  and  one  dollar  per  share  every  sixty  days  there- 
after, if  needed,  until  the  whole  amount  Is  paid,"  and  the 
prospectus  provides  for  the  deferred  payments  to  be  made: 
"one  dollar  per  share  upon  the  call  of  the  Board  of  Direc- 
tors, and  one  dollar  per  share  every  sixty  days  thereafter 
until  by  a  sale  of  lots  of  the  company  such  payment  shall  be 
declared  unnecessary  by  the  Board  of  Directors,"  the  words 
"if  needed"  in  the  contract  of  subscriptions  are  to  be  read  In 
connection  with  the  prospectus,  and  when  so  read  they  do 
not  render  the  contract  conditional  as  to  the  deferred  in- 
stalments, but  make  them  payable  automatically  every  sixty 
days  after  the  first  call  by  the  Board  of  Directors,  until  fully 
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paid,  or  until  the  board  shall  declare  that  by  reason  of  the 
sale  of  lots,  farther  payments  are  unnecessary,  and  the  act 
of  limitation  begins  to  run  on  each  instalment  from  the  time 
it  becomes  due  and  payable.    Williams  v.  Matthews,  180. 

4.  Suit  hy  Counties  Against  Supervisors. — The  act  of  limitations  runs 
against  counties  and  other  subdivisions  of  the  State,  in  suits 
brought  by  them  to  recover  debts,  in  the  same  manner  and 
to  the  same  extent  as  against  natural  persons.  Supervisors 
of  counties  are  constructive  or  implied  trustees,  and  the 
statute  of  limitations  applied  to  actions  brought  against  them 
by  counties  to  compel  a  restitution  of  funds  diverted.  John- 
son V.  Black,  477. 

US  PENDBN3. 

X  Purchaser  Pendente  Lite — How  Affected, — ^A  purchaser  having  ac- 
tual or  constructive  notice  of  a  pending  suit  can  only  be  held 
chargeable  with  knowledge  of  the  facts  of  which  the  record 
in  the  suit,  as  it  existed  at  the  time  of  his  purchase,  would 
have  informed  him.  He  cannot  be  charged  with  knowledge 
of  facts  afterwards  brought  into  the  case.  Va,  Iron  Co.  v. 
Roberts,  661. 

2.  Purchaser  Pendente  Lite— Incidental  Equities  of  Co-Defendant. — A 

pendente  lite  purchaser  of  land  from  one  defendant  is  not 
charged  with  implied  notice  of  equities  between  the  co- 
defendants,  which  are  not  the  subject  of  litigation  between 
the  complainant  and  the  defendants,  and  which  do  not  in 
any  manner  affect  that  litigation,  but  appear  only  inciden- 
tally.   Ya.  Iron  Co,  v.  Roberts,  661. 

3.  Purchaser  Pendente  Lite — Rights  Acquired. — ^The  rule  that  a  per- 

son who  acquires  an  interest  in  land  involved  in  a  pending 
suit,  and  from  a  party  litigant,  takes  subject  to  the  rights 
of  the  parties  to  the  suit  as  finally  adjudicated,  and  is  con- 
cluded by  the  judgment  or  decree,  is  confined  in  its  operation 
to  giving  effect  to  the  judgment  or  decree  which  may  be 
rendered  in  the  suit  depending  at  the  time  of  the  purchase. 
Va.  Iron  Co.  v.  Roberts,  661. 

MALICIOUS  PROSECUTION. 

1.  Search  Warrant — Termination  of  Prosecution. — An  action  for  dam- 
ages lies  for  maliciously,  and  without  probable  cause,  pro- 
curing the  issuance  and  execution  of  a  search  warrant  for 
goods  alleged  to  have  been  stolen;  and  the  failure  to  find  the 
goods,  upon  the  execution  of  the  warrant,  is  a  termination 
of  that  proceeding.  No  other  trial  or  acquittal  is  necessary 
to  support  the  action  for  damages.    Spangler  v.  Booze,  276. 
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MASTER  AND  SERVANT. 

1.  Safe  Appliances — NegJifjnwe. — It  Is  not  negligence  to  fall  to  pro- 

vide a  "drip  cock"  for  the  throttle  valve  of  a  stationary 
steam  engine  which  Is  provided  with  a  cylinder  cock,  through 
which  accumulated  water  can  pass  In  safety  from  the  throttle 
valve,  and  which,  In  point  of  fact,  has  served  that  purpose 
for  many  years.    Moore  Lime  Co.  v.  Johnston,  84. 

2.  Defective  Machinery — Promise  to  Repair. — ^Where  a  servant  Is  In- 

jured by  defective  machinery  which  he  Is  induced  to  operate 
by  the  master's  orders,  coupled  with  a  promise  to  repair  the 
defect,  the  master  Is  liable,  unless  the  danger  is  so  manifest 
that  no  prudent  person  would  incur  the  risk;  and,  gener- 
ally, whether  the  continuance  in  the  service  and  the  use  of 
the  defective  machinery  amounts  to  such  negligence  as  to 
bar  recovery,  ought  to  be  submitted  to  the  jury  under  proper 
instructions  from  the  court.    Va.  dc  Wheel  Co.  v.  Harris,  708. 

3.  Use  of  Defective  Machine^/ — Care  Required. — The  care  required  in 

the  use  of  machinery  known  to  be  defective,  and  which  the 
master  has  promised  to  repair,  is  such  reasonable  care  and 
caution  as  a  prudent  man  would  exercise  under  the  same 
circumstances    Ya.  dc.  Wheel  Co.  v.  Harris,  708. 

4.  Defective  Machinery — Knowledge  of  Master — Direction  to  Use — As- 

sumption of  Risk. — ^The  presumption  is  that  a  master's  knowl- 
edge of  machinery  is  superior  to  that  of  the  servant,  and  if 
the  servant  complains  of  defects  which  the  master  refuses 
to  remedy,  and  directs  the  servant  to  continue  its  use,  the 
servant  has  a  right  to  presume  that  the  master  considers  the 
machinery  in  a  reasonably  safe  condition,  and  may  continue 
its  use  without  necessarily  assuming  the  risk,  unless  the  de- 
fect is  so  palapable.  Immediate,  and  constant  that  only  a 
reckless  man  would  use  it.    Va.  dc.  Wheel  Co,  v.  Harris,  708. 

5.  Safe    Machinery — Repairs — Personal    Duty    of    Master — Continuing 

Duty. — It  is  the  duty  of  a  master  to  use  ordinary  care  to 
furnish  reasonably  safe  machinery  for  the  use  of  his  servant, 
and  this  duty  is  not  only  a  personal,  non-assignable  duty, 
but  a  continuing  one  He  does  not  exempt  himself  by  simply 
making  repairs,  but  he  is  to  continue  to  use  ordinary  care 
to  see  that  his  machinery  is  reasonably  safe.  Va.  dc.  Wheel 
Co.  v.  Harris,  708. 

6.  Negligent  Injury — Burden  of  Proof. — ^The  negligence  of  a  master 

cannot  be  inferred  from  the  mere  occurrence  of  an  accident 
by  which  his  servant  is  injured  That  fact  alone  does  not 
raise  even  a  prima  facie  presumption  that  the  master  has 
been  guilty  of  negligence,  or  a  breach  of  duty  to  his  servant. 
Negligence  of  the  master,  in  such  case,  is  an  affirmative  fact 
to  be  established  by  the  injured  servant.    If  the  injury  may 

Vol.  cm— 136. 
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have  resulted  from  one  of  two  causes,  for  one  of  which  the 
master  is  responsible,  but  not  the  other,  the  servant  cannot 
recover;  neither  can  he  recover  if  it  is  just  as  probable  that 
the  injury  was  caused  by  the  one  as  the  other.  Moore  Lime 
Co.  V.  JohTiston,  84. 

7.  Out  of  Line  of  Employment — Duty  of  Master. — If  the  servant  is 

working  outside  the  scope  of  his  employment,  but  under  the 
direction  and  for  the  benefit  of  his  master,  greater  care  is 
required  of  the  master  in  giving  warning  of  danger  than  if 
he  was  working  in  the  regular  line  of  his  employment.  Va. 
Portland  Cement  Co.  v.  Luck,  427. 

8.  Dangerous  Place — Waminff — Evidence. — ^In  an  action  by  a  servant 

to  recover  for  injuries  inflicted  while  cleaning  out  a  "loaded" 
hole  in  a  stone,  which  he  alleges  he  did  not  know  was 
"loaded,"  evidence  of  the  absence  of  any  placard  or  other 
device  to  show  that  the  hole  was  "loaded"  is  receivable,  if  not 
to  show  negligence  of  the  master,  to  rebut  the  idea  of  con- 
tributory negligence  on  the  part  of  the  servant  in  working 
in  the  hole  in  the  face  of  such  danger  signal.  Lane  Bros, 
d  Co.  V.  Bauserman,  146. 

9.  Unsafe  Place — Evidence. — In  an  action  by  a  servant  to  recover  for 

injuries  alleged  to  have  been  inflicted  in  consequence  of  be- 
ing put  at  an  unsafe  place  to  work,  the  defendant  should  be 
permitted  to  show  that  the  place  was  originally  safe,  but  was 
rendered  unsafe  by  the  plaintiff's  actions  and  conduct. 
Lane  Bros,  d  Co.  v.  Batwerman,  146. 

10.  Safe  Place — Ticc-Princ^al — Admissions. — Ordinarily  the  foreman 

or  boss  of  a  gang  of  hands  employed  in  executing  the  mas- 
ter's orders  is  a  mere  fellow  servant  with  the  other  mem- 
bers of  the  gang,  but  if  he  is  discharging  a  non-assignable 
duty  of  the  master,  he  is  to  that  extent  a  vice-principal. 
One  of  these  non-assignable  duties  is  to  exercise  ordinary 
care  to  provide  a  reasonably  safe  place  in  which  the  servant 
is  to  work.  If  the  place  was  originally  safe,  but  has  become 
unsafe  during  the  absence  of  the  servant,  and  he  is  ignorant 
of  this  fact,  and  cannot  discover  it  by  the  exercise  of  ordi- 
nary care,  it  is  the  duty  of  the  master  to  inform  him  of  it, 
and,  in  his  absence,  this  duty  devolves  upon  the  foreman  of 
the  gang  as  a  vice-principal,  and  his  statements,  made  in  the 
presence  of  the  servant,  as  to  the  condition  of  the  premises, 
are  admissible  as  evidence  in  an  action  by  the  servant 
against  the  master  for  injuries  resulting  from  such  unsafe 
condition.    Lane  Bros,  d  Co.  v.  Bauserman,  146. 

11.  Unsafe    Place — Remaining    in    Service — Negligence,    Question    for 

Jury. — ^Where  the  evidence  is  conflicting,  or  there  is  any  room 
for  doubt  as  to  whether  a  servant  is  chargeable  with  negli- 


Va.]  Index.  1083 

gence  by  remaining  in  Benrice  after  knowledge  of  the  condi- 
tion of  the  instrumentalities  of  the  business,  it  is  for  the 
jury  to  determine  whether  a  man  of  ordinary  prudence  would 
have  regarded  it  as  negligent  to  perform  the  particular  ser- 
vice in  view  of  the  circumstances.  Va.  Portland  Cement  Co. 
y.  Luck,  427. 

12.  Unsafe  Place — Precaution  of  Servant — Negligence — Case  at  Bar. — 

If  the  danger  to  which  the  servant  is  exposed  through  the 
negligence  of  the  master  is  one  which  a  servant  of  ordinary 
prudence  would  believe  could  be  entirely  avoided  by  the 
use  of  certain  additional  precautions,  he  does  not,  by  contin- 
uing his  service^  lose  his  right  to  recover  for  damages  suf- 
fered by  him  while  using  such  precautions.  Whether  the 
servant  has  been  guilty  of  such  negligence  as  to  proximately 
cause  his  injury  is  a  question  for  the  jury.  In  the  case  at 
bar  the  servant  was  assigned  to  a  duty  which  necessitated 
his  rolling  a  truck  over  a  dangerous  hole  in  the  floor  of  a 
factory.  The  master  knew  of  the  hole  and  of  its  danger. 
Near  the  hole  was  a  board  which  seemed  to  fit  the  opening, 
and  had  apparently  been  used  for  that  purpose,  but  it  was 
not  safe  simply  to  lay  the  board  over  the  hole,  without  nail- 
ing it  down,  as  immediately  beneath  the  hole  a  large  screw 
ran  which  conveyed  cement  from  one  portion  of  the  building 
to  another,  and  this  was  liable  to  become  clogged,  and  to 
prize  up  the  covering.  This  fact  was  known  to  the  master 
but  not  known  or  communicated  to  the  servant.  The  ser- 
vant laid  the  board  over  the  opening,  and  while  rolling  the 
truck  over  it,  the  board  from  some  cause  moved,  and  his  foot 
passed  into  the  hole  and  came  into  contact  with  the  screw, 
which  inflicted  the  injury  for  which  this  action  was  brought 
The  jury  having  found  for  the  plaintiff,  this  court  refuses 
to  set  aside  the  verdict  as  contrary  to  the  ,evidence.  Va. 
Portland  Cement  Co.  v.  Luck.  427. 

13.  Two  Wap8  of  Doing  Work — One  Not  Knoum  by  Servant.— Where 

there  are  two  ways  of  doing  a  thing,  one  dangerous  and  the 
other  safe,  both  open  to  a  servant,  it  is,  as  a  rule,  the  duty 
of  the  servant  to  use  the  safe  way,  but  this  rule  does  not 
apply  where  the  servant  does  not  know  of  the  safe  way,  and 
it  is  not  pointed  out  to  him,  and  he  is  not  chargeable  with 
negligence  in  not  knowing  it.  Norfolk  d  W.  R.  Co.  v.  Cheat- 
wood,  356. 

14.  Unusual  Risks — Orditiary  Risks — Notice. — A  servant  is  not  pre- 

sumpUvely  chargeable  with  notice  of  a  peculiar  and  unusual 
state  of  things.  Reasonable  time  must  be  allowed  for  him 
to  learn  of  changes  in  the  situation.  He  is  presumed,  how- 
ever, to  be  aware  of  defects  which  are  perfectly  obvious  to 


1084  Index.  [103 

his  sight,  and  the  danger  of  which  is  apparent  to  any  person 
of  his  mental  capacity.  But  to  charge  him  with  notice  on 
this  ground,  the  defect  and  danger  must  be  unquestionably 
plain  and  clear,  so  that  if  he  did  not  see  it,  he  must  neces- 
sarily have  been  in  fault  Norfolk  d  W,  R.  Co,  v.  Cheat- 
wood,  356.  * 

15.  yi€€-Principal — Knowledge  of  Danger — Evidence. — Evidence  is  ad- 

missible which  tends  to  show  that  a  vice-principal  had  knowl- 
edge of  the  dangerous  condition  of  premises  in  which  he  pats 
hands  to  work.  In  the  case  at  bar,  the  boss  of  a  gang  of 
hands  engaged  in  quarrying  stone  was  held  to  be  a  vice- 
principal  while  discharging  certain  duties,  and  evidence  of 
the  refusal  of  some  of  the  hands  to  assist  in  cleaning  out  a 
hole  that  had  been  loaded  but  the  charge  in  which  had  not 
exploded,  was  received  to  show  that  the  boss  had  knowledge 
of  the  condition  of  the  hole  when  he  directed  it  to  be  cleaned. 
Lane  Bros,  d  Co.  v.  Bauserman,  146. 

16.  Violation  of  Rules — Knowledge  of  Master. — An  employee  will  not 

be  absolved  from  the  imputation  of  contributory  negligence 
for  violating  a  rule  of  the  master,  made  for  the  protection  of 
himself  and  others,  because  that  rule  is  habitually  disre- 
garded, unless  it  appears  (and  the  burden  is  on  the  plaintifr 
to  show  this)  that  it  was  done  with  the  knowledge  of  the 
master,  or  he  had  so  neglected  to  enforce  it  as  to  amount  to 
its  suspension.    Driver  v.  Southern  R.  Co.,  650. 

17.  Youthful  Employee — Negligence  in  Selection. — It  is  not  negligence 

to  employ  as  engineer  of  a  stationary  steam  engine  a  youth 
eighteen  years  of  age,  of  more  than  average  intelligence,  who 
for  more  than  a  year  prior  to  his  employment  as  a  regular 
engineer  had  been  put  in  charge  as  supernumerary,  and  fre- 
quently ran  the  engine  for  days  at  a  time,  and  who  displayed 
special  efficiency  in  operating  machinery.  Moore  Lime  Co.  v. 
JohHston,  84. 

See  Evidence,  18;  Railroads,  2,  10,  11,  12,  14,  20. 
MINES  AND  MINERALS.    See  Taxation,  1. 
MISREPREJSENTATIONS.    See    Fbaud    and    Fraudulent    Convbt- 

ANCB8,   2. 

MISTAKE.    See  Reforilation. 

MOTIONS.    See  Dismissal  and  Non-Suit,  2,  3;  LnoTATioNS  of  Ac- 
tions, 2. 

MOTIONS  FOR  JUDGMENTS. 

1.  Return  of  Notice — Computation  of  Timf^—Code,  Sec.  S211 — Manda- 
tory Provision. — Notice  of  a  motion  for  a  judgment  under  see- 
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tlon  3211  of  the  Code  must  be  returned  to  the  clerk's  office 
within  five  days  after  the  service.  In  computing  the  time  the 
day  of  service  is  to  be  counted,  as  prescribed  by  Code,  section 
8,  but  not  the  date  on  which  the  notice  is  returned,  hence  a 
notice  served  February  21st  and  returned  February  26th  is 
not  within  the  time  prescribed,  and  a  Judgment  by  default 
rendered  thereon  is  invalid.  The  provision  of  the  statute  is 
mandatory.    Swift  d  Co.  v.  Wood,  494. 

See  Time. 

MULTIFARIOUSNESS.    Sbb  Bqxtitt,  12. 

MUNICIPAL.  CORPORATIONS. 

1.  Sidetoalks — loe  and  Snow — Oa$e  at  Bar. — It  is  the  duty  of  a  munici- 
pal corporation  to  use  due  and  proper  care  to  see  that  its 
sidewalks  are  reasonably  safe  for  persons  exercising  ordinary 
care  and  prudence.  The  slipperiness  of  a  sidewalk,  occasioned 
by  ice  and  snow,  not  accumulated  so  as  to  constitute  an  ob- 
struction, is  not  ordinarily  such  a  defect  as  will  make  the 
city  liable  for  damages  occasioned  thereby,  and  where  a  tem- 
porary slipperiness  caused  by  sleet  is  the  proximate  cause  of 
an  Injury  complained  of,  there  can  be  no  recovery  against  the 
city.  In  the  case  at  bar,  the  plaintiff  was  injured  while  walk- 
ing rapidly  over  a  sidewalk  in  which  there  was  a  washout  or 
drain  extending  diagonally  across  it,  varying  in  depth  from 
six  inches  on  the  upper  side  to  a  foot  on  the  lower,  and  in 
width  from  eighteen  inches  to  two  feet  Sleet  and  snow  had 
fallen  the  night  before  the  injury.  The  sidewalk  at  the 
place  of  injury  was  not  per  se  dangerous,  but  was  in  a  reason- 
ably safe  condition  for  use  by  one  exercising  due  care;  and 
ice,  which  the  city  had  not  had  the  opportunity  of  removing, 
was  the  proximate  cause  of  the  injury.  It  was  held  that  there 
could  be  no  recovery.  Charlottesville  v.  Failes.  53. 
«  2.  Streets— Opening  to  Public  Use — Unimproved  Streets — Unsafe  Condi^ 
tion. — Where  a  street  In  a  city  has  been  dedicated  to  public 
use,  and  has  been  accepted  by  the  city  as  one  of  its  public 
streets,  and  is  In  daily  use  by  numbers  of  people,  including  a 
large  number  of  children,  with  the  full  knowledge  and  ac- 
quiescence of  the  city,  is  lighted  by  lights  maintained  at  the 
expense  of  the  city,  is  underlaid  by  a  sewer  pipe  owned,  con- 
trolled, and  maintained  by  the  city,  and  is  under  the  super- 
vision, management  and  control  of  the  city,  this  is  sufficient 
opening  of  the  street  to  the  public  to  render  the  city  liable 
for  an  injury  resulting  from  leaving  a  large  hole  open  and 
exposed  in  the  street,  although  the  street  was  not  improved 
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with  sidewalks,  or  otherwise  than  as  stated  above.  Newport 
News  V.  8cott,  794. 

3.  Streets — Unimproved — Unsafe     Condition — Negligence. — A     city     is 

liable  for  the  death,  by  drowning,  of  a  small  child  in  a  large 
hole  filled  with  water  knowingly  left  open  and  exposed  in  one 
of  its  unimproved  public  streets  in  use  by  the  public  as  stated 
above.    Newport  News  v.  Scott,  794. 

4.  Obstructing  City  Street — Ordinance — Temporary  ObstructUm. — A  city 

ordinance  which  imposes  a  fine  upon  any  person  who  shall 
place  any  portico,  porch,  door,  window,  step,  fence,  or  other 
projection  which  shall  project  into  any  street  of  the  city,  or 
who  shall  continue  such  an  obstruction  after  notice  to  remove 
it,  is  aimed  at  permanent  obstructions,  and  does  not  apply  to 
temporarily  putting  a  skid  across  a  sidewalk  to  unload  goods 
from  a  wagon  in  the  street  into  a  merchant's  storeroom. 
Oates  d  Son  Co.  v.  Richmond,  702. 

5.  General  Power  of  Taxation — Constitutional  Law — Ad  Valorem  Tax. — 

A  municipal  corporation,  with  a  general  power  of  taxation, 
must  decide  primarily  whether  a  particular  business  can  or 
cannot  be  reached  by  the  ad  valorem  system,  and  its  decision 
will  not  be  disturbed  by  the  courts,  except  in  case  of  plain 
departure  from  the  constitutional  requirement  The  fact  that 
the  State  taxed  the  property  of  a  company  on  the  ad  valorem 
basis  did  not,  under  the  Constitution  of  1869,  debar  a  munici- 
pal corporation,  having  a  general  power  of  taxation,  from  im- 
posing a  license  tax  on  the  same  company  for  the  privilege 
of  doing  business  within  its  limits.  Norfolk  <f  Western  R.  Co. 
V.  Suffolk,  498. 

6.  General  Power  of  Taxation — License  Tax  of  Railroad  Company. — A 

power  conferred  on  a.  municipal  corporation  to  require  a 
license  tax  for  "any  business,  trade,  occupation,  calling  or  any 
other  thing,"  for  which  the  State  does  or  may  require  a  ^ 
license,  is  a  general  power  of  taxation,  subject  only  to  such 
limitations  as  are  imposed  by  the  Constitution  of  the  State  or 
of  the  United  States,  and  under  it  a  municipal  corporation 
could,  under  the  Constitution  of  1869,  impose  a  license  tax  on 
a  railroad  company  doing  business  in  said  corporation.  It 
was  immaterial  that  the  railroad  company  was  obliged  to 
operate  its  road  through  the  corporation  in  order  to  dis- 
charge its  duties,  since  the  ordinance  imposing  the  tax  does 
not  make  its  payment  a  condition  precedent  to  the  right  of 
the  company  to  carry  on  its  business.  Norfolk  d  Western  R. 
Co.  V.  Suffolk,  498. 

See  Statutes,  5. 

NEGLIGENCE. 

1.  Burden  of  Proof.— The  party  alleging  negligence  must  establish 
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it  by  proof  sufficient  to  satisfy  reasonable  and  well-balanced 
minds.  The  evidence  must  show  more  than  a  probability  of 
a  negligent  act  The  facts  from  which  the  jury  can  determine 
whether  or  not  there  was  negligence  must  be  shown  by  com- 
petent evidence,  and  the  Jury  should  not  be  left  to  mere  con- 
jecture or  random  judgment  Norfolk  d  W.  R,  Co,  v.  Brigga, 
105. 

2.  Burden  of  Proof— Probability — Vase  at  Bar.— The  party  who  affirms 

actionable  negligence  must  establish  it  by  proof  sufficient  to 
satisfy  reasonable  and  well-balanced  minds.  The  evidence 
must  show  more  than  a  probability  of  a  negligent  act  More- 
over, if  the  injury  complained  of  may  have  resulted  from  one 
of  two  causes,  for  one  of  which  the  defendant  is  liable,  but 
not  for  the  other,  the  plaintiff  cannot  recover.  Neither  can 
he  recover  if  it  is  just  as  probable  that  the  damage  was 
caused  by  the  one  as  by  the  other.  In  the  case  at  bar  there 
was  a  total  failure  to  show  how  or  why  the  fire,  which  is  the 
foundation  of  the  action,  occurred.  Its  origin  is  a  matter  of 
uncertainty  and  conjecture,  with  the  probability  in  favor  of 
the  view  that  it  originated  from  the  engine  of  defendant  in 
error.    Chesapeake  d  0.  R.  Co.  v.  Heath,  64. 

3.  Escaping   Oas — Proximate   Cause — Superseding    Cause — Responsible 

Cau^e. — If,  owing  to  a  negligent  failure  properly  to  main- 
tain gas  mains,  illuminating  gas  escapes  into  an  abandoned 
sewer,  and  thence,  through  a  private  connecting  pipe,  into  a 
private  building,  killing  the  occupant,  the  negligence  in  per- 
mitting the  gas  to  escape  is  the  proximate  cause  of  the  death, 
unless  there  was  some  other  superseding  or  responsible  cause 
intervening  between  such  negligence  and  the  resulting  death. 
To  be  a  superseding  cause,  whether  intelligent  or  not,  it  must 
so  entirely  supersede  the  defendant's  negligence  that  it  alone, 
without  the  defendant's  negligence  contributing  thereto  in  the 
slightest  degree,  produces  the  injury.  To  be  a  responsible 
cause  it  must  be  the  culpable  act  of  a  human  being  who  is 
legally  responsible  for  his  act.    Richmond  v.  Oay,  320. 

4.  How  Charged — Ccwe  at  Bar. — A  charge  of  negligence  on  the  part 

of  a  defendant,  'though  general,  is  sufficient,  if  the  facts 
alleged  are  such  as  to  enable  the  court  to  say,  on  demurrer, 
that  if  proved  the  plaintiff  is  entitled  to  recover.  In  the  case 
at  bar,  the  house  of  the  plaintiff's  intestate  was  situate  on 
one  street  and  near  another,  under  both  of  which  the  de- 
fendant has  gas  mains.  The  first  count  stated  the  negligent 
escape  of  gas  from  the  pipes  under  one  of  these  streets;  the 
second  count  from  pipes  under  the  other  street,  and  the  third 
count  charged  the  negligent  escape  of  gas  from  defendant's 
pipes,  without  designating  the  street.    The  plaintiff  could  not 
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know  certainly  from  which  pipe  the  gas  escaped.  This  fact 
was  peculiarly  within  the  defendant's  knowledge,  and  hence 
the  third  count  was  sufficient.  Richmond  v.  Oay,  320. 
6.  Injwry  to  Infant^-Negligenoe  of  Mother. — ^Whether  or  not  it  ia 
contributory  negligence  on  the  part  of  a  mother  to  permit  her 
child,  four  and  one-half  years  of  age,  to  stray  from  her  house 
for  a  period  of  fifteen  minutes  into  the  streets  of  a  city, 
where  it  is  injured  or  killed,  is  a  question  for  the  Jury  under 
p'roper  instructions  from  the  court.  It  cannot  be  said  to  be 
negligence  as  a  matter  of  law.    Newport  News  v.  8cott,  794. 

6.  Proof  Required. — In  an  action  for  negligent  injury,  the  burden  is 
on  the  plaintiff  to  prove  the  negligence  alleged,  and  the 
evidence  must  show  more  than  a  mere  probability  of  negli- 
gence. It  is  not  sufficient  that  the  evidence  is  consistent 
equally  with  the  existence  or  non-existence  of  negligence^ 
There  must  be  affirmative  and  preponderating  proof  of  the  de- 
fendant's negligence.    Norfolk  &  W.  R.  Oo.  v.  Johnson,  787. 

7.  Question  of  Fact. — ^Whether  or  not  the  defendant  in  error  was 
guilty  of  contributory  negligence,  in  view  of  the  evidence,  in- 
volved questions  of  fact  which  were  for  the  exclusive  consld- 

j  ^  oration  of  the  jury,  and  their  verdict  cannot  be  disturbed. 

Richmond  P.  d  P.  Co.  v.  Bteger,  409. 

8.  When  a  Question  for  the  Jury — Case  at  Bar — Escaping  Qas. — ^Al- 
though deceased,  who  was  asphyxiated  by  illuminating  gas, 
may  have  known  that  gas  bad  been  escaping  in  other  iKurts 
of  the  house  than  the  room  occupied  by  her,  and  that  such 
gas  was  dangerous  to  human  life,  yet  if  efforts  had  been 
made  to  remedy  the  trouble,  and  there  is  evidence  tending 
to  show  that  no  gas  had  escaped  in  the  room  occupied  by  her, 
and  that  on  the  night  of  the  asphyxiation  no  gas  was  es- 
caping as  late  as  midnight,  the  question  whether  or  not  she 
was  guilty  of  contributory  negligence  in  occupying  her  room 
on  that  night,  or  in  not  taking  other  precautions  for  her 
safety,  is  one  for  the  jury.  Her  failure  to  do  so  was  not 
contributory  negligence  as  a  matter  of  law.  Richrnond  r. 
Qay,  320. 

See  Damages,  6;  EJlectricity,  2,  3;  Masteb  and  Servant,  1, 

6,  11,  12,  17;  Municipal  Corporations,  3;  Railroads,  1,  3, 

7,  13,  15,  18,  22;  Street  Railways,  2. 

NEGOTIABLE  PAPER. 

1.  Negotiable  Note—Pwrchaser  for  Value—Notice  of  Equities. — Where 
there  has  been  a  total  failure  of  the  consideration  of  a  nego- 
tiable note,  which  was  transferred  before  maturity  for  value, 
but  it  appears  that  such  holder  had  notice  of  every  fact  af- 
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fecting  the  transaction  as  between  the  original  parties  to  the 
note  at  the  time  of  the  transfer,  such  holder  is  affected  by  all 
the  equities  existing  between  the  original  parties  at  that  time. 
In  the  case  at  bar,  the  transferree  knew  the  note  was  given 
for  a  deferred  payment  on  a  lot  purchased  of  the  then  holder 
of  the  note;  that  there  was  a  prior  lien  on  the  lot  for  much 
more  than  its  value,  which  such  holder  was  endeavoring  to 
get  released,  and  that  unless  it  was  released  thete  would  be 
a  failure  of  the  consideration  of  the  note,  and  under  these 
circumstances  acquired  title  to  it.  Andrews  v.  Fidelity  dc. 
Co.,  196. 

NEW  TRIAL. 

1.  Failure  to  Receive  Evidence — When  Harmless. — A  new  trial  will  not 

be  granted  for  refusal  to  permit  certain  evidence  to  be  intro- 
duced when  substantially  the  same  evidence  was  received, 
without  objection,  at  a  later  stage  of  the  trial.  Worrell  v. 
Kinnear  Co.,  719. 

2.  Receiving  Illegal  Evidence — When  Harmless. — This  court  will  not 

reverse  a  judgment  because  of  the  action  of  the  trial  court 
in  receiving  illegal  or  improper  evidence,  where  it  appears 
that  the  case  was  otherwise  completely  made  out,  and  the 
illegal  evidence  did  not  and  could  not  have  affected  the  re- 
sult, nor  where  the  same  evidence  was  subsequently  given  in 
by  other  witnesses  without  objection.  Norfolk  Ry.  &  L.  Co. 
V.  Spratley,  379. 

See  Appeai>  and  Errob,  7,  10. 
NOTICE.    See  Motion  for  Judgment;  Time;  Vendor  and  Pibchaseb,  3 
NUISANCE.    See  Dead  Animals,  1. 
NUNC  PRO  TUNC  ORDERS.    See  Estoppel,  5. 
OFFICERS. 

1.  Superintendent  of  Poor — Appointment — Vacancies. — Under  Acts  1902- 
'3-'4,  p.  742,  authorizing  the  county  judge  to  appoint  a  Super- 
intendent of  the  Poor  upon  the  recommendation  of  the  Board 
of  Supervisors,  and  providing  that  he  may  reject  their  recom- 
mendation, and,  unless  the  board  recommends  another  suit- 
able person  within  thirty  days,  the  judge  shall  fill  the  ofllce 
by  his  own  appointment,  the  judge  has  no  power,  immediately 
upon  rejecting  an  application  and  before  the  expiration  of 
thirty  days,  to  make  an  appointment  of  his  own.     Courts 

Vol.  cut — 137. 
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have  no  power  to  appoint  to  office  except  as  provided  by 
statute,  and  this  must  be  strictly  pursued.  Chadduck  v. 
Burke,  694. 

2.  Superintendent  of  Poor — Afypointment — Vacancies — Holding  Over. — 

The  office  of  Superintendent  of  the  Poor  of  each  county  was 
extended  by  the  Gonstiution  until  January  1,  1904,  and  until 
the  successor  of  the  Incumbent  was  appointed  and  had  quali- 
fied, and  hence  there  could  be  no  vacancy  in  that  office  by 
failure  to  appoint  a  successor  of  the  incumbent  at  the  expira- 
tion of  his  fixed  term,  as  the  time  elapsing  after  January 
1,  1904,  is  as  much  a  part  of  the  term  of  the  incumbent  as 
that  elapsing  before  that  date.  The  vacancy  referred  to  in 
section  106  of  the  Act  of  December  18.  1904  (Acts  1902-*3-'#, 
p.  742),  is  a  vacancy  occurring  during  the  term  of  an  office, 
by  death,  resignation,  removal  and  the  like,  and  not  a  fail- 
ure to  appoint  a  successor  to  an  incumbent  who  is  to  hold 
until  his  successor  is  appointed  and  has  qualified.  In  the 
latter  case  there  can  be  no  vacancy.  Johnson  v.  Mann,  77  Va. 
265,  disapproved.    Chadduck  v.  Burke,  694. 

3.  Superintendent  of  Poor — Holding  Over — Vacancies — Appointm*mt  by 

Circuit  Court,— Vn^er  Act  of  March  15,  1904  (Code,  1904,  sec- 
tion 85),  Circuit  Courts  have  no  power  to  appoint  Superin- 
tendents of  the  Poor  until  1907,  except  to  fill  vacancies,  and 
there  is  no  vacancy  in  the  office  of  a  Superintendent  still  in 
office  who  was  appointed  prior  to  January  1,  1904,  and  whose 
term  was  to  continue  until  that  date  and  thereafter  until  his 
successor  was  appointed  and  had  qualified.  Chadduck  v. 
A  Burke,  694. 

OPTIONS.    See  (Contracts,  3,  11;  Specific  Performance;  Vendor  and 
Purchaser,  1,  2. 

PARENT  AND  CHILD.    See  Fraud  and  Fraudulent  (Conveyances.  8; 
Negligence,  5. 

PARTICULARS.    See  Bill  of  Exception;   Ejectment,  7. 

PARTIES.    See  Assumpsit,  5;   Quieting  Title,  1. 

PARTITION. 

1.  Suit  for  Partition — Costs — Sale  of  TMnd  for  Costs — Final  Decree. — 
In  a  suit  for  partition,  where  no  sale  is  necessary  and  none  is 
made  for  the  purpose  of  partition,  the  court  is  without  juris- 
diction to  sell  the  land  assigned  to  one  of  the  parties  to  sat- 
isfy his  share  of  the  costs  of  partition.  The  judgment  for 
such  costs  would  probably  be  a  preferred  lien  on  the  land. 
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but  would  have  to  be  enforced  like  other  judgment  liens  by 
a  bill  in  equity.  If  such  a  decree  could  be  held  to  bind  the 
parties  to  .the  suit,  it  certainly  would  not  bind  a  third  party, 
claiming  an  interest  in  the  land,  who  was  not  a  party  to  the 
suit,  and  had  no  notice  of  the  proceedings.  After  the  pur- 
poses of  the  suit  have  been  accomplished  and  costs  decreed, 
the  suit  is  ended.    Va,  Iron  Co,  v.  Roherts,  661. 

PAUPERS.     See  Officebs,  3. 

PAYMENTS.    See  Set-Offs. 

PEDDLERS.    See  Cbiminai.  Law,  10,  11,  25,  26,  27. 
PENALTIES.    See  Criminal  Law,  24. 
PERSONAL  INJURIES.    See  Damages,  5. 

PLEADING. 

1.  Allegation,  **Promise  to  Repair" — Breach,  "Refusal" — Demurrer. — 

Where  a  declaration  alleges  that  a  master  promised  to  repair 
defects  in  machineiT,  and  failed  and  refused  to  do  so,  the 
word  "refused"  will  be  held  to  mean  "did  not  comply  with." 
Va.  dc.  Wheel  Co.  v.  Harris.  708. 

2.  Allegation  and  Proof — Case  at  Bar — Object  of  Declaration. — A  plain- 

tiff cannot  allege  one  ground  of  negligence  in  his  declaration 
and  recover  upon  another.  An  allegation  that  a  common  car- 
ried did  not  safely  deliver  and  did  not  take  due  and  proper 
care  of  a  car  load  of  live  poultry,  is  not  supported  by  proof 
of  failure  to  have  plaintiff's  poultry  car  returned,  or  a  stock 
car  furnished.  The  object  of  the  declaration  is  to  set  forth 
the  facts  which  constitute  the  cause  of  action  so  that  they 
may  be  understood  by  the  defendant,  who  Is  to  answer  them, 
by  the  jury,  which  is  to  ascertain  whether  or  not  they  have 
been  established,  and  by  the  court,  which  is  to  render  its 
judgment.    Moore  v.  Baltimore  d  0.  R.  Co.,  189. 

3.  Allegation  and  Proof — Vaiiance. — ^Where  a  declaration  avers  that 

the  plaintiff  was  in  a  certain  street  of  a  city  when  injured  by 
an  electric  wire  of  the  defendant,  but  makes  no  averment  of 
the  precise  position  of  the  wire  which  inflicted  the  injury,  and 
the  evidence  shows  that  ^e  was  injured  by  a  wire  hanging 
down  through  a  tree  into  a  yard  adjacent  to,  but  not  in,  that 
street,  and  it  plainly  appears  that,  if  not  in  the  street,  the 
wire  was  in  such  close  proximity  to  it  as  to  have  inflicted  the 
injury  on  the  plaintiff  who  was  in  the  street,  there  is  no 
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variance  between  the  allegation  and  proof.  Lynchburff  Tele- 
phone Co,  V.  Booker,  594. 

4.  Bill  of  Particulars— Discretion  of  Trial  Court. — There  is  no  inflexi- 

ble rule  as  to  the  classes  of  cases  in  which  a  statement  of  the 
particulars  of  the  plaintiff's  claim,  or  of  the  defendant's 
grounds  of  defense,  will  be  required  under  section  3249  of  the 
Code,  but  it  rests  in  the  sound  discretion  of  the  trial  court, 
subject  to  review  if  its  action  is  plainly  erroneous.  Driver  v. 
Southern  R.  Co.,  650. 

5.  Declaration — Allegation  of  Dutu — Demurrer. — An  allegation  of  duty 

is  only  a  conclusion  of  law,  and  where  the  facts  alleged  show 
the  duty,  and  are  stated  with  sufficient  clearness  to  prevent 
surprise,  and  enable  the  court  to  proceed  upon  the  merits 
of  the  cause,  the  declaration  is  sufficient  Va.  rfc.  Wheel  Co. 
V.  Harris,  708. 

6.  Declaration — Demurrer. — A  declaration  is  sufficient  if  it  informs 

the  defendant  of  the  nature  of  the  demand  made  upon  hiiu, 
and  states  such  facts  as  will  enable  the  court  to  say  that  if 
the  facts  are  proved  as  alleged  they  establish  a  good  cause  of 
action.    Va.  do.  Wheel  Co.  v.  Harris,  708. 

7.  Declaration — Demurrer — Grounds  of  Demurrer. — A  demurrer  to  a 

declaration  as  a  whole  raises  the  question  whether  the  decla- 
ration sets  out  sufficient  matter  to  sustain  the  action,  and  if 
there  are  several  counts  in  the  declaration,  and  any  one  of 
them  is  good,  the  demurrer  should  be  overruled;  and  the  fact 
that  the  assignment  of  causes  of  demurrer  applies  to  the  bad 
counts  as  well  as  to  the  good  will  not  affect  the  result,  as  it 
does  not  enlarge  the  scope  of  the  demurrer.  Va.  dc.  Wheel 
Co.  V.  Harris,  708. 

8.  Declaration — Sufficiency — Denvurrer. — If  a  declaration  is  sufficient 

to  inform  the  defendant  of  the  nature  of  the  demand  made 
upon  him,  and  states  sufficient  facts  to  enable  the  court  to 
say  that  if  the  facts  stated  are  proved,  the  plaintiff  is  entitled 
to  recover,  it  is  good  on  demurrer.  Va.  Portland  Cement  Co. 
V.  Luck,  427. 

9.  Demurrer. — A  demurrer  admits  all  facts  well  pleaded,  but  not  the 

pleaders'  conclusions  of  law  based  thereon  which  he  has  in- 
troduced into  his  pleading.    Trumho  v.  Fulk,  73. 

10.  Depositions — Waiver. — ^The  mere  taking  of  depositions  in  a  cause 

which  has  not  been  set  for  hearing,  cannot  be  considered  as  a 
waiver  of  any  rights  parties  may  have  on  mere  questions  of 
pleading.  Price  v.  Marks,  18. 
^  IL  Foreign  Corporations — Failure  to  Comply  With  Code,  Section  J 104 — 
How  Pleaded. — In  an  action  for  breach  of  contract,  if  the 
defendant  relies  upon  the  fact  that  the  plaintiff  is  a  foreign 
corporation  and  has  not  complied  with  the  provisions  of  sec- 
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tion  1104  of  the  Code,  relating  to  such  companies,  the  defense 
(plea  or  statement)  is  fatally  defective  if  it  does  not  specify 
the  particular  in  which  it  has  failed  to  comply  with  the  stat- 
ute. Worrell  v.  Kinnear  Co.,  719. 
12.  Plea  of  Kon  Est  Factum  Sustained  as  to  One  Defendant — Effect  on 
Other  Defendants. — The  plea  of  non  est  factum  to  an  ac- 
tion on  a  joint  and  several  bond  for  the  payment  of  money, 
when  sustained,  bars  the  action  only  as  to  the  defendant  who 
pleads  it,  and  does  not  afFect  the  liability  of  the  other  de- 
fendants.   Rocky  Mount  Trust  Co.  v.  Price,  298. 

See  Assumpsit,  3,  4;   Custom;   New  Trial,  1;    Trespasser. 
PLEDGE.     See  Corporations,  5. 

PRIVILEGED  COMMUNICATIONS.     See  Slander,  1,  2,  3. 
PROCESS. 

1.  Defects — Motion  to  Quash — Wairer. — A  motion  to  quash  a  summons 

based  upon  a  ground  which  is  in  bar  of  the  action  is  a  waiver 
of  all  defects  in  the  summons  and  the  return  thereon.  Lane 
Bros,  d  Co.  v.  Bauserman,  146. 

2.  Defects — Motion  to  Quash — Wairer. — ^if  process  be  illegally  issued 

or  executed,  the  validity  of  such  process  or  return  may  be 
raised  by  a  motion  to  quash,  as  well  as  a  plea  in  abatement, 
but  if  such  motion  be  not  made  and  disposed  of  before  appear- 
ing to  the  action,  or  before  taking  or  assenting  to  a  continu- 
ance, the  party  is  taken  to  have  waived  all  defects  in  the 
process,  and  the  return  thereon.  Lane  Bros,  d  Co.  v.  Bauser- 
man,  146. 

PROFITS.     See  Damages,  4. 

PURCHASER.    See  Lis  Pendens,  1,  2,  3;   Vendor  and  Purchaser. 

QUIETING  TITLE. 

1.  Bill  hy  Equitable  Oirner — Adverse  Claimant  in  Fossssion — Complete 
Relief. — The  equitable  owner  of  land,  out  of  possession,  can- 
not, on  a  bill  filed  to  obtain  the  legal  title,  unite  one  in 
possession  of  the  land  under  a  tax  deed,  with  whom  he  is  not 
in  privity  and  against  whom  he  asserts  no  equity,  and  test  the 
validity  of  his  deed  under  a  claim  of  removing  a  cloud  on  the 
title.  The  possession  of  the  purchaser  under  the  tax  deed  is 
good  against  all  the  world  except  the  true  owner.  The  equi- 
table owner  can  turn  such  purchaser  out  of  possession  only 
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upon  the  strength  of  the  legal  title  which  he  must  first  ac- 
quire, and  when  he  acquires  it,  his  remedy  is  at  law.  Where 
no  equity  is  alleged  against  such  purchaser,  and  the  claim 
is  purely  legal,  the  suit  is  not  one  in  which  a  court  of  equity, 
having  acquired  jurisdiction  for  one  purpose,  will  go  on  and 
administer  complete  relief.  Glenn  v.  West,  521. 
2.  Title  of  Complainant — Possession, — To  maintain  a  bill  to  remove 
a  cloud  on  the  title  to  land,  the  complainant  must  have  a  clear 
legal  and  equitable  title  to  the  land,  and  be  in  possession.  A 
person  out  of  possession  cannot  maintain  such  a  bill  whether 
his  title  is  legal  or  equitable;  for  if  his  title  is  legal,  he  has 
a  plain,  adequate,  and  complete  remedy  at  law,  by  action  of 
ejectment,  and  if  it  is  equitable,  he  must  acquire  the  legal 
title  and  then  bring  ejectment.    Glenn  v.  West,  521. 

QUO  WARRANTO. 

1.  When  Writ  Airardcd—Whtn  Returnable— ^'Nea-t  Tfrm**— Special 
Term. — While  a  petition  for  a  writ  of  quo  warranto  may  be 
filed,  and  the  writ  be  awarded  in  the  vacation  of  a  circuit 
court,  the  writ,  when  awarded,  is  returnable  to  the  next  term 
of  the  court;  and  the  words  "next  term,"  as  used  in  section 
3024  of  the  Code,  mean  the  next  regular  term.  The  provis- 
ions of  section  3062  of  the  Code,  declaring  what  cases  and 
controversies  may  be  heard  at  a  special  term,  do  not  embrace 
a  writ  of  quo  warranto  issued  since  the  last  regular  term  of 
the  court  and  made  returnable  to  the  next  term.  Siultz  v. 
Pratt,  536. 

RAILROADS. 

1.  Adult  Walking  on  Track — Presumption — yegligcm-e — Case  at  Bar. — 
A  railroad  track  is  itself  a  warning  of  danger,  and  a  person 
going  upon  it  is  bound  to  listen  and  keep  a  lookout  in  each 
direction  for  approaching  trains.  An  engineer  has  the  right 
to  presume  that  an  adult  on  the  track,  in  the  apparent  pos- 
session of  all  his  faculties,  will  get  off,  and  the  company  is 
not  liable  for  an  injury  inflicted  on  a  licensee  walking  on 
the  track,  unless  it  appears  that  after  the  servants  of  the 
company,  in  the  exercise  of  ordinary  care,  could  have  dis- 
covered that  he  was  not  going  to  get  off  the  track,  they  could 
have  avoided  the  injury.  In  the  case  at  bar  a  licensee  looked 
and  listened  before  going  on  the  track,  but  apparently  not 
afterwards,  and  after  walking  a  very  short  distance  was 
struck  by  a  train  and  injured,  and  there  is  no  evidence  tend- 
ing to  show  that  after  the  discovery  by  the  railroad  company. 
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not  of  his  position  but  of  his  peril,  it  omitted  to  do  anything 
in  its  power  to  avert  the  accident.  Under  these  circumstances 
there  can  be  no  recovery.    Savage  v.  Southern  R.  Co.,  422. 

2.  Conductor — Vice-Principal — Injury  to  Fireman — Concurrent  Negli- 

gence of  Conductor  and  Brakeman. — The  conductor  of  a  rail- 
road train  is  a  vice-principal  of  his  crew,  and  for  an  injury  in- 
flicted on  a  fireman  of  his  train,  in  consequence  of  the  con- 
current negligence  of  the  conductor  and  of  a  brakeman,  the 
company  is  responsible  as  though  it  alone  were  guilty.  Va. 
d  8.  W.  R.  Co.  v.  Bailey.  205. 

3.  Employer's   Liability   Act — Contributory   Negligence — Constitutional 

Provision. — The  provision  of  the  Constitution  and  of  the  Act 
of  Assembly,  that  knowledge  by  a  railroad  employee  of  defec- 
tive or  unsafe  machinery,  ways,  appliances  or  structures, 
shall  be  no  defense  to  an  action  for  an  injury  caused  thereby, 
does  not  destroy  the  defense  of  contributory  negligence,  but 
merely  abrogates  the  previously  existing  rule  on  that  sub- 
ject, which  forbade  recovery  if  he  knowingly  used  defective 
machinery,  and  declares  that  such  knowledge  shall  not  of 
itself  bar  a  recovery  Such  knowledge,  however,  is  still  a 
very  important  factor  in  determining  whether,  with  the 
knowledge  the  employee  had,  and  in  view  of  all  the  evidence 
in  the  case,  he  used  that  degree  of  caution  required  in  his 
situation,  with  reference  to  the  appliances  causing  his  in- 
jury.   Norfolk  d  W.  R.  Co.  v.  Cheatwood,  356. 

4.  Fires — Case  at  Bar — Umisttal  Speed — Dry  Season — Demurrer  to  Evi" 

dence. — Where  fire  is  set  to  a  frame  building  near  a  railroad 
by  sparks  emitted  from  engines,  and  it  appears  that  an  ordi- 
nary freight  train  propelled  by  two  engiues  ran  past  the 
building  on  an  up  grade,  at  twice  the  schedule  time,  emitting 
an  unusual  quantity  of  sparks  and  cinders;  that  the  season 
was  very  drj%  and  a  strong  wind  was  blowing  directly  to- 
wards the  building  from  the  passing  engines,  and  it  does  not 
appear  that  the  speed  adopted  was  a  necessity  to  the  rail- 
way service,  or  a  duty  owing  by  the  railroad  company  to 
its  patrons  or  the  public,  it  is  for  the  jury  to  say  whether, 
under  all  the  circumstances,  there  was  negligence  on  the 
part  of  the  company  In  the  operation  of  its  engines,  and  as 
a  jury  might  so  find.  It  is  the  duty  of  the  court,  on  a  de- 
murrer to  the  evidence  by  the  railroad  company,  to  decide 
accordingly.    Norfolk  tf  \V.  R.  Co.  v.  Fritts,  687. 

5.  Negligent  Fires— Rate  of  Speed  Remote  from  F/re.— Evidence  as  to 

the  speed  of  the  train  at  a  point  a  mile  and  a  half  or  two 
miles  from  the  place  at  which  the  fire  Is  alleged  to  have 
been  set  out  by  the  engine  is  Irrelevant.  Norfolk  d  W.  R. 
Co.  V.  Briggs,  105. 
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6.  Fires — Dry  Seasons — Increased  Care. — It  is  the  duty  of  a  railroad 

company  to  exercise  every  reasonable  precaution  to  avoid 
injury  to  others  by  scattering  fire  along  its  right  of  way, 
and  when  the  danger  of  doing  such  injury  is  increased  by 
the  nearness  of  wooden  buildings  to  its  track,  the  accumula- 
tion of  combustible  material  on  or  near  its  land,  the  dry- 
ness of  the  season,  and  the  direction  and  velocity  of  the 
wind,  greater  caution  is  required  than  when  such  conditions 
do  not  prevail.    Norfolk  d  W.  R.  Co.  v.  Fritts,  687. 

7.  Fires — Improved  Appliances — Competent   Servants — Careful   Opera- 

tion.— ^Where  it  is  established  that  a  fire  was  set  out  by  the 
engines  of  a  railroad  company,  the  company  is  presumptively 
chargeable  with  negligence,  and  must  assume  the  burden  of 
proving  that  it  had  availed  Itself  of  the  best  mechanical 
contrivances  and  inventions  in  known  practical  use,  to  pre- 
vent the  burning  of  property  by  the  escape  of  fire,  and  had 
exercised  and  observed  every  reasonable  precaution  in  se- 
lecting competent  employees,  and  in  operating  its  trains. 
Norfolk  d  W.  R.  Co.  v.  FHtts,  687. 

8.  Negligent  Fires— Identification  of  Engine— Other  Fires  Evidence. — 

In  an  action  to  recover  damages  for  a  fire  set  out  by  an 
engine  of  a  railroad  company,  after  the  plaintiff  has  identi- 
fied with  certainty  the  engine  alleged  to  have  communicated 
the  fire  complained  of,  it  Is  not  admissible  to  introduce  evi- 
dence of  other  fires  communicated  along  the  company's  right 
of  way  without  first  showing  that  the  other  fires  were  set 
out  from  the  engine  in  question.  If  the  injury  complained 
of  is  shown  to  have  been  caused  or  could  only  have  been 
caused  by  a  known  and  identified  engine,  the  evidence  should 
be  confined  to  the  condition  of  that  engine,  its  management 
and  practical  operation.    Norfolk  d  W.  R.  Co.  v.  Briggs,  105. 

9.  Negligent  Fires — Fires  Set  hy  Engines  of  Other  Companies.— In  an 

action  against -a  railroad  company  to  recover  damages  for  a 
negligent  fire  set  out  by  one  of  its  engines,  evidence  of  other 
fires,  in  the  same  vicinity,  set  out  by  duly  equipped  engines 
on  the  lines  of  other  railroad  companies  is  irrelevant.  Nor- 
folk d  W.  R.  Co.  V.  BHggs,  105. 

10.  Master  and  Servant — Railroads — Dangerous  Place — Notice — Negli- 

gence. — A  servant  who,  in  the  due  course  ol  his  employ- 
ment, has  frequently  ridden  on  the  side  of  tenders  of  engines 
which  passed  very  close  to  a  sand-house  standing  near  the 
track,  having  barely  room  enough  for  his  body  between  the 
tender  and  the  sand-house,  is  not  chargeable  with  negligence 
for  riding  in  a  like  position  on  a  wider  tender  of  different 
construction,  unless  he  knew,  or  by  the  exercise  of  reason- 
able and  ordinary  care,  ought  to  have  known,  It  was  wider 
and  of  different  construction.  Norfolk  d  W.  R.  Co.  v.  Cheat- 
wood,  356. 
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11.  Master  and  ^errant — Railroads — Conductor — Superitr  Offker. — The 

conductor  of  a  freight  train  is  a  superior  oflBcer  to  the  resi- 
due of  his  crew,  and  they  are  subject  to  his  orders,  and 
have  the  right  to  assume  that  he  will  discharge  his  duties 
in  a  careful  manner,  and  In  the  usual  and  ordinary  way. 
Va.  d  S.  W.  R.  Co.  V.  Bailey,  205. 

12.  Master  and  Servant — Risks  Assumed  by  Fireman. — A  fireman  on 

a  locomotive  engine  only  assumes  the  ordinary  and  usual 
risks  Incident  to  such  an  employment.  Va.  d  8.  W.  R.  Co. 
V.  Bailey.  205. 

13.  Railroads — Xeglii/enee — Injured  Person  Found   Near   Track. — The 

mere  fact  that  a  person  is  found  near  a  railroad  track  in  an 
injured  condition  is  not  sufficient  to  establish  actionable 
negligence  on  the  part  of  the  railroad  company.  8o.  Rail- 
way Co.  V.  Bock,  778. 

14.  Non-Assignable  Duties — Make  up  of  Trains — Unauthorized  Change 

by  Conductor. — The  duty  to  properly  "make  up"  a  train  for 
a  trip  is  one  of  the  non-assignable  duties  of  the  master,  but, 
if  on  the  trip,  the  conductor,  without  the  knowledge  or  con- 
sent of  the  master,  changes  the  "make  up,"  and,  in  conse- 
quence of  that  change,  while  proceeding  on  his  journey,  an 
injury  is  Inflicted  on  &  brakeman  of  another  train  travelling 
on  the  same  track,  the  master  (as  the  law  stood  until  recent 
changes  were  made),  is  not  liable,  as  the  negligence  com- 
plained of  is  that  of  a  fellow-servant.  Driver  v.  Southern 
R.  Co.,  650. 

15.  Pafallel  Tracks — Walking  on  Intervening  Sjhicc — Licenses — Case  at 

Bar. — Where  there  Is  an  eight-foot  space  between  two  tracks 
of  a  railroad,  which  is  continually  travelled  from  morning 
till  night  by  licensees,  and  it  is'a  common  occnrrience  for 
trains  to  be  running  on  both  tracks  with  people  between 
them  on  said  space,  it  Is  not  negligence  on  the  part  of  an 
engineer  running  a  train  on  one  of  said  tracks,  who  sees 
a  person  on  said  space  while  another  train  Is  running  on  the 
other  track,  to  fail  to  stop  his  train  or  to  slacken  its  speed. 
He  owes  the  licensee  the  duty  of  foresight,  and  if,  while 
exercising  foresight,  he  discovers  such  person  as  soon  as 
he  changes  his  position  to  one  of  danger,  and  then  does  all 
in  his  power  to  avoid  striking  him,  but  wHhout  avail,  he  has 
discharged  his  duty  to  the  licensee  and  the  master  is  not 
liable.  The  fact  that  the  overhanging  of  the  cars  reduces 
the  space  between  the  tracks  to  only  three  feet  does  not 
change  the  result  where  people  daily  and  constantly  use 
this  three  feet  with  safety.  Norfolk  rf  W.  R.  Co.  v.  John- 
son,  787. 

16.  Appi'oach  to  Stations — Lights. — It  is  the  duty  of  a  railway  com- 

VoL.  cm— 138. 
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pany,  for  the  protection  of  passengers  carried  or  to  be  car- 
ried on  its  trains,  to  provide  and  maintain  at  its  stations 
reasonably  safe  and  adequate  ways  for  approaching  and 
leaving  its  trains,  and,  at  night,  to  have  them  lighted  a  suf- 
ficient time  before  and  after  the  arrival  of  each  train  lo 
enable  passengers  to  avoid  danger;  and  where  passengers 
are  invited,  expressly  or  impliedly,  to  get  off  a  train  at  a 
place  other  than  that  at  which  they  usually  alight,  and 
there  is  any  special  danger  attending  their  approach  to  the 
station,  it  is  the  duty  of  the  company  to  warn  them  of  such 
danger,  and  to  aid  them  in  reaching  the  station  in  safety, 
and  this  is  especially  true  in  the  night  time.  Ches.  d  O.  R. 
Co.  V.  Harris,  635. 
17  Passengers — Alighting  on  Wrong  Side — Ignorance  of  Locality. — A 
passenger  is  not  guilty  of  negligence  in  failing  to  alight 
-from  a  train  on  the  side  next  to  the  platform,  where  he  is 
without  notice  or  knowledge  of  the  locality  or  existence  of 
the  platform,  and  it  is  a  dark,  rainy  nignt,  and  the  location 
of  the  platform  is  not  obvious,  and  passengers  are  getting 
off  indiscriminately  on  both  sides  of  the  train.  He  has  a 
right  to  assume  that  the  company  has  rendered  the  ap- 
proaches on  both  sides  saf^  as  far  as  practicable.  Ches.  if 
0.  R.  Co.  V.  Harris,  635. 

18.  Passengers — Invitation  to  Alight — Safe  Wag  to  Station — Lights — 

Case  at  Bar — Proximate  Cause. — Where  passengers  on  a  rail- 
road are  invited,  expressly  or  impliedly,  to  get  off  a  train 
at  a  place  other  than  that  at  which  they  usually  lalight.  and 
there  is  any  special  danger  attending  their  approach  to  the 
station,  it  is  the  duty,  of  the  railway  company  to  warn  them 
of  such  danger,  "and  to  aid  them  in  reaching  the  station  in 
safety.  This  is  especially  true  in  the  night  time.  In  the 
case  at  bar  a  passenger  got  off  on  such  invitation,  and  in 
making  his  way  along  the  track  to  the  platform,  on  a  very 
dark  night,  fell  through  a  cattle  guard  over  which  it  was 
necessary  for  him  to  pass,  which  was  not  lighted,  and  of 
which  he  had  no  previous  knowledge,  and  was  injured.  It 
is  held  that  the  negligence  of  the  company  in  failing  to 
furnish  light,  or  to  give  any  warning  of  the  danger  was  the 
proximate  cause  of  the  injury,  and  the  failure  of  the  pas- 
senger to  walk  through  half  a  dozen  coaches  to  reach  the 
platform  before  getting  off,  or  to  require  the  conductor  to 
pull  up  to  the  platform  was  not  such  contributory  negli- 
gence as  would  bar  recovery.    Ches.  c6  0.  R.  Co.  v.  Smith.  326. 

19.  Safe  Stations — Lights. — It  is  the  duty  of  railroad  companies,  for 

the  protection  of  passengers  carried  or  to  be  carried,  on  its 
trains,  to  provide  and  maintain  at  its  stations  reasonablv 
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safe  and  adequate  ways  for  approaching  and  leaving  its 
trains,  and,  at  night,  to  have  such  ways  reasonably  lighted 
a  suflacient  time  before  and  after  the  arrival  and  departure 
of  each  train  to  enable  passengers  to  avoid  danger.  Cites, 
d  0.  R.  Co.  V.  Smith,  326. 

20.  Proximate  Cause — Ywlation  of  Rules — Fellow-8( riant. — The  evi- 

dence in  the  case  at  bar  shows  that  the  proximate  cause  of 
the  death  of  the  plaintiffs  intestate  was  his  failure  to  com- 
ply with  the  rules  of  the  company  which  required  him, 
when  his  train  was  delayed  more  than  three  minutes  at  a 
regular  stopping  place,  or  when  it  was  stopped  at  an  unusual 
place,  or  fails  to  make  its  schedule  time,  to  go  back  and  put 
down  danger  signals  to  warn  any  trains  moving  in  the  same 
direction;  but  if  he  did  comply  with  the  rules,  then  the 
proximate  cause  o*f  the  accident,  resulting  in  his  death,  was 
the  negligence  of  the  conductor  of  the  train  which  collided 
with  his  train  in  changing  the  "make  up"  of  his  train,  with- 
out the  knowledge  or  consent  of  the  master;  and,  as  the  law 
then  stood,  such  conductor  was  his  fellow-servant,  and  there 
can  be  no  recovery.    Driver  v.  Southern  R.  Co.,  650. 

21.  Rear-End  Collisions — yotice  of  Train  Following — Weak  Engine. — 

In  an  action  to  recover  damages  for  an  injury  to  a  brake- 
man,  occasioned  by  a  rear-end  collision  of  railroad  trains, 
it  is  not  negligence  on  the  part  of  a  master  to  fail  to  notify 
the  crew  of  a  train  that  another  train  is  to  follow  shortly 
thereafter,  and  to  put  the  crew  of  the  forward  train  in 
charge  of  an  engine  that  falls  to  make  steam  and  breaks 
down  on  the  trip,  but  is  otherwise  safe,  where  the  rules 
of  the  master  make  ample  provision  for  protection  of  the 
crew  in  such  an  emergency.    Driver  v.  Southern  R.  Co..  650. 

22.  Signal  Tower — Expulsion  of  Intruder — Negligence. — Expulsion 

of  an  intruder  from  a  railroad  signal  tower  at  night  Is  not 
such  negligence  as  will  render  the  railroad  company  liable 
for  his  death  occasioned  by  being  struck  by  one  of  its  trains 
at  a  later  hour,  while  walking  on  the  company's  right  of 
way  near  to  but  not  on  its  tracks,  where  It  appears  that, 
at  the  time  of  the  expulsion,  though  he  was  drinking,  he 
was  not  physically  or  mentally  helpless,  the  place  was  not 
specially  dangerous,  and  the  servants  of  the  company  had 
no  reason  to  suppose  he  was  unable  to  care  for  himself. 
Nor  Is  It  negligence  In  such  a  case  to  fall  to  notify  train- 
men to  look  out  for  him.  In  view  of  his  condition.  In  the 
case  at  bar,  notice  to  the  trainmen  and  increased  vigilance 
on  their  part  would  have  been  unavailing,  as  deceased  was 
at  no  time  on  the  track,  but  was  in  the  (Centre  of  the  walk- 
way between  the  tracks.     So.  Railway  Co.  v.  Back.  778. 
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23.  Telegraph  Operator — Duty  to  Passengers  and  Employees — Tres- 

passers.— A  telegraph  operator,  assisting  in  the  movement  of 
trains,  owes  a  higher  duty  to  passengers  and  employees  on 
the  trains  than  to  mere  trespassers,  and  he  cannot  abandon 
his  post  in  order  to  conduct  such  trespassers  safely  off  the 
premises  of  the  railroad  company  when  to  do  so  would  jeop- 
ardize such  passengers  and  employees.  So.' Railway  Co.  v. 
Back,  778. 

24.  Telegraph  ^tatwm — Statutory  Requirements — When  Not  Applica- 

ble.—The  provisions  of  the  statute  (Acts  1891-'2,  p.  969). 
requiring  railroad  companies  to  have  telegraph  stations 
along  their  lines,  not  more  than  ten  miles  apart,  has  no 
application  to  a  collision  between  two  trains  going  in  the 
same  direction  between  stations  less  than  ten  miles  apart, 
as  a  strict  compliance  with  the  provisions  of  the  statute  with 
reference  to  telegraphing  the  time  of  arrival  and  departure 
of  trains  would  not  have  avoided  the  accident.  Driver  v. 
Southern  R.  Co.,  650. 

See  Common  Carriers,  1,  2;  Eminent  Domain,  4;  Evidence,  20; 
Master  and  Servant,  14,  16;  Municipal  Corporations,  6; 
Richmond,  Fredericksbi:bo  and  P.  R.  Co.;  State  Corporatiox 

COM MISSION,  1,  2. 

RAPE.     See  Criminal  Law,  29. 
REAL  ESTATE  AGENTS. 

1.  Real  Estate  Agent — Commissions — Case  in  Judgment. — The  owner 
of  real  estate  employed  an  agent  to  sell  it  on  terms  set  out 
in  a  writing  which  contained  the  following  as  one  of  the 
clauses  to  be  inserted  in  the  coi^tract  of  sale:  "Should  any 
of  the  above  payments  not  be  made  at  maturity,  all  former 
payments  to  be  forfeited,  and  neither  party  to  have  any 
claim  upon  the  other.**  A  sale  was  effected  on  these  terms. 
The  agent  was  to  receive  a  commission  of  five  per  cent,  on 
the  purchase  money,  to  be  paid  out  of  the  payments  as  made. 
After  making  several  payments,  upon  which  the  agent  re- 
ceived his  commission,  the  purchaser  became  utterly  Insol- 
vent and  defaulted  in  his  payments,  and  the  owner  took 
back  the  land,  cancelled  the  purchaser's  obligations  for 
future  payments,  and  with  his  assent  sold  and  conveyed  the 
land  to  another  party.  The  first  purchaser  forfeited  the  pay- 
ments already  made,  and  released  all  claims  to  the  land,  for 
a  sum  iQ  excess  of  the  balance  of  principal  sum  due  by  him. 
Agent  sued  for  commissions  on  so  much  of  the  original  pur- 
chase money  as  was  not  paid  by  the  first  purchaser. 
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Held:  He  was  not  entitled  to  recover,  as  the  parties  had 
only  done  what  they  had  the  right  to  do  under  the  terms  of 
their  contract  effected  through  him,  and  upon  which  he 
based  his  claim  for  compensation.  It  was  further  held, 
upon  the  evidence,  that  the  owner  had  not,  by  agreement  or 
conduct,  made  any  change  in  the  agent's  rights  under  the 
original  contract  of  employment.     Murray  v.  Richard,  132. 

REFORMATION. 

1.  Insurance — Reformation  and  Enforcement  of  Policy — Mistake. — A 
court  of  equity  will  reform  and  enforce  a  contract  of  in- 
surance, after  loss,  in  case  of  a  plain  mistake,  clearly  made 
out  by  satisfactory  and  unquestionable  proof.  In  the  case 
in  judgment,  a  mutual  mistake  was  plainly  made  In  de- 
scribing the  location  of  the  property  insured,  and  it  is 
established  by  the  requisite  proof.  Warner  Moore  d  Co,  v. 
Western  Ass'n  Co.,  391. 

RBLEASE.    See  Appeal  and  Error,  7,  11. 

RELIGIOUS  SOCIETIES.    See  Church  Trustees. 

RENT.    See  Landlord  and  Tenant,  1,  2,  7. 

REPAIRS.    See  Evidence,  8. 

RICHMOND,  FREDERICKSBURG  &  POTOMAC  R.  CO. 

1.  Richmond,  Fredericksburg  d  Potomac  Railroad — Parallel  Road — 
Constitutional  Provision. — The  purpose  of  the  saving  clause 
in  section  166  of  the  Constitution  (1902),  relating  to  par- 
alleling the  Richmond,  Fredericksburg  &  Potomac  Railroad, 
and  of  the  act  passed  in  pursuance  thereof,  was  merely  to 
protect  the  State's  interest  in  that  railroad,  by  guarding 
against  competition  in  the  transportation  of  passengers 
between  the  city  of  Richmond  and  the  city  of  Washington, 
and  not  to  prohibit  the  granting  of  a  charter  to  build  a 
railroad  which  would  parallel  the  line  of  the  first  mentioned 
road  for  about  twenty  miles  out  from  the  city  of  Richmond, 
and  then  reach  out  to  the  other  points  in  the  State  not  pro- 
vided with  railroad  facilities.  Wheelwright  v.  Common- 
wealth, 512. 

SALE.    See  Criminal  Law,  26. 
SET-OFFS. 

1.  8et-0ffs — Payments — List — Proof. — ^Where  the  items  of  an  ac- 
count filed  with  a  plea  of  payment,  or  with  a  plea  under 
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"which  payment  may  be  proved,  as  nil  debet,  are  so  described 
as  to  give  the  plaintiff  notice  of  their  character,  the  de- 
fendant may  show  either  payments  or  set-offs.  If  the  nature 
ot  the  item  be  distinctly  stated,  the  statute  is  complied  with, 
though  the  item  be  wrongly  denominated.  Langhome  v. 
McGhee,  281. 

See  Landlord  and  Tenant,  7. 

SLANDER. 

1.  Privileged  Communications — Actual  Malice — Burden  of  Proof. — 

If  the  communication  be  privileged,  the  burden  is  on  the  plain- 
tiff to  prove  actual  malice  in  order  to  warrant  any  recovery 
at  all.  The  malice  may  be  shown  either  by  construction  of 
the  words  spoken,  or  by  facts  and  circumstances  connected 
therewith,  or  in  the  situation  of  the  parties  adequate  to  au- 
thorize the  conclusion.    Farley  v.  Thalhimer,  504. 

2.  Privileged   Communications — Functions  of  Court  and  Jury. — 

Whether  or  not  the  occasion  when  alleged  slanderous  words 
were  spoken  is  privileged  is  a  question  for  the  court,  but 
whether — there  being  evidence  tending  to  prove  malice — 
the  occasion  was  abused  and  the  words  were  spoken  of 
malice,  is  a  question  for  the  jury,  which  the  court  cannot 
take  from  them.    Farley  v.  Thalhimer,  504. 

3.  Privileged  Communications — Violent  Language — Actual  Malice — 

Question  for  Jury. — If  the  defendant  acts  in  the  perform- 
ance of  a  duty,  legal  or  social,  or  in  defense  of  his  own  in- 
terests, the  occasion  is  privileged,  but  strong  or  violent  lan- 
guage, disproportioned  to  the  occasion,  may  raise  an  inference 
of  malice  and  destroy  what  would  otherwise  be  a  privilege. 
Whether  such  an  Inference  is  to  be  drawn  from  the  lan- 
guage used,  or  the  circumstances  under  which  it  was  ut- 
tered, is  a  question  for  the  jury.  The  questions  of  good 
faith,  belief  in  the  truth  of  the  statement,  and  the  existence 
of  actual  malice,  are  for  the  jury.    Farley  v.  Thalhimer,  504. 

SPECIFIC  PERFORMANCE. 

1.  Options — Valuable  Consideration — Specific  Performance — Mutual- 
ity.— An  option  contract  for  the  sale  of  land,  founded  on  a 
nominal  consideration,  will  be.  speclcally  enforced  In  equity 
against  the  party  signing  it,  though  not  signed  by  the  other 
party.  The  institution  of  a  suit  for  its  enforcement  by  the 
other  party  is  a  sufficient  consent  in  writing  to  It,  and 
makes  the  remedy  as  well  as  the  right  mutual.  Cummins 
V.  Beavers^  280. 
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STATE  CORPORATION  COMMISSION. 

1.  State   Corporation   Commission — Private    Track   Scales — Public 

Service  Regulation — Fixing  Rates. — Placing  cars  on  private 
track  scales,  in  position  to  be  weighed,  by  a  railroad  com- 
pany engaged  in  handling  cars  along  its  route  from  the 
terminus  of  one  railroad  to  the  terminus  of  another,  and  to 
and  from  the  various  industries  with  which  it  has  estab- 
lished switching  connections  is  cognate  to,  and  so  intimately 
connected  with,  the  public  service  involved  in  the  carriage 
and  delivery  of  freight  by  railroad  companies  to  patrons 
along  its  route  as  to  constitute  a  part  of  such  service.  The 
service  is  a  public  service  within  the  meaning  of  the  Con- 
stitution of  this  State,  is  subject  to  the  superintending 
power  of  the  State,  and  the  State  Corporation  Commission 
has  the  power,  under  section  155  of  the  Constitution,  to 
compel  the  performance  by  railroad  companies  of  such  ser- 
vices for  customers  having  switching  connections  with  their 
roads,  and  to  fix  the  charges  therefor.  Norfolk  d-  P.  R,  Co. 
V.  Commonwealth.  289. 

2.  State  Corporation  Commission —Private  Track  Scales  on  Railroads — 

Rates. — The  rate  of  twenty-five  cents  per  car  fixed  by  the 
State  Corporation  Commission  upon  railroad  companies  for 
each  car,  loaded  or  empty,  placed  in  position  to  be  weighed 
on  companies*  or  shippers'  individual  track  scales  on  sid- 
ings leading  to  industries  along  the  line  of  such  railroads, 
is  a  reasonable  rate,  and  Is  fully  sustained  by  the  evidence. 
Norfolk  d-  P.  R.  Co.  v.  Commonweaith,  289. 

See  Taxation,  4. 
STATUTES. 

1.  Constniction — Ambiguous  La r^uage— Argument  of  Inconvenience. — 

While  the  effects  and  consequences  of  a  statute  cannot  in- 
fluence the  courts  in  construing  it,  where  the  intention  of 
the  Legislature  is  plain,  still  the  argument  of  inconvenience, 
absurdity,  injustice,  or  perjudice  to  the  public  interests  may 
be  considered  by  the  courts  in  construing  a  statute  where 
its  language  is  ambiguous,  uncertain,  or  doubtful.  Immi- 
gration Society  v.  Commonwealth,  46. 

2.  Construction — Obstructing  Enterprise— Exception  to  Statutory  Pol- 

icy.— Statutes  which  interfere  with  legitimate  enterprises, 
or  limit  the  right  to  construct  or  operate  legitimate  indus- 
tries, or  which  constitute  an  exception  to  a  well  defined 
statutory  policy,  should  be  construed  strictly.  Wheelwright 
V.  Commonwealth,  512. 
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3.  Construction — Re- Enactment. — Where  a  statute  has  been  construed 

by  the  courts  and  then  re-enacted,  the  construction  given 
to  it  is  presumed  to  be  sanctioned  by  the  Legislature,  and 
thenceforth  becomes  obligatory  upon  the  courts.  Swift  d  Co. 
V.  Wood,  494. 

4.  Construction — "Term"  of  Court. — ^Where  the  word  "term"  is  used 

in  a  statute  with  reference  to  courts,  ic  should  be  construed 
to  mean  a  regular  term  fixed  by  law,  and  not  a  special  term 
fixed  by  the  court,  unless  it  is  otherwise  expressly  provided, 
or  clearly  implied  from  the  act    Stultz  v.  Pratt,  536. 

5.  Pejml   Statutes — How    Construed— Like   Words — Specific   Enumera- 

tion— General  Words. — Penal  statutes  and  ordinances  are 
to  be  construed  strictly,  and  a  man  is  not  to  be  punished 
unless  he  is  plainly  within  their  language.  There  are  no 
constructive  offenses.  In  arriving  at  a  proper  construction 
of  a  statute,  or  ordinance,  the  meaning  of  a  word  or  phrase 
may  be  ascertained  by  reference  to  other  words  and  phrases 
with  which  it  is  associated,  and  a  specific  enumeration  of 
words  or  objects,  as  a  rule,  controls  general  words  which 
follow,  and  limit  them  in  their  operation  to  others  of  like 
kind.    Gates  d  Son  Co.  v.  Richmond,  702. 

See  Constitutional  Law,  2;  Criminal  Law,  24;  Equity.  13; 
Municipal  Corporations,  4;  Taxation,  4. 

STATUTE  OF  FRAUDS.    See  Specific  Performance. 

STATUTORY  BONDS.    See  Execui-ors  and  Administrators,  1,  2,  3. 

STREET  RAILWAYS. 

1.  Franchise — Reduced  Rates — Transfers — Intersecting  Lines. — Where 
a  city  ordinance  granting  to  a  street  railway  company  the 
franchise  to  operate  its  railway  within  the  city  provides 
that  the  company  shall  sell  "labor  tickets"  at  reduced  rates, 
and  grant  transfers,  without  additional  charge,  over  any  in- 
tersecting line,  good  to  the  end  of  such  line,  and  there  is 
at  the  time  of  such  grant  another  street  railway  connecting 
with  the  first  mentioned  line  and  extending  several  miles 
out  into  the  country,  the  latter  railway  is  an  intersecting 
line,  and  it  is  Incumbent  on  the  first  mentioned  company  to 
grant  such  transfers,  good  for  the  whole  length  of  such  con- 
necting lines,  and  this  requirement  is  not  affected  by  the 
fact  that  so  much  of  the  latter  line  as  lies  within  the  city 
is  subsequently  purchased  by  the  first  mentioned  company, 
and  the  residue  thereof  by  a  third  company  which  runs  its 
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cars  with  the  same  conductors  over  the  entire  connecting 
line  to  the  original  point  of  intersection  of  the  two  lines. 
The  word  "line,"  as  used  in  the  ordinance,  will  be  con- 
strued as  employed  in  its  popular  significance,  and  with  ref- 
erence to  the  circumstances  out  of  which  the  granting  of 
said  ordinance  grew,  and  with  reference  to  the  urban  and 
suburban  street  railway  conditions  in  and  around  the  city 
at  that  time.  Va,  Faasenger  Co.  v.  Commonwealth,  644. 
2.  Driving  on  Tracks — Duty  of  Motorman — Negligence. — It  is  not  negli- 
gence to  drive  a  vehicle  with  curtains  down  on  sides  and 
rear  upon  the  tracks  of  a  street  railway  in  a  public  street. 
It  is  the  duty  of  those  operating  street  cars  to  keep  a  look- 
out for  vehicles  on  the  tracks  in  front  of  them,  and  they 
cannot  run  down  a  vehicle  from  behind,  under  any  ordinary 
circumstances,  without  negligence  or  wilful  wrong.  The 
duty  of  one  driving  on  street-car  tracks  is  to  get  off  when 
he  knows  of  the  approach  of  a  car.  He  is  not  bound  to 
keep  an  impossible  watch  to  the  rear  to  avoid  an  injury 
which,  under  any  ordinary  circumstances,  can  only  result 
from  the  culpable  negligence  or  wilful  wrong  of  those  opera- 
ting the  car.    Richmond  P.  d  P.  Co.  v.  Allen,  532. 

SUMMONS.    See  Process,  1.  . 

SUNDAY.    See  Time. 

SUPERINTENDENT  OF  POOR.    See  Officers. 

SUPERVISORS. 

1.  County  Supervisors — Compensation — Extra  Charges. — The  only  com- 
pensation provided  by  law  for  supervisors  of  a  county  is  the 
per  diem  and  mileage  fixed  by  section  848  of  the  Code 
(1904).  No  extra  charge  can  be  made  by  them  for  attend- 
ance on  committees,  or  for  other  supposed  beneficial  ser- 
vices. If  the  compensation  is  inadequate  they  can  resign. 
To  take  more  than  Is  allowed  by  law  is  a  fraud  in  law  upon 
the  rights  of  the  tax  payers  of  the  county,  and  restitution 
may  be  compelled.    Johnson  v.  Black,  477. 

r 

See  Equity,  10;  Laches. 

TAXATION. 

1.  Assessment  of  Mineral  Lands — Quantity  **Improved  and  Under  De- 
velopmenV^ — How  Valued. — In  ascertaining  the  quantity  of 
mineral   lands   "improved   and   under   development,"    under 

Vol.  cm— 139. 
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the  act  requiring  commissioners  of  the  revenue  to  make  a 
separate  and  special  assessment  of  taxes  on  mineral  lands, 
the  entire  body  of  land  underlaid  with  coal,  upon  which 
mines  have  been  opened  and  are  being  operated,  should  be 
assessed  as  '"improved  and  under  development/'  and  not 
merely  so  much  of  the  land  as  will  be  deprived  of  its  coal 
before  the  next  assessment;  and,  in  the  absence  of  any  evi- 
dence of  a  fairer  or  better  method  of  ascertaining  the  ex- 
tent of  the  improvement,  it  is  not  error  to  take  as  an  index 
the  number  of  coke  ovens  in  operation  on  the  land.  At  the 
next  assessment,  the  lands  which  have  been  deprived  of 
their  coal  should  be  deducted  from  the  quantity  previously 
assessed.    Interstate  Coal  Co.  v.  Commonwealth,  586. 

2.  Delinquent  Lands— RigM  to  Redeem—-^ otice^ AH  of  April  2,  1902— 

Right  of  Redemption  Barred. — The  provision  of  the  Act  of 
April  2,  1902  (Acts  1901-*2,  p.  799),  amending  Code,  section 
655,  requiring  the  purchaser  of  land  sold  for  delinquent 
taxes  to  give  four  months'  notice  of  his  purchase  to  the 
persons  enumerated  in  the  statute,  before  he  shall  be  en- 
titled to  a  deed,  and  giving  to  "the  person  entitled  to  re- 
deem" the  right  to  redeem  at  any  time  before  the  expira- 
tion of  four  months,  has  no  application  to  a  person  whose 
time  for  redemption  had  expired  before  the  Act  took  ef- 
fect. It  was  not  the  purpose  of  the  legislature  to  revive  a 
right  of  redemption  already  barred,  if,  indeed,  it  had  the 
constitutional  power  to  do  so.     Harrison  v.   Thomas.  333. 

3.  Delinquent  Ixinds — Treasurer's   Report  of  Sales — Alphabetical  Ar- 

rangement.— ^The  proceedings  under  which  land  is  sold  for 
delinquent  taxes  are  not  void  because  the  former  owner's 
name  did  not  appear  in  alphabetical  order  in  the  Treasurer's 
original  report  of  sales,  as  the  statute  does  not  require  the 
observance  of  such  alphabetical  arrangement.  Harrison  v. 
Thomas,  333. 

4.  Exemption  from  Taxation— Foreclosure  of  Mortgage  (Hi  en  by  a  Cor- 

poration Whose  Property  Was  Exempt — '^Rights,  Privileges 
and  Franchises.'' — Under  an  Act  of  the  General  Assembly  of 
Virginia,  passed  December  1,  1787,  a  charter  was  granted  to 
the  Dismal  Swamp  Canal  Company,  by  which,  for  certain 
considerations  therein  expressed,  the  property  of  the  com- 
pany was  vested  in  the  proprietors,  their  heirs  and  assigns, 
forever,  as  tenants  in  common  in  proportion  to  their  re- 
spective shares,  the  same  to  be  deemed  real  estate,  and  be 
forever  exempt  from  the  payment  of  any  tax,  imposition,  or 
assessment  whatever.  In  1851,  the  State  of  Virginia  adopted 
a  constitution  which  provided  that  "taxation  shall  be  equal 
and  uniform  throughout  the  Commonwealth,  and  all  prop- 
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erty  shall  be  taxed  in  proportion  to  its  value."     This  pro- 
vision or  its  equivalent  has  been  contained  in  every  Con- 
stitution  of  the  State  since  adopted   down  to  the  present 
Constitution.     In  1867  the  Dismal   Swamp  Canal  Company 
gave  a  deed  of  trust  on  all  the  property  of  the  company, 
which  was  foreclosed   in   1880,  and  the  property  conveyed 
to  the  purchasers,  who  assumed  the  corporate  name  of  the 
Dismal   Swamp   Canal   Company.     The   new   company   also 
gave  a  deed  of  trust  on  all  the  property  of  the  Canal  Com- 
pany of  every  description,  and  this  was  foreclosed  in  a  like 
manner.     There  were  several  other  deeds  of  trust  of  like 
character  by  succeeding  companies  which  were  finally  fore- 
closed, until  finally  the  property,  under  the  last  foreclosure 
sale,  was  conveyed  to  the  appellant,  which,  as  its  predeces- 
sors in  title  had  done,  became  a  corporation  under  the  pro- 
visions of  sections  1233  and  1234  of  the  Code,  which  pro- 
vide that  upon  conveyance  to  the  purchasers  in  such  case 
the  old  company  shall  be  ipso  facto  dissolved  and  the  pur- 
chasers shall   forthwith  be  a  corporation  and  succeed   "to 
all   such   franchises,   rights   and   privileges  ...  as    would 
have  been  had  by  the  first  company  but  for  such  sale  and 
conveyance."    The  purchaser's  interest  in  the  new  company 
is  declared  to  be  personal  estate,  and  to  stand  on  the  same 
footing  as  shares  in  joint  stock  companies  generally.     The 
appellant,  being  the  present  owner  of  the  canal,  and  all  of 
its   property  and   appurtenances,  by   reason  of  the  several 
foreclosures  above  mentioned,  claims  that  it  is  entitled  to 
all   "the  franchises,  rights  and   privileges"  conferred  upon 
the  Dismal  Swamp  Canal  Company,  by  the  Act  of  1787,  and, 
among  them,  immunity  from  taxation. 

Held:  1.  As  between  the  State  and  the  first  company  the 
charter  is  a  contract,  the  obligation  of  which  the  State  can- 
not impair. 

2.  The  "franchises,  rights  and  privileges"  acquired  by  the 
appellant  by  virtue  of  its  purchase  and  acceptance  of  a  con- 
veyance under  the  provisions  of  sections  1233  and  1234  of 
the  Code  do  not  embrace  an  exemption  from  taxation.  Ex- 
emption from  taxation  is  never  presumed,  but  must  be  de- 
clared, or  it  will  never  be  deemed  to  exist.  The  language  of 
section  1234  of  the  Code,  under  which  appellant  claims, 
does  not  necessarily  embrace  a  grant  of  exemption  from  tax- 
ation, nor  is  there  an  equivalent  implication  by  necessary 
construction,  nor  is  there  anything  in  the  context,  the  sub- 
ject matter,  or  the  relation  of  the  parties,  to  warrant  the 
conclusion  that  the  legislature  Intended  to  grant  an  ex- 
emption, and  hence  it  does  not  exist. 
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3.  The  company  which  purchased  under  the  foreclosure  of 
the  mortgage  of  1867  was  incorporated  under  the  provisions 
of  section  1234  of  the  Code,  and  at  that  time  the  legislature 
had  no  power,  if  so  disposed,  to  grant  a  perpetual  exemp- 
tion from  taxation  to  a  corporation,  either  by  a  special  act 
of  incorporation,  or  by  force  of  general  law.  The  property 
was,  therefore,  taxable  in  the  hands  of  that  company,  and 
is  now  taxable  in  the  hands  of  appellant.  Lake  Drummond 
Canal  Co.  v.  Commonwealth,  337. 

See  Immigration  Societies;    Municipal  Corporations,  5,  6. 

TELEGRAPH  AND  TELEPHONE  COMPANIES. 

1.  Telegraph  Companies — Interstate  Messages — Constitutional  Late. — 
The  provision  of  section  1291  of  the  Code,  imposing  a  pen- 
alty on  telegraph  companies  for  failure  to  transmit  a  mes- 
sage faithfully  and  impartially  is  not  a  violation  of  the 
commerce  clause  of  the  Constitution  of  the  United  States. 
While  a  telegraph  line  is  an  instrument  of  commerce,  and 
telegraph  companies  are  subject  to  the  regulating  power  of 
Congress  in  respect  to  foreign  and  interstate  business,  and 
the  authority  of  a  State  does  not  extend  to  delivery  of  mes- 
sages in  other  States,  a  State  may,  in  the  exercise  of  its 
police  power,  in  the  absence  of  legislation  by  Congress,  im- 
pose a  penalty  for  a  failure  to  transmit  a  message  which 
is  addressed  to  one  in  another  State.  Postal  Tel.  Co.  y. 
Umstadter.  742. 

See  Trespasser. 

TERM  OF  COURT.    See  Quo  Warranto;  Statutes,  4. 

TIME. 

1.  Computation  of  Time — Sundays. — When  a  statute  prescribes  a  cer- 
tain number  of  days  within  which  an  act  is  to  be  done,  and 
says  nothing  about  Sunday,  it  is  to  be  included,  unless  the 
last  day  falls  on  Sunday,  in  which  case  the  act  may  gener- 
ally be  done  on  the  succeeding  day;  but  if  the  act  may  be 
lawfully  done  on  Sunday,  and  the  last  day  falls  on  Sun- 
day, then  Sunday  is  not  to  be  excluded.  Swift  <t  Co.  v. 
Wood,  494. 

TRESPASSER. 

1.  Action  by  Wrongdoer — Trespasser. — A  child  eight  years  of  age.  who. 
passing  along   a   city   street,   unlawfully   thrusts   his   hand 
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through  or  over  the  railing  enclosing  an  adjacent  lot,  and 
takes  hold  of  a  live  electric  wire,  believing  it  to  be  a  string, 
and  is  injured,  is  not  such  a  trespasser  as  will  bar  him 
from  recovering  damages  of  the  owner  of  the  wire  who  has 
negligently  permitted  it  to  become  charged  and  to  hang 
down  in  close  proximity  to  a  public  street.  Lynchburg  Tele- 
phone Co.  V.  Booker,  594. 

See  Railboads,  23. 
TRIAL. 

1.  Admission  of  Illegal  Evidence. — Where  illegal  evidence  has  been 

received,  the  verdict  of  the  jury  must  be  set  aside,  and  the 
judgment  of  the  trial  court  rendered  thereon  must  be  re- 
versed, as  it  cannot  be  told  what  effect  such  evidence  may 
have  had  on  the  minds  of  the  jury.  Norfolk  rf  W.  R.  Co.  v. 
Briggs,  105. 

2.  Instructions — Reading  in  Concluding  Argument. — ^A  correct  instruc- 

tion given  by  the  court,  but  not  previously  read  to  the  jury, 
may  be  read  to  them  by  plaintiff's  counsel  during  the  clos- 
ing argument.  If  defendant's  counsel  has  been  misled  by 
what  has  occurred  with  reference  to  the  instruction,  be 
should  ask  to  be  further  heard  on  the  subject.  He  cannot 
object  to  its  being  read  to  the  jury.  Lane  Bros  &  Co.  v. 
Bauserman,  ♦146. 

.      See  Appeai.  and  Error.  12;  Dismissal  and  Non-Suit,  2;  Es- 
toppel, 5;  Evidence,  23;  Pleading,  3. 

TRUSTS  AND  TRUSTEES. 

1.  Parol  Trust  in  lAinds — Evidence. — If  a  trust  in  real  estate  can  be 

established  by  parol,  the  declaration  should  be  unequivocal 
and  explicit,  and  the  evidence  clear  and  convincing.  Kline 
V.  Kline,  263. 

2.  Resulting  Trust — Res  J udicator— Collateral   Attack   on  Judgment — 

Case  in  Judgment. — A  bankrupt,  at  a  sale  of  his  effects  by 
the  assignee,  became  the  purchaser  of  land  formerly  owned 
by  him.  His  wife  paid  the  purchase  money  out  of  her  sepa- 
rate estate.  There  was  a  decree  for  a  deed  to  him,  but  he 
gave  a  written  request  for  the  deed  to  be  made  to  his  wife, 
and  the  bankrupt  court  so  decreed.  Thereupon  the  assignee 
In  bankruptcy  conveyed  the  land  to  the  wife  for  life,  with 
remainder  in  fee  to  the  children  of  the  wife  by  her  then 
husband,  reported  the  facts  with  the  deed  to'  the  bankrupt 
court,  which  in  all  respects  confirmed  and  approved  the  deed, 
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and  gave  liberty  to  the  wife  to  withdraw  the  deed  for 
recordation.  The  wife  withdrew  and  recorded  the  deed, 
at  no  time  making  any  objection  thereto,  and  after  two  years 
died,  surviving  her  two  children  by  the  marriage  above  men- 
tioned, and  the  descendants  of  another  child  by  a  former 
marriage.  Suit  was  brought  by  the  latter,  claiming  an  un- 
divided third  interest  in  the  land,  and  asking  for  partition. 
Held:  The  wife  did  not  take  a  fee-simple  in  the  land,  nor, 
upon  the  facts  stated,  did  any  trust  result  in  favor  of  the 
wife,  or  her  heirs  general.  The  wife,  by  her  purchase,  be- 
came a  qua^i  party  to  the  proceedings  in  bankruptcy  and 
bound  by  the  decree  confirming  the  deed  to  her,  and  everj' 
question  now  sought  to  be  raised  here  is  concluded  by  the 
decree  of  the  bankrupt  court  which  cannot  be  collaterally 
assailed.     Trumbo  v.  Fulk,  73. 

See  Church  Tbustees;  Deeds,  1. 
UNDUE  INFLUENCE.      See  Fraud  and  Fraudulent  Conveyances,  8, 9 . 
USAGE  OF  TRADE.    See  Custom. 
VACANCIES.    See  Officers. 
VARIANCE.    See  Pleading,  3. 
VENDOR  AND  PURCHASER. 

1.  Options — Sipeeiilation — Fraud. — The  mere  fact  that  an  option   is 

taken  for  the  purpose  of  speculation  does  not  constitute 
fraud  or  unfair  dealing  on  the  part  of  the  person  taking 
the  option.    Cummins  v.  Beavers,  230. 

2.  Purch<i8er — Notice  of  Prior  Opti/m — Case  in  Jxidgmrnt. — A  person 

who  takes  a  conveyance  of  the  legal  title  to  land,  with 
knowledge  that  his  grantor  has  agreed  to  sell  to  another 
person,  takes  it  subject  to  the  equitable  estate  already  vested 
in  the  purchaser.  In  the  case  in  judgment,  the  grantee  took 
his  conveyance  with  full  notice,  actual  and  constructive, 
that  the  appellee  had  a  valid  contract  with  his  vendor  which 
he  could  enforce  in  a  court  of  equity,  and  he  therefore  took 
subject  to  that  contract.     Cummins  v.  Beavers,  230. 

3.  Purclmser  of  Legal  Title — Latent  Equity. — A  bona  fide  purchaser 

of  the  legal  title  is  not  affected  by  a  latent  equity  founded 
on  a  trust,  fraud.  Incumbrance,  or  otherwise,  whereof  he 
had  no  notice,  actual  or  constructive.    Rhea  v.  Shields,  305. 

VENUE.    See  Criminal  Law,  20. 
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VERDICTS. 

1.  Conflicting  Evidenee.— Where  the  evidence  on  a  material  point  in 

a  case  is  conflicting,  the  verdict  of  the  jury  will  not  be  dis- 
turbed by  this  court.  Richmond  Ice  Co.  v.  Crystal  Ice  Co.. 
465. 

2.  Excessive  Damages — Partiality  or  Prejudice  of  Jury. — A  verdict  will 

not  be  set  aside  as  excessive  when  the  amount  allowed  is  not 
so  great,  under  all  the  facts  and  circumstances  of  the  case, 
as  to  indicate  that  the  jury  were  actuated  by  partiality  or 
prejudice.     Ches.  c(-  0.  R.  Co.  v.  Harris,  635. 

3.  Excessive  Verdict. — A  verdict  in  an  action  for  personal  injuries 

will  not  be  set  aside  as  excessive  when  there  is  no  sugges- 
tion that  the  jury  was  actuated  by  prejudice  or  partiality. 
Norfolk  Ry.  d  L.  Co.  v.  Spratley,  379. 

See  Appeal  and  Error,  4,  7;  Trial,  1. 
WAIVER.     See  Pleading,  10. 
WILLS. 

m 

1.  Attesting  Witness — Request  of  Testator — How  and  When  Made. — It 

is  not  necessary  that  the  attesting  witnesses  to  a  will  should 
have  been  expressly  requested  by  the  testator  to  act  in  that 
capacity.  The  request  may  be  implied  from  the  surrounding 
facts  and  circumstances.  Neither  is  it  necessary  that  the 
request  to  attest  should  have  been  made  at  any  time  prior 
to  the  act  of  attestation.  It  may  have  been  made  at  the  time 
the  will  was  being  subscribed,  as  well  as  before,  or  the 
testator  may  acquiesce  in  and  ratify  the  act  of  attestation 
at  the  time  it  is  done.     Savage  v.  Bowen.  540. 

2.  Attesting    Witness — Request    of    Testator — Substantial    Compliance 

With  Statute. — It  is  not  necessary  that  at  some  time  prior 
to  signing,  each  of  the  attesting  witnesses  to  a  will  should 
have  known  that  the  other  was  to  be  an  attesting  witness 
and  had  been  requested  to  act  in  that  capacity.  In  the  mat- 
ter of  executing  a  will,  the  statutory  requirements  must  l)e 
complied  with,  but  substance  must  not  be  sacrificed  to  form, 
nor  the  end  of  the  law  to  the  means  used  for  attaining  it. 
Savage  v.  Bowen,  540. 

3.  Construction — Partial  Intestacy — Presumption — Position  of  Residuary 

Clause. — The  presumption  is  that  every  testator  intends  to 
dispose  of  his  whole  estate,  and  this  is  especially  true  where 
the  will  contains  a  general  residuary  clause,  and  very  strong 
and  special  words  will  be  required  to  rebut  this  presump- 
tion.    The  position  of  the  residuary  clause  in  the  will  does 
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not  affect  the  construction  to  be  placed  on  the  will.  The  in- 
tention of  the  testator  is  to  be  gathered  from  the  will  read 
as  a  whole,  and,  when  such  intention  is  ascertained,  effect 
will  be  given  to  it  if  lawful.  Prison  Associcttion  v.  Rtts- 
sell  563. 

4.  Residuary  Clause — Residue  of  a  Residue. — Where  a  testator,  by  his 

will,  after  certain  specific  bequests,  gives  to  one  person  all 
the  residue  of  his  estate,  both  real  and  personal,  of  every 
kind  whatsoever,  and  by  a  subsequent  codicil  undertakes 
to  give  a  part  of  the  residuum  to  another  person,  but  the 
latter  gift  is  void,  or  fails  to  take  effect,  the  person  desig- 
nated as  residuary  legatee  in  the  will  takes  the  whole  re- 
siduum. A  residuary  legatee  not  only  takes  what  is  not 
otherwise  effectually  disposed  of  by  the  will,  but  also  what 
the  will  attempts  ineffectually  to  dispose  of,  and  which  from 
any  cause  lapses  or  is  void,  except  where  the  residuary 
clause  itself,  or  some  part  of  it,  fails  to  become  effectual, 
in  which  case  it  is  called  a  residue  of  a  residue,  and  passes 
to  the  next  of  kin.  This  is  not  a  case  of  a  gift  of  a  part  of 
a  residuum  to  one  person  and  part  to  another,  and  failure 
of  the  latter.     Prison  Association  v.  Russell,  563. 

5.  Who  May  Contest — The  grantee  of  a  sole  heir  at  law  may  file  a 

bill  against  the  devisees  under  an  alleged  will  of  an  an- 
cestor to  test  the  validity  of  the  alleged  will.  Savage  v. 
Bowen,  540. 

See  Equity,  11;  E-vidence,  6,  9,  26. 


